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July 29, 2026
DECISION AND ORDER*

BY CHAIRMAN MURPHY AND MEMBERS PROUTY
AND MAYER

On June 24, 2022, Administrative Law Judge Andrew
S. Gollin issued the attached decision. The Respondent
and the General Counsel each filed exceptions,! a support-
ing brief, and an answering brief, and the Respondent filed
areply brief.?

! The Acting General Counsel subsequently filed a motion seeking to
withdraw the General Counsel’s exceptions 1-3 and brief in support of
exceptions, and to comport the remaining remedial exception to recent
precedent. The Respondent filed a partial motion in opposition. The
motion is granted.

2 The Respondent has requested oral argument. The request is
denied, as the record, exceptions, and briefs adequately present the issues
and the positions of the parties.

3 The Respondent has implicitly excepted to some of the judge’s
credibility findings. The Board’s established policy is not to overrule an
administrative law judge’s credibility resolutions unless the clear pre-
ponderance of all the relevant evidence convinces us that they are incor-
rect. Standard Dry Wall Products, 91 NLRB 544 (1950), enfd. 188 F.2d
362 (3d Cir. 1951). We have carefully examined the record and find no
basis for reversing the findings.

4 We shall amend the remedy and modify the judge’s recommended
Order to conform to the Board’s standard remedial language. We shall
substitute a new notice to conform to the Order as modified.

> In adopting the judge’s finding that Reed was unlawfully dis-
charged, we rely on the judge’s analysis under Wright Line citing Gener-
al Motors, LLC, 369 NLRB No. 127 (2020). We find the judge’s alternat-
ive analysis under NLRB v. Burnup & Sims, 379 U.S. 21 (1964), inap-
plicable because the Respondent does not contend that it discharged
Reed because it had a mistaken, but good-faith belief that he engaged in
unprotected misconduct in the course of otherwise protected conduct. In
light of our finding that the Respondent’s statements disparaging Reed’s
grievance filing were lawful, we do not rely on those statements as evid-
ence that the Respondent harbored animus towards Reed’s protected
activities.

Further, in articulating the Wright Line standard, the judge cited
Tschiggfrie Properties, Ltd., 368 NLRB No. 120 (2019), which observed
that the General Counsel must establish a causal relationship between the
employee’s protected activity and the employer’s adverse action. In
Intertape Polymer Corp., the Board subsequently explained that
Tschiggfiie “did not add to or change the General Counsel’s burden
under Wright Line.” 372 NLRB No. 133, slip op. at 2 (2023), enfd. 2024
WL 2764160 (6th Cir. May 9, 2024).

® Member Mayer notes that the Respondent will have an opportunity
during the compliance stage of this proceeding to limit its backpay liabil-
ity by proving that Haashiim, after his May 5, 2021 unlawful discharge,
abandoned his employment for reasons unrelated to the Respondent’s
unlawful conduct.
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The National Labor Relations Board has considered the
decision and the record in light of the exceptions and
briefs and has decided to affirm the judge’s rulings,
findings,® and conclusions as modified and set forth in full
below.*

We agree with the judge for the reasons he states that,
under Wright Line, 251 NLRB 1083 (1980), enfd. 662
F.2d 899 (1st Cir. 1981), cert. denied 455 U.S. 989 (1982),
the Respondent violated Section 8(a)(3) and (1) by dis-
charging Shinar Reed’ on April 30, 2021, and Quamaar
Haashiim® on May 5, 2021, for engaging in union and oth-
er protected concerted activities, including engaging in
protected picketing in support of a strike.” We reverse,
however, the judge’s finding that the Respondent violated
Section 8(a)(1) of the National Labor Relations Act (the
Act) by threatening to discipline or discharge employees
for filing or pursuing grievances.?

7 In adopting the judge’s finding of an 8(a)(3) violation, we do not

rely upon the judge’s mistaken statement that “[a] violation of Sec.
8(a)(3) is a derivative violation of Sec. 8(a)(1).” The judge cites Bemis
Co., 370 NLRB No. 7 fn. 3 (2020) for that proposition, but the footnote
in that case correctly states that Sec. 8(a)(1) violations are derivative of
8(a)(5) and 8(a)(3) violations, not vice versa.

8 As more fully detailed in the judge’s decision, the Respondent pro-
posed at the bargaining table contract language stating: “At the employ-
er’s discretion, the employer may issue disciplinary actions against em-
ployees levying baseless, malicious or harassing grievances. These
actions may include disciplinary steps of time off or termination for
serious offenders.” In explaining that proposal at the bargaining table,
the Respondent stated that the language was necessary because the num-
ber of grievances was “just totally out of hand” and its representatives
told Union Steward Shinar Reed that the “excessive amount of griev-
ances” he filed was “a problem” and that he should cut down on “bullshit
grievances.”

Neither the administrative law judge nor any party to this proceeding
has cited a case in which the Board has found that the act of making a
bargaining proposal at the bargaining table constitutes an unlawful threat
under Sec. 8(a)(1). Accordingly, we decline former-General Counsel
Abruzzo’s invitation to expand Board law by finding that the Respond-
ent’s proffer of its bargaining proposal independently violated Sec.
8(a)(1). Member Mayer adds that, even assuming arguendo that the
Respondent’s contract proposal, if agreed to by the Union, would have
subjected employees to discipline for protected grievance filing activit-
ies, such waivers are lawful. Metropolitan Edison Co.v. NLRB, 460 U.S.
693, 705-707 (1983). In his view, it therefore follows that proposing
such a waiver, standing alone, is also lawful. Chairman Murphy adds
that, although an unlawful contract proposal could be evidence of bad-
faith bargaining, there is no allegation that the Respondent’s proposal
violated Sec. 8(a)(5).

We recognize that during bargaining, the Respondent characterized
Reed’s grievance filing as “excessive” and “a problem,” and instructed
him to cut down on the “bullshit grievances.” We find that, in the specific
circumstances presented, these statements are not unlawful. The Act
favors “uninhibited, robust, and wide-open debate in labor disputes.”
See Letter Carriers v. Austin, 418 U.S. 264, 273 (1974). Indeed, the
Board has long tolerated “intemperate, abusive and inaccurate statement-
s” in the context of labor disputes. Linn v. Plant Guard Workers of Amer-
ica, Local 114,383 U.S. 53, 58-61 (1966); see also Bettcher Mfg. Corp.,
76 NLRB 526, 527 (1948) (stating “a frank, and not always compliment-
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AMENDED REMEDY

Having found that the Respondent has engaged in cer-
tain unfair labor practices, we shall order it to cease and
desist and to take certain affirmative action designed to
effectuate the policies of the Act. Specifically, having
found that the Respondent violated Section 8(a)(3) and (1)
by discharging employees Reed and Haashiim for enga-
ging in protected activity, we shall order the Respondent
to offer them full reinstatement to their former job or, if
that job no longer exists, to a substantially equivalent posi-
tion, without prejudice to their seniority or any other rights
or privileges previously enjoyed. We shall also order that
the Respondent make Reed and Haashiim whole, with
interest, for any loss of earnings and other benefits
suffered as a result of the unlawful discharge. Backpay
shall be computed in accordance with F. W. Woolworth
Co., 90 NLRB 289 (1950), with interest at the rate pre-
scribed in New Horizons, 283 NLRB 1173 (1987), com-
pounded daily as prescribed in Kentucky River Medical
Center, 356 NLRB 6 (2010).

In accordance with our decision in Thryv, Inc., 372
NLRB No. 22 (2022), vacated in part on other grounds
102 F.4th 727 (5th Cir. 2024), the Respondent shall also
compensate Reed and Haashiim for any other direct or
foreseeable pecuniary harms incurred as a result of the
unlawful discharge, including reasonable search-for-work
and interim employment expenses, if any, regardless of
whether these expenses exceed interim earnings.” Com-
pensation for these harms shall be calculated separately
from taxable net backpay, with interest at the rate pre-
scribed in New Horizons, supra, compounded daily as
prescribed in Kentucky River Medical Center, supra.

Further, we shall order the Respondent to compensate
Reed and Haashiim for the adverse tax consequences, if
any, of receiving a lump-sum backpay awards and to file
areport with the Regional Director for Region 7 allocating

ary, exchange of views must be expected and permitted the negotiators
if collective bargaining is to be natural rather than stilted”). In light of
this precedent and established labor policy, we find that the General
Counsel failed to prove that the statements at the bargaining table consti-
tuted an unlawful threat to discharge Reed, or any other employee, for
filing “baseless” grievances. Accordingly, we shall dismiss this com-
plaint allegation.

We note that the cases upon which our dissenting colleague rely do
not compel a different result, especially insofar as the cases involve
express threats of retaliatory action at the bargaining table rather than
explanations of bargaining proposals. In ExxonMobil Engineering &
Research Co., 372 NLRB No. 138, slip op. at 67 (2023), enfd. 132 F.4th
337 (5th Cir. 2025), the issue presented was whether the respondent
violated Sec. 8(a)(5) and independently violated Sec. 8(a)(1) as a result
of its statements indicating that it was refusing to bargain for retaliatory
reasons. These statements clearly went beyond acceptable explanations
of bargaining positions; they were, in effect, threats of retaliatory bad-
faith bargaining. No such statements are at issue in the instant case.

the backpay awards to the appropriate calendar year(s).
AdvoServ of New Jersey, Inc.,363 NLRB 1324 (2016). In
addition to the backpay allocation report, we shall order
the Respondent to file with the Regional Director for Re-
gion 7 a copy of Reed and Haashiim’s corresponding W-2
forms reflecting the backpay awards. Cascade Contain-
erboard Packaging—Niagara, 370 NLRB No. 76 (2021),
as modified in 371 NLRB No. 25 (2021).

The Respondent shall also be required to remove from
its files any reference to the unlawful discharge of Reed
and Haashiim and to notify them in writing that this has
been done and that the discharge will not be used against
them in any way.

ORDER

The National Labor Relations Board orders that the Re-
spondent, Inland Waters Pollution Control, Inc., Detroit,
Michigan, its officers, agents, successors, and assigns,
shall

1. Cease and desist from

(a) Discharging or otherwise discriminating against
employees for engaging in union or other protected con-
certed activities.

(b) In any like or related manner interfering with, re-
straining, or coercing employees in the exercise of the
rights guaranteed them by Section 7 of the Act.

2. Take the following affirmative action necessary to
effectuate the policies of the Act.

(a) Within 14 days from the date of this Order, offer
Shinar Reed and Quamaar Haashiim full reinstatement to
their former jobs or, if those jobs no longer exist, to sub-
stantially equivalent positions, without prejudice to their
seniority or any other rights or privileges previously
enjoyed.

(b) Make Reed and Haashiim whole for any loss of
earnings and other benefits, and for any other direct or

Similarly, in PRC Recording Co., 280 NLRB 615, 615 fn.2 (1986),
enfd. 836 F.2d 289 (7th Cir. 1987), the Board adopted the judge’s finding
of a 8(a)(1) violation, agreeing that “the [r]espondent's statement that it
would retract its last contract offer and substitute a less desirable one if
the employees rejected the offer and struck was not an ‘economic fore-
cast.” Rather, it was a threat of retaliation if employees exercised their
right to strike.” Again, that case involving a threat of retaliatory bad-
faith bargaining is easily distinguishable from the case before us.

Further, Grinnell Fire Protection Systems, 307 NLRB 1452 (1992),
also cited by the dissent, is inapposite because that case did not involve
statements made at the bargaining table.

° As stated in Performance Plumbing, LLC, 374 NLRB No. 48, slip
op. at 2 fn. 2 (2026), and Lodi Volunteer Ambulance Rescue Squad, Inc.,
374 NLRB No. 26, slip op. at 3 fn. 3 (2026), Members Murphy and May-
er find no need at this time to express an opinion whether the novel rem-
edies announced by the Board majority in 7hryv are permissible under
the Act. They would be open to reconsideration of that precedent in a
future proceeding, but in the absence of a three-member majority to
overrule it at this time, they agree to apply Thryv.
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foreseeable pecuniary harms, suffered as a result of the
discrimination against them, in the manner set forth in the
amended remedy section of this decision.

(c) Compensate Reed and Haashiim for the adverse tax
consequences, if any, of receiving lump-sum backpay
awards, and file with the Regional Director for Region 7,
within 21 days of the date the amount of backpay is fixed,
either by agreement or Board order, a report allocating the
backpay awards to the appropriate calendar years for each
employee.

(d) File with the Regional Director for Region 7, within
21 days of the date the amount of backpay is fixed by
agreement or Board order or such additional time as the
Regional Director may allow for good cause shown, a
copy of Reed and Haashiim’s corresponding W-2 forms
reflecting the backpay award.

(e) Within 14 days from the date of this Order, remove
from its files any reference to the unlawful discharges, and
within 3 days thereafter, notify the employees in writing
that this has been done and that the discharges will not be
used against them in any way.

(f) Preserve and, within 14 days of a request, or such
additional time as the Regional Director may allow for
good cause shown, provide at a reasonable place desig-
nated by the Board or its agents, all payroll records, social
security payment records, timecards, personnel records
and reports, and all other records, including an electronic
copy of such records if stored in electronic form, neces-
sary to analyze the amount of backpay due under the terms
of this Order.

(g) Within 14 days after service by the Region, post at
its Detroit, Michigan, facility copies of the attached notice
marked “Appendix A.”!° Copies of the notice, on forms
provided by the Regional Director for Region 7, after be-
ing signed by the Respondent’s authorized representative,
shall be posted by the Respondent and maintained for 60
consecutive days in conspicuous places, including all
places where notices to employees are customarily posted.
In addition to physical posting of paper notices, notices
shall be distributed electronically, such as by email, post-
ing on an intranet or an internet site, and/or other electron-
ic means, if the Respondent customarily communicates

10 If this Order is enforced by a judgment of a United States court of
appeals, the words in the notice reading “Posted by Order of the National
Labor Relations Board” shall read “Posted Pursuant to a Judgment of the
United States Court of Appeals Enforcing an Order of the National Labor
Relations Board.”

' In analyzing the allegation that Reed’s discharge violated Sec.
8(a)(3) and (1) of the Act, the judge applied Wright Line, 251 NLRB
1083 (1980), enfd. 662 F.2d 889 (1st Cir. 1981), cert. denied 455 U.S.
989 (1982), citing General Motors, 369 NLRB No. 127 (2020). After
the judge’s decision issued, the Board overruled General Motors in Lion
Elastomers, 372 NLRB No. 83 (2023), vacated and remanded 108 F.4th

with its employees by such means. Reasonable steps shall
be taken by the Respondent to ensure that the notices are
not altered, defaced, or covered by any other material. If
the Respondent has gone out of business or closed the fa-
cility involved in these proceedings, the Respondent shall
duplicate and mail, at its own expense, a copy of the notice
to all current employees and former employees employed
by the Respondent at any time since December 3, 2020.

(h) Within 21 days after service by the Region, file with
the Regional Director for Region 7 a sworn certification
of a responsible official on a form provided by the Region
attesting to the steps that the Respondent has taken to
comply.

Dated, Washington, D.C. July 29, 2026

James R. Murphy, Chairman

Scott A. Mayer, Member

(SEAL) NATIONAL LABOR RELATIONS BOARD

MEMBER PROUTY, dissenting in part

Although I join my colleagues in adopting the judge’s
findings that the Respondent unlawfully discharged em-
ployees Shinar Reed and Quammar Haashiim,' I disagree
with my colleagues’ decision to reverse the judge’s find-
ing that the Respondent violated Section 8(a)(1) of the Act
when it threatened to discipline or discharge employees
for their grievance-filing activities.

In February 2020,> employee Reed became a union
steward. Reed took an active role as steward, filing griev-
ances, complaints with the Respondent’s human resources
department, and a complaint with the Michigan Occupa-
tional Safety and Health Administration. By August,
Reed was promoted by the Union to chief steward.

In December, the parties began negotiations for a suc-
cessor collective-bargaining agreement. Reed served as a

252 (5th Cir. 2024). However, the parties litigated this case under Wright
Line, and no party currently argues that an alternative framework should
be applied. Accordingly, I join my colleagues in finding that the General
Counsel’s initial Wright Line burden was satisfied and that the Respond-
ent failed to show that it would have discharged Reed even in the absence
of his protected activities. For the reasons discussed herein, I would also
rely on the Respondent’s unlawful bargaining proposal and statements
discouraging employees from filing grievances as additional evidence of
animus.
2 Subsequent dates are in 2020 unless otherwise indicated.
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member of the Union’s bargaining committee. During the
December 3 bargaining session, the Respondent proposed
adding language to the agreement’s grievance and arbitra-
tion procedure that would allow it to “issue disciplinary
actions against employees levying baseless, malicious or
harassing grievances,” including “disciplinary steps of
time off or termination for serious offenders.” At the bar-
gaining session, the Respondent’s fleet manager Theo
Brooks told Reed that the language was necessary because
Reed’s grievances were “just totally out of hand.” The
Respondent’s attorney, James Parks, also told Reed that
his “excessive amount of grievances” was “a problem”
and that he should cut down on the “bullshit grievances.”
3

The judge found that the Respondent’s bargaining pro-
posal and accompanying statements violated Section
8(a)(1). The judge found that the proposal and statements
“would reasonably tend to discourage employees from
filing contractual grievances” and observed that “[n]either
Brooks nor Parks provided any explanation, context, or
examples of what they were referring to by their state-
ments.” My colleagues reverse, finding that the proffer of
a bargaining proposal cannot independently violate Sec-
tion 8(a)(1) and that the Respondent’s accompanying
statements were lawful characterizations of its bargaining
position rather than unlawful threats of discipline or dis-
charge. I disagree and would adopt the judge’s finding
that the proposal and accompanying statements violated
Section 8(a)(1).

Section 7 protects an employee’s grievance-filing activ-
ities. NLRB v. City Disposal Systems, Inc., 465 U.S. 422,
436 (1984) (Section 7 not only protects “an employee’s
conduct while negotiating a collective-bargaining agree-
ment, including a grievance mechanism by which to pro-
tect the rights created by the agreement,” but also “an em-
ployee’s attempt to utilize that mechanism to enforce the
agreement”); Roadmaster Corp., 288 NLRB 1195, 1197
(1988) (“[Fliling grievances under a collective-bargaining
agreement constitutes protected concerted activity. Union
stewards filing and processing grievances on behalf of
other employees similarly enjoy the protection of the
Act[.]”), enfd. 874 F.2d 448 (7th Cir. 1989). Grievance
filing is protected regardless of whether the grievances
have merit. See Roemer Industries, Inc., 362 NLRB 828,
835 (2015), enfd. 688 Fed. Appx. 340 (6th Cir. 2017)
(“The merits of the grievance are a matter for an arbitrator,
not a basis for the employer to dole out discipline to em-
ployees engaged in protected activity.”); Caterpillar
Tractor Co., 242 NLRB 523, 530 (1979) (“[T]he protec-

3 The Respondent later withdrew the bargaining proposal. The judge
found that the Respondent’s withdrawal did not meet the standard for

tion of the Act does not depend on the employer’s or the
Board’s appraisal of the merits of the grievance[.]”).

An employer violates Section 8(a)(1) by making a
statement that has the objective tendency to restrain or
coerce employees in the exercise of their Section 7 rights.
“The test of whether a statement is unlawful is whether the
words could reasonably be construed as coercive, whether
or not that is the only reasonable construction.” Double
D. Construction Group, 339 NLRB 303, 303-304 (2003).
The Board has held that employer statements threatening
employees with discipline or discharge for filing griev-
ances or aimed toward restraining employees’ grievance-
filing activity violate Section 8(a)(1). See, e.g., River City
Asphalt, 372 NLRB No. 87, slip op. at 2, 11 (2023); Sysco
Food Services of Cleveland, 347 NLRB 1024, 1033-1034
(20006).

While Board law affords parties latitude to engage in
hard bargaining and make intemperate statements at the
bargaining table, the mere fact that an otherwise unlawful
or coercive statement is made during bargaining or framed
as a bargaining proposal does not immunize the speaker or
foreclose a finding of a 8(a)(1) violation. See, e.g., Ex-
xonMobil Research & Engineering Co., 372 NLRB No.
138, slip op. at 67 (2023) (employer’s statement at the
bargaining table that it would not bargain over discretion-
ary personal time off for employees independently viol-
ated Section 8(a)(1) where it was made for “retaliatory
reasons” related to the union’s filing of unfair labor prac-
tice charges over discretionary personal time requests and
“based on hostility toward the [u]nion’s perceived ag-
gressive approach to asserting its statutory rights”), enfd.
132 F.4th 337, 349-351 (5th Cir. 2025), rehearing denied
mem. 163 F.4th 140 (5th Cir. 2025); PRC Recording Co.,
280 NLRB 615, 646 (1986) (finding that an employer’s
statement at a bargaining session that it would advance a
regressive bargaining proposal if employees engaged in
protected activity independently violated Section 8(a)(1)
and rejecting the argument that “remarks made at the bar-
gaining table are not to be given the same weight as those
made to employees in general” where employees, even
ones “specifically chosen to participate in the hurly-burly
of the bargaining table,” are present and the statement has
a reasonable tendency to interfere with the exercise of
employees’ Section 7 rights), enfd. sub nom. Richmond
Recording Corp. v. NLRB, 836 F.2d 289 (7th Cir. 1987).

Here, the Respondent’s proposal and the statements it
made during the December 3 bargaining session violate
Section 8(a)(1) of the Act. The Respondent’s statements
that Reed’s grievances were “just totally out of hand” and

repudiation under Passavant Memorial Area Hospital, 237 NLRB 138
(1978), and the Respondent does not except to this finding.
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that he should cut down on the “bullshit grievances” con-
veyed that Reed’s protected grievance-filing activity was
unacceptable to the Respondent and that Reed’s conduct
could lead to his discipline or discharge. As the judge ob-
served, the Respondent made no effort to provide any ex-
amples or other clarifying context to defeat the unlawful
implications of these remarks. As a result, an employee
would reasonably construe the Respondent’s statements
as an effort to restrain protected grievance-filing activity.
See Grinnell Fire Protection Systems, 307 NLRB 1452,
1454 (1992) (employer’s statement that it would not recall
an employee because he filed an assertedly false grievance
was coercive “in that it would reasonably tend to inhibit
employees from filing grievances under the union contract
for fear of retaliation,” particularly because the statement
“was never timely explained or retracted in a manner
which would allay the fears of employees or union repres-
entatives that employee[s’] jobs may be in jeopardy if they
filed grievances against the Respondent, whether merit-
orious or not”).*

In addition to these coercive statements, the Respond-
ent’s proffered bargaining proposal was coercive in this
context. Employer actions that have a tendency to coerce
employees in the exercise of their Section 7 rights are un-
lawful, and there is neither logic nor law behind the sug-
gestion that coercive bargaining proposals are immune
from sanction. In this case, against the backdrop of Reed’s
protected grievance-filing activity, and in conjunction
with the Respondent’s exhortations that Reed should curb
this protected activity, the Respondent’s effort to contrac-
tually reserve the discretion to discipline or discharge em-
ployees for filing “baseless, malicious or harassing griev-
ances,” which it conveyed to Reed during the December 3
bargaining session, was a threat cloaked in the garb of a
bargaining proposal. I disagree with my colleagues’ view

4 As stated above, Reed’s grievance-filing activity was protected
regardless of the merits of the grievances he filed. See Roemer Industries
, above, 362 NLRB at 835. Nevertheless, I feel it is warranted to note
that the record casts doubt on the Respondent’s assertions about Reed’s
grievance-filing activities, and that instead of involving “out of hand,”
“problem[atic]” and “bullshit grievances,” it might have been assiduous
and effective advocacy for the bargaining unit that the Respondent could
not tolerate and wanted to threaten. Reed was a zealous steward, fre-
quently pursuing grievances, complaints with the Respondent’s human
resources department, and a complaint with the Michigan Occupational
Safety and Health Administration (MIOSHA). The record shows that at
least some of these efforts succeeded, with Reed’s advocacy resulting in
the Respondent taking corrective action against a white supervisor for
making a racially charged statement to a Black employee and MIOSHA
citing the Respondent for certain safety violations.

> My colleagues would distinguish ExxonMobil and PRC Recording,
cited above, on the grounds that the employer statements at issue in those
cases involved threats of retaliatory bad-faith bargaining rather than, as
here, a threat of unlawful discipline or discharge. However, the distinc-
tion is irrelevant. The relevant question for purposes of analyzing the

that the Act’s policies favoring robust debate require the

Board to countenance unlawful action with a tendency to

coercively restrain employees from engaging in protected

grievance-filing activities.’> Accordingly, I would adopt

the judge’s finding that the Respondent’s proposal and

accompanying statements violated Section 8(a)(1).
Dated, Washington, D.C. July 29, 2026

David M. Prouty, Member

NATIONAL LABOR RELATIONS BOARD

APPENDIX

NOTICE To EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we
violated Federal labor law and has ordered us to post and
obey this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on your
behalf

Act together with other employees for your benefit
and protection

Choose not to engage in any of these protected
activities.

independent 8(a)(1) allegation is whether the employer’s statement had
the objective tendency to restrain or coerce employees in the exercise of
their Sec. 7 rights. In ExxonMobil and PRC Recording, like the instant
case, the employers made statements at the bargaining table indicating
that they would take actions that would violate the Act in response to
employees’ exercise of their Sec. 7 rights. In those cases, the Board
correctly rejected the notion that the bargaining context in which the
statements were made foreclosed a finding of a violation and held that
the coercive statements threatening future violations of the Act inde-
pendently violated Sec. 8(a)(1). Accordingly, those cases provide strong
support for my view that the bargaining proposal and accompanying
statements in this case independently violate Sec. 8(a)(1).

My colleagues also distinguish Grinnell Fire Protection, above, on
the basis that the statement at issue in that case was not made at the bar-
gaining table. This too is a distinction without a difference. As stated
above, Board law provides that a threatening, coercive statement violates
Sec. 8(a)(1) whether it is made at the bargaining table or in another con-
text. In all relevant respects, the statement in Grinnell Fire Protection is
directly analogous to the statement made by the Respondent here.
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WE WILL NOT discharge or otherwise discriminate
against any of you for engaging in union or other protected
concerted activities.

WE WILL NOT in any like or related manner interfere
with, restrain, or coerce you in the exercise of the rights
listed above.

WE WILL, within 14 days from the date of the Board’s
Order, offer Shinar Reed and Quamaar Haashiim full rein-
statement to their former jobs or, if those jobs no longer
exists, to substantially equivalent positions, without pre-
judice to their seniority or any other rights previously
enjoyed.

WE WILL make Reed and Haashiim whole for any loss
of earnings and other benefits resulting from their dis-
charge, less any net interim earnings, plus interest, and WE
WILL also make them whole for any other direct or fore-
seeable pecuniary harms suffered as a result of their dis-
charge, including reasonable search-for-work and interim
employment expenses, plus interest.

WE WILL compensate Reed and Haashiim for the ad-
verse tax consequences, if any, of receiving lump-sum
backpay awards, and WE WILL file with the Regional Dir-
ector for Region 7, within 21 days of the date the amount
of backpay is fixed, either by agreement or Board order, a
report allocating the backpay award to the appropriate
calendar years for each employee.

WE WILL file with the Regional Director for Region 7,
within 21 days of the date the amount of backpay is fixed
by agreement or Board order or such additional time as the
Regional Director may allow for good cause shown, a
copy of Reed and Haashiim’s corresponding W-2 forms
reflecting the backpay award.

WE WILL, within 14 days from the date of the Board’s
order, remove from our files any reference to the unlawful
discharge of Reed and Haashiim, and WE WILL, within 3
days thereafter, notify them in writing that this has been
done and that the discharges will not be used against them
in any way.

INLAND WATERS POLLUTION CONTROL, INC.

The Board’s decision can be found at ht-
tps://www.nlrb.gov/case/ 07-CA-277239 or by using the
QR code below. Alternatively, you can obtain a copy of
the decision from the Executive Secretary, National Labor
Relations Board, 1015 Half Street, S.E., Washington, D.C.
20570, or by calling (202) 273-1940

! Abbreviations are as follows: “Tr.” for transcript; “GC Exh.” for
General Counsel’s Exhibits; “R. Exh.” for Respondent’s Exhibits. Al-
though I have included citations to the record to highlight particular

Rana Roumayah, Esq., for the General Counsel.
Brian M. Schwartz, Ahmad Chehab, and James Parks, Esgs., for
the Respondent.

DECISION

INTRODUCTION!

ANDREW S. GOLLIN, ADMINISTRATIVE LAW JUDGE. These
cases were tried on April 11-12, 2022, in Detroit, Michigan, over
allegations that Inland Waters Pollution Control, Inc. (Respond-
ent or IWPC) violated Section 8(a)(1) and (3) of the National
Labor Relations Act (Act).

In December 2020, Respondent and Local 247, International
Brotherhood of Teamsters (Union) began negotiations over a
successor collective-bargaining agreement. Early in negoti-
ations, Respondent proposed adding language to the agreement
giving it the discretion to discipline or discharge employees for
filing “baseless, malicious, or harassing” grievances. During a
negotiation session, Respondent’s attorney James Parks told
Chief Union Steward Shinar Reed that his “excessive” grievance
filing was “a problem” and to cut down on the “bullshit” griev-
ances. Respondent eventually withdrew its proposal.

In March 2021, Respondent submitted its final contract offer
to the Union. On April 25, the unit employees voted to reject that
offer and to go out on strike. The following day, a group of unit
employees, including Reed and Quammar Haashiim, began
picketing outside the front gates to Respondent’s Detroit facility.
That same day, on April 26, Respondent sent the striking em-
ployees a letter threatening to replace them if they did not report
for work the following day. Reed, who is African American,
then sent a private text to a group of unit employees, most of
whom are African American, with an image of Daffy Duck tap
dancing on a stage wearing a straw hat, a red bow tie, and white
gloves, with the typed message, “I beez at work tomorrow Thom.
I beez a good boy for the company. Dem fools out front is crazy.
Youz treats me right boss.” “Thom” was a reference to Opera-
tions Manager Thomas Hamilton, who is Caucasian. On April
30, Respondent discharged Reed, stating the text violated the
company’s policies against racially offensive and harassing be-
havior.

On May 5, Respondent sent Haashiim a letter informing him
he was being “permanently replaced” in accordance with the
company’s April 26 letter. Haashiim had been off work since
March 2020. Initially, he was granted consecutive leaves of
absence. When his leave expired in September 2020, Respond-

testimony or exhibits, my findings and conclusions are based on my
review and consideration of the entire record and party submissions.
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ent notified Haashiim he either needed to return to work, extend
his medical leave, or resign. Haashiim never returned to work.
For the next 7 months, Haashiim unsuccessfully attempted to
extend his medical leave and later to apply for disability benefits.
Respondent contends it did not discover that Haashiim had not
been formally discharged until after he participated in the strike.

The General Counsel’s amended consolidated complaint al-
leges that Respondent discharged Reed and Haashiim because
they assisted the Union and engaged in concerted activities, and
to discourage employees from engaging in these activities, in
violation of Section 8(a)(1) and (3) of the Act. It further alleges
Respondent violated Section 8(a)(1) of the Act when Respond-
ent, through Parks, threatened to discipline or discharge employ-
ees for their grievance filing activities. Respondent denies these
allegations. As discussed below, I find Respondent committed
the violations as alleged.

STATEMENT OF THE CASE

Reed filed the charge in Case 07-CA-277239 on May 14,
2021 and amended it on August 23, 2021. Haashiim filed the
charge in Case 07-CA-279287 on July 1, 2021. On February 9,
2022, the Acting Regional Director, on behalf of the General
Counsel, issued an order consolidating the cases and a consolid-
ated complaint. On February 22, 2022, Respondent filed its an-
swer denying these allegations and raising various affirmative
defenses.? At the hearing, all parties were afforded the right to
call and examine witnesses, present any relevant documentary
evidence, and argue their respective legal positions. On the entire
record, including my observation of the demeanor of the wit-
nesses, and after considering the briefs filed by the General
Counsel and Respondent, I make the following

FINDINGS OF FACT?

1. JURISDICTION

Respondent is a corporation with an office and place of busi-
ness in Detroit, Michigan (Detroit facility) where it has been
engaged in the construction, service, and repair of piping. Dur-
ing the calendar year ending December 31, 2021, Respondent
purchased and received at its Detroit facility goods valued in
excess of $50,000 directly from outside the State of Michigan.
Respondent admits, and I find, that it is an employer engaged in
commerce within the meaning of Section 2(2), (6), and (7) of the
Act.

2 0On June 1, 2021, Brandon Love filed a charge in Case
07-CA-277902 alleging he and another employee were replaced after
they participated in the strike. Allegations from that charge were in-
cluded in the consolidated complaint. On April 11, 2022, following the
parties reaching a settlement, the Regional Director severed Case
07-CA-277902 and issued an amended consolidated complaint. The
allegations from the two remaining cases were unchanged, as was Re-
spondent’s answer denying them. (GC Exh. 2)(Tr. 9-10).

3 The Findings of Fact are a compilation of credible testimony and
other evidence, as well as logical inferences drawn therefrom. To the
extent testimony contradicts with the findings herein, such testimony has
been discredited, either as in conflict with credited evidence or because
it was incredible and unworthy of belief. In assessing credibility, I
primarily relied upon witness demeanor. I also considered the context of

II. ALLEGED UNFAIR LABOR PRACTICES

A. Background

Respondent repairs and rehabilitates underground sewer lines
from its Detroit facility. The Union represents about 70 full-time
hourly employees, including crew leaders (unit employees). (Tr.
241.) The most recent bargaining agreement is dated October 1,
2017, through September 30, 2020. (R. Exh. 19.)

Haashiim and Reed, who are both African American, began
working for Respondent in 2017. Haashiim initially worked as
a driver/laborer, and then as an operator. Reed worked as a
laborer. Unit employees often work underground and in con-
fined spaces cleaning pipes and installing heavy cloth liners.
They rely on one another to safely enter and exit these spaces,
usually with lanyards and cords.

Theo Brooks is the Fleet Manager/Facility Manager. He is
African American. Thomas Hamilton is the Operations Manager
and Caucasian.

Respondent is a subsidiary of Inland Pipe Rehabilitation, LLC
(IPR). Harvey Parker is IPR’s Vice President of Human Re-
sources (formerly Human Resources Director). Parker is
Caucasian.

B. Respondent’s Policies

Unit employees are covered under IPR/IWPC’s employee
handbook and uniform rules and regulations. (R. Exhs. 5 and 18)
The rules state harassment of an employer, employee or custom-
er, or any other act that could contribute to the creation of a hos-
tile work environment, is grounds for immediate termination.
The handbook states employees are expected to maintain a pro-
ductive work environment that is free from harassing or disrupt-
ive activity, including, but not limited to, harassment based on
race. The social media policy prohibits postings that include
discriminatory remarks, harassment, and threats of violence or
similar inappropriate or unlawful conduct, which may result in
discipline up to and including termination. The handbook states
that “all complaints of harassment will be investigated promptly,
and in as impartial and confidential a manner as possible. An
investigation will include interviews of possible witnesses, in-
cluding the person reporting the harassment that occurred, and
the person or persons claimed to be involved in the harassment.”
(R. Exh. 18, pg. 32-33.)

the witness's testimony, the quality of their recollection, testimonial
consistency, the presence or absence of corroboration, the weight of the
respective evidence, established or admitted facts, inherent probabilities,
and reasonable inferences that may be drawn from the record as a whole.
See Double D Construction Group, 339 NLRB 303, 305 (2003); Daiki-
chi Sushi, 335 NLRB 622, 623 (2001) (citing Shen Automotive Dealer-
ship Group, 321 NLRB 586, 589 (1996)), enfd. sub nom., 56 Fed. Appx.
516 (D.C. Cir. 2003). Credibility findings need not be all-or-nothing
propositions. Indeed, nothing is more common in judicial decisions than
to believe some, but not all, of a witness’s testimony. Daikichi Sushi,
supra at 622; Jerry Ryce Builders, 352 NLRB 1262, 1262 fn. 2 (2008)
(citing NLRB v. Universal Camera Corp., 179 F.2d 749, 754 (2d Cir.
1950), revd. on other grounds 340 U.S. 474 (1951)). Where necessary,
specific credibility determinations are set forth below.
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C. Reed’s Role as Steward and December 2020 Contract
Negotiations

In February 2020, Reed became the Union steward. In Au-
gust, he was promoted to chief steward. From all accounts, Reed
was active in both roles, particularly in filing grievances.* Theo
Brooks estimated there was a 20-25 percent increase in griev-
ances once Reed became a steward, the most Brooks had ever
seen. (Tr. 348; 352-353.) According to Brooks, not all those
grievances alleged violations of the agreement, and some were
filed after the matter was resolved or the party was no longer
challenging the disciplinary action. Brooks believed these griev-
ances “waste[d] everybody[’s] time.” (Tr. 347-348; 352-353.)

In December 2020, Respondent and the Union met virtually to
begin negotiations over a successor collective-bargaining
agreement. They met on December 3 and 17. Reed was part of
the Union’s bargaining committee. Brooks and Respondent’s
attorney James Parks were part of Respondent’s bargaining
committee, as was Harvey Parker. At one of the December ses-
sions, Respondent proposed adding language to the Arbitration
& Grievance Procedure, which read in relevant part:

At the employer’s discretion, the employer may issue discip-
linary actions against employees levying baseless, malicious or
harassing grievances. These actions may include disciplinary
steps of time off or termination for serious offenders.

(GC Exh. 3.)

Brooks stated during bargaining that the language was neces-
sary because the grievances were “just totally out of hand.” (Tr.
347.) Parks separately told Reed that his “excessive amount of
grievances” was “a problem” and to cut down on the “bullshit
grievances.” (Tr. 43; 47.)° Parks did not explain or provide any
examples of what he meant. Respondent eventually withdrew
the proposal by the end of the December 2020 bargaining ses-
sions, and it was not discussed again.

D. Reed’s Continued Activities

Reed continued to participate in negotiations and file griev-
ances into early 2021. At the time, Reed worked under Opera-

4 Reed also filed complaints with human resources. On September
24,2020, Reed complained about an incident involving supervisor Gerry
Schiewech, who is Caucasian. The day before, Reed, Schiewech, and
another employee Sean Pippens, who is African American, were prepar-
ing to clean a sewer line. As Schiewech was giving instructions, he told
Pippens that he would take pictures and “hang” Pippens if he didn't clean
the line properly. Reed asked Pippens if he heard what Schiewech said.
Pippens replied that Schiewech says stuff like that all the time.
Schiewech interrupted by asking, “Are you really going to make a big
deal out of me saying I would hang him?” Reed told Schiewech he can't
talk to black men that way. Schiewech laughed. Reed later complained
and human resources investigated the matter. They concluded that
Schiewech displayed poor judgment when he used inappropriate, unpro-
fessional language, but his comments were not racially motivated or
designed to convey a threat of violence. Schiewech received “appropri-
ate disciplinary action” and was reminded about the policy against inap-
propriate language in the workplace. (GC Exh. 11.) The record does not
reflect what the disciplinary action was.

Two months later, Union steward Phillip Earley, who is African
American, approached Operations Manager Thomas Hamilton and com-
plained about the workload, stating, “Hey, we’re getting our butts beat

tions Manager Thomas Hamilton. In April, Reed searched on-
line and found Hamilton’s personal Facebook page, which was
visible to the public. It had a photo of Hamilton and a woman
(who is Hamilton’s wife) smiling with an image of the Confeder-
ate flag superimposed over them. Reed took a screenshot of the
photo. On April 14, Reed texted the screen shot to Parker,
Hamilton, and 10 unit employees, with the message:

Gentlemen, there is no need to fear bigotry although racism is
tolerated at IWPC. Currently, Tom Hamilton is trying to humi-
liate me by having me work at the shop basically doing noth-
ing. It is evident that he can’t stand strong minded black men.
Don’t let his attempt to use me as an example intimidate you
guys. I’ll be fine.

(GC Exh. 13, as supplemented by testimony (Tr. 79).)

Reed also filed a grievance alleging Hamilton assigned him to
work in the shop rather than the field in an attempt to intimidate
him in his role as Union steward during a labor dispute. (R. Exh.
7.)

The following day, Reed emailed Parker asking him to tell
Hamilton not to refer to African Americans as “dark people” or
“colored people.” (GC Exh. 13.) Parker later responded that he
would formally investigate Reed’s claim of disparate treatment
based on race. Reed replied to Parker that he was not making a
claim of disparate treatment, but rather speaking generally about
how IRP/IWPC tolerates racism and behavior that is consistent
with people who are racist or prejudiced. He also advised Parker
about his grievance alleging discrimination based on his Union
involvement. (GC Exh. 13.)°

Parker met with Hamilton, who reported the Confederate flag
photo was on his personal Facebook page and not something
shared with the company. Hamilton was not disciplined for the
photo.”

E. Decision to Strike and Respondent’s Letter

In March 2021, Respondent submitted its final contract offer
to the Union. On April 25, the Union held a meeting with the
unit employees. Reed spoke at this meeting and was in favor of

on a jobsite. I think we need some other guys.” Hamilton responded, “Is
Jamie [the foreman] over there being a slave driver?” Hamilton immedi-
ately apologized to Earley. Earley later prepared a grievance over the
incident, but he did not file it based on the company’s response to the
Schiewech incident. (Tr. 211-212)(GC Exh. 24).

5 Reed’s testimony, which I have credited, was corroborated by Ear-
ley, who was also present as a member of the Union’s bargaining com-
mittee. (Tr. 203-204.) Brooks and Parker testified about the proposal
but not about Parks’ statement. Parks, who was one of Respondent’s
three attorneys at the hearing, did not testify.

¢ In October 2020, Reed filed a complaint with Michigan’s Occupa-
tional Safety and Health Administration (MIOSHA). On April 28, 2021,
MIOSHA issued a report citing Respondent for certain safety violations.
The record does not establish whether management was aware Reed filed
the complaint, but Reed was carbon-copied on the MIOSHA report noti-
fying Respondent about the violations and the resulting penalties. (GC
Exh. 16.)

7 On cross-examination, Parker testified he considered Hamilton’s
Confederate flag photo inappropriate and offensive, but he repeatedly
refused to answer whether he viewed it as “racially” offensive. (Tr. 303-
304.)
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rejecting the offer and going out on strike to protest the com-
pany’s economic proposals. A majority of the employees agreed
and voted to reject the offer and to go out on strike, starting the
following day.

On the morning of April 26, approximately 25 employees,
including Reed and Haashiim, began picketing outside Respond-
ent’s front gates. Members of management passed through these
gates and saw the picketers. (Tr. 166—-167.) The Union also
provided Respondent with a letter identifying those employees
who were participating in the strike. Later that morning, Re-
spondent issued a letter threatening to replace those employees
who failed to show up for work at the start of their regularly
scheduled shift the following day. (GC Exh. 5.) This letter went
to those who did not show up to work on April 26, as well as
those identified by the Union as being on the picket line. (Tr.
276.) Reed and Haashiim both received a copy.

F. Group Texts

After work on the evening of April 26, Reed sent a private
group text to 18 other unit employees on their personal
cellphones.® (GC Exh. 10.)° The group consisted of 16 African
Americans, two Hispanics, and one Caucasian. Reed initially
texted, “If anyone is having a change of heart for whatever reas-
on, please let the rest of us know now. Don’t flake out on us at
the last minute tomorrow and cross the line.” One employee
responded, “Truth is there [sic.] not going to do anything they
can’t afford too [sic.] that’s why they tried that email is a scare
tactic Think fellas all you guys who are operators how can they
replace y’all. Who do they have to replace y’all they begging
guys to come back and they will lose Millions in the process|[.]”
Reed then texted, “Everybody committed to the strike. But just
in case some people flake, everyone come in y’all work clothes,
so we can meet the 7 am deadline if we get betrayed. We are
winning, but I’'m hearing rumors of cats being afraid of that
dumb ass letter. I’ll see you all at 6 sharp.” Two employees sent
texts encouraging employees to hold firm and not cross the pick-
et line. However, one employee responded, “If and when I de-
cide to come to work that’s my business[—]loyalty starts at
home.” Haashiim responded, “[T]hat’s cool, but you all who

8 Reed later learned one employee was using a company cellphone,
but at no time was this raised by Respondent.

° The parties agreed to redact the employees’ names and telephone
numbers, except for Haashiim and Reed, to protect their identities. The
employees are instead identified by numbers.

10 The GIF can be viewed at https://tenor.com/view/tap-dance-dance-
daffy-duck-talent-tap-gif-6206564.

1 Respondent called Dr. Cheryl Thompson as an expert witness to
testify about Reed’s text. Dr. Thompson is an Assistant Professor at
Ryerson University in Toronto who has written and taught on black
minstrelsy and racial symbols in the media. Ultimately, she concluded
Reed’s text was “objectively racist” because it depicted Daffy Duck as
a servile “Uncle Tom” character “shucking and jiving” and using broken
English on stage trying to please a white audience. She further concluded
it was likely sent to “shame” the African American employees not be-
lieved to be “acting right” regarding the strike. (Tr. 382-384.) Dr.
Thompson provided her opinion without reviewing any of the other text
messages in the chain, and she acknowledged that without knowing the
full context, it was possible Reed could have been encouraging solidarity
among the striking employees. (Tr. 393.)

might go in to work also have a duty to your coworkers just give
them a heads-up so they can make a decision . . . don’t leave us
hanging just communicate it to us if anyone decides to cross the
line . . .” Reed then texted, ‘“No [sense] in going at each other
fellas. We’ll see what the numbers look like in the morning.
Let’s meet at 5:45 a.m., so we can hash this out one way or an-
other before 7 a.m.” (GC Exh. 10.)

After work on the evening of April 28, this same group of
employees participated in another private group text on their
personal cellphones. (GC Exh. 6.) One of the employees texted,
“Thought they was replacing us.” He followed this with two
smiling face emojis. Reed responded, “I guess the replacements
haven’t arrived yet. I take it that they don’t have Amazon prime.
Lol. Fuck outta hear [sic.].” Haashiim responded to Reed’s text
with six laughing face emojis. He then texted, “Yo BTW to
everyone who stayed on strike we standing tall. But its 1 thing
it’s a handful of us who dedicate our 8 hrs to strike. I dont even
have to be out there cus im on medical but i still come. Dan lives
over an hour away and he still shows up every day. its not fair
for some of you not to come.” (GC Exh. 6.)

Reed then sent the group a text with a graphics integrated
format (GIF) image of Dafty Duck tap dancing on a stage wear-
ing a yellow straw hat, red bow tie, and white gloves.!® Reed
typed below the image, “I beez at work tomorrow Thom. I beez
a good boy for the company. Dem fools out front is crazy. Youz
treats me right boss.” (GC Exh. 3.)!! A copy of the GIF and text
is attached as Appendix A.

One employee responded to Reed’s GIF and text with three
laughing/crying face emojis. Another employee “laughed at” the
quoted language in Reed’s text. Another employee posted a GIF
of several Caucasian sailors dancing and saluting with the cap-
tion below that read, “They fell right in line.”'? Another employ-
ee responded, “The objective is to get everyone satisfied and
back to work this ain’t it fellas.” Another employee responded,
“This ain't it. Who is this?” The employee responded with his
name. And the employee who asked the question replied, “Ok.”
(GC Exh. 6.)

Reed denied the text had anything to do with race. He chose the GIF
because he recalled that Looney Toons characters would start tap dan-
cing when they wanted to impress somebody. He testified the reference
to “Thom” was to Hamilton, not a minstrel “Uncle Tom” character, and
he used broken English to convey it would be idiotic or foolish for em-
ployees to believe the company’s threat about replacing them if they did
not return to work. (Tr. 59—60)

Overall, I conclude Reed fully intended for his text to have racial
overtones. He is informed and keenly sensitive to racial stereotypes.
That being said, I find the text is open to different, equally reasonable
interpretations. It could be interpreted as using offensive images and
language to shame employees into not selling out their coworkers by
crossing the picket line, or it could be interpreted as mocking the belief
that striking employees—most of whom are African American—would
subjugate themselves to save their jobs and/or to please their employer.

12 The GIF, which is from the 2016 movie Hail, Caesar!, can be
viewed at https://tenor.com/view/sailor-channing-tatum-salute-appear-

hop-gif-5452863.
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G. Reed’s Termination

One of the employees on the group text later showed Reed’s
Daffy Duck text to Operations Manager Hamilton. (Tr. 316.)
According to Hamilton, the employee, who is African American,
reported that “he was being harassed and did not feel safe.” (Tr.
317.)"3 The employee told Hamilton he wanted to remain an-
onymous out of concern that he might be retaliated against.
Hamilton could not recall if the employee showed him any of the
text messages that preceded or followed the Daffy Duck text, but
Hamilton did not ask him to see them. (Tr. 333.) He also did not
talk to Reed or any of the other recipients of the text.

Hamilton showed the text to Brooks who found it offensive.
Hamilton also contacted Parker to show him the text and to relay
what the employee had reported to him. Parker found the text
violated the company’s policies against racially offensive or
harassing behavior, and he made the decision to terminate Reed
after consulting with local management. Parker did not inter-
view or get a written statement from the complaining employee
because he wanted to respect the employee’s desire to remain
anonymous; he did not inquire about or review any of the other
text messages on the chain; and he did not speak to or obtain a
statement from Reed or any of the others on the text chain be-
cause he did not feel it was necessary. He determined he had all
the information he needed, including the context, who the text
came from, where it came from, and the date and time it was sent.
(Tr. 254-255.)14

On April 30, Parker sent Reed a letter terminating his em-
ployment for sending a racially offensive text message to mul-
tiple employees. Parker included a copy of the Daffy Duck text
stating that it violated multiple company policies against racially
offensive or harassing behavior, and that an employee who en-

13 The employee who complained to Hamilton about the text was not
called to testify, and he was never identified on the record or to the other
parties. The only evidence about what this employee allegedly said was
Hamilton’s testimony. In general, I found that Hamilton appeared to lack
the testimonial demeanor of a witness who is forthcoming and honestly
concerned with giving a detailed and accurate account of events. He was,
at times, non-responsive, vague, or inconsistent. For example, on direct
examination by Respondent’s counsel, Hamilton was asked if the em-
ployee explained why he did not feel safe. Hamilton answered, “Well,
in our duties, you rely on other guys quite a bit. So he—if something
happened.” Hamilton then was asked what the employee’s reaction was
to Reed’s text, and he replied simply “very offended.” (Tr. 317.) On
cross examination, Hamilton was asked what the employee stated about
Reed’s text that made him feel harassed or unsafe, and Hamilton stated
he could not recall. (Tr. 325.) Later, when Hamilton was asked whether
the employee indicated that it was Reed’s text that made him concerned
about his safety crossing the picket line, or just the general circumstances
of the strike going on, Hamilton responded it was the general circum-
stances. (Tr. 332.) I credit this latter response as being candid and
accurate.

14 Respondent has terminated one other employee for violating its
policy against racially offensive or harassing behavior. Ted Kalski, who
is Caucasian, was discharged in June 2020 for a comment he made while
waiting in a company vehicle with two other employees, one of whom
was Nate Huitt, who is African American. Huitt questioned what they
should do next so they would not get disciplined for wasting company
time while waiting to start a project. Kalski stated, “Hey Nate, just go
ahead and say it.” Huitt asked what he meant. Kalski replied, “Go ahead
and say I can’t breathe! This company has its foot on my neck!” (R.

gages in such conduct is subject to immediate discharge. (GC
Exh. 7.)13

Reed later sent a private group text to the same group of strik-
ing employees to inform them he had been discharged because
the company found the text to be racially offensive. (GC Exh.
10.) Some of the employees expressed disbelief and others
began questioning who had shown the text to management. Reed
responded that it did not matter who showed management the
text because it changed nothing; he told them they should all
remain focused on the goal, and he still planned on joining them
on the picket line the following Monday. (GC Exh. 10.)

Reed later prepared a grievance over his discharge. (GC Exh.
8.) On May 12, there was a meeting with representatives from
Respondent and the Union, including Reed. Respondent’s attor-
ney James Parks commented that Reed’s text “was the most ra-
cist and vile thing that he’s ever seen, and that there was no way
that [Reed] was going to return back to the company.” (Tr. 66.)
Reed stated his texts had nothing to do with race. Parks dis-
missed that claim, telling Reed he knew what he was doing with
this “Uncle Tom stuff.” That same day, Parker sent Reed an e-
mail indicating that while Respondent did not have an obligation
to meet with him as the terms of the collective bargaining agree-
ment were no longer controlling, it did so as a courtesy. He also
said Respondent had not changed its decision to discharge him.
(GC Exh. 9.) The Union did not pursue the grievance any
further.

H. Haashiim’s Leave of Absence and Permanent Replacement

At the start of the COVID-19 pandemic, Respondent allowed
its employees to take a personal (unpaid) leave, for up to 90 days,
if they did not feel safe working. Haashiim took this leave be-

Exh. 25.) This comment was in obvious reference to, and made less than
a month after, the videoed murder of George Floyd by a Minneapolis
police officer who knelt on Floyd's neck and back for 9 minutes and 29
seconds. Floyd’s dying words were, "I can't breathe.” Respondent ob-
tained witness statements from the three employees involved in the in-
cident, including Kalski, before making the decision to discharge. Reed
later filed a grievance on Kalski’s behalf over his discharge.

15 Three months after his discharge, in July, Reed was looking at the
personal Facebook page of another unit employee, Joshua Smith, and
saw that Smith had posted a photo from the 1999 prison-break comedy
movie “Life” starring Eddie Murphy and Martin Lawrence. The photo
was of an African American prisoner that was overseeing the other pris-
oners while holding a shotgun. Smith, who is Hispanic, wrote a caption
to the photo stating “Blk ppl get a lil promotion at work n turn into this
nigga.” Smith then tagged another unit employee, Lorenzo Miller, who
is African American, and wrote “hey boss” with two laughing/crying
face emojis. (GC Exh.14.) Reed emailed Parker a copy of Smith’s Face-
book post complaining about how offensive it was, particularly the use
of the N word to describe black people. Parker investigated the matter,
including talking with Smith and Miller. On August 4, Parker sent Smith
a letter stating that he understood that Smith and Miller are close friends,
that Smith’s message was unrelated to work, and neither of them viewed
the message as a form of racial harassment. Nevertheless, Parker re-
minded Smith of IPR’s social media policy and that something he may
consider to be funny to a friend may be offensive to others, and that he
should be respectful of others’ feelings in any online posting. (R. Exh.
21.) Parker testified he did not ask Smith whether he was referring to a
specific supervisor in his text. (Tr. 306.)
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ginning in March 2020. (R. Exh. 13.) In June, he informed man-
agement he was concerned about returning to work because he
suffered from asthma and believed working in confined spaces
while wearing a mask may increase his chances of having a seri-
ous asthma attack (R. Exh. 15.) Haashiim later applied for and
was granted 12 weeks of leave under the Family and Medical
Leave Act (FMLA), starting June 17. (R. Exh. 16.) At the time,
Respondent sent Haashiim a letter stating that in accordance with
IPR’s policy if he failed to return to work within three (3) days
after expiration of his FMLA leave, he will be considered to have
abandoned his job. (R. Exh 15, p. 6.)

On September 23, IPR human resources generalist, Brittany
Woods, sent Haashiim a letter informing him that his FMLA
leave had expired, and he had three options: (1) return to work,
(2) request an extended leave due to an inability to work because
of his medical condition, or (3) resign due to his inability to re-
turn to work. (GC Exh. 19.) Woods also wrote that if she did
not hear from Haashiim by October 12, she would assume that
he had abandoned his position and his employment would be
terminated.

For the next several months, Haashiim exchanged emails with
Woods and other members of IPR’s human resources department
about requesting an extended leave. (GC Exh. 21.) Woods
provided Haashiim with the necessary paperwork to have com-
pleted by his doctor to justify his need for extended leave.

On October 12, Haashiim emailed Woods requesting a letter
from human resources stating he was still employed by the com-
pany. (GC Exh. 20.) On October 13, Woods provided the re-
quested letter. On October 15, Haashiim emailed Woods stating
his doctor did not have the forms that needed to be completed in
order for him to apply for extended leave. Woods emailed
Haashiim and his doctor the paperwork.

On November 12, Respondent provided the Union with the
weekly work assignment schedule. It continued to list
Haashiim’s status as on FMLA. (GC Exh. 17.)

On November 23, Haashiim emailed Woods that he had not
heard from her since she sent the paperwork to his doctor. (GC
Exh. 21.) That day, IPR benefits manager L. Renee Harris
emailed Haashiim that she was the new benefits manager and
would be assisting him moving forward. She stated that human
resources spoke with his doctor’s office twice about completing
the necessary paperwork, but the company had received nothing
back. She then asked Haashiim if he was able to provide his
doctor with the paperwork directly. On November 30, Haashiim
emailed Harris that he was told the previous human resources
representative was going to send the paperwork to his doctor. On
December 1, Harris emailed Haashiim that Woods had tried
unsuccessfully to help, but it ultimately was his responsibility to
get those forms completed and submitted.

On December 2, Harris informed Haashiim that she wanted to
discuss with him his need to file for short-term disability benefit-
s, which should have run concurrent with his FMLA leave. (GC
Exh. 21.) He then would have filed for long-term disability be-
nefits once his short-term benefits were exhausted. On Decem-

16 Of the strikers, Haashiim was one of three who received this letter
stating they were being permanently replaced pursuant to the April 26
letter. (Tr.312-313.)

ber 7, Harris sent Haashiim an email, attaching the short-term
and long-term disability claim forms to complete and return as
soon as possible. Woods noted that Haashiim should complete
his sections of the forms and return them, and the insurer, Blue
Cross Blue Shield (BCBS) could then contact his doctor to re-
quest that he provide the necessary information. On December
8, Haashiim informed Harris that he completed the short-term
disability claim form, which Respondent later received.

On January 6, 2021, Harris emailed Haashiim telling him to
provide the insurer with his doctor’s contact information. (GC
Exh. 21.) She also stated that now that he was “on claim” work-
ing with BCBS, human resources would not be following up with
his doctor. On February 22, Haashiim emailed Brittany Woods
and asked if there was any update on his disability claim. Woods
forwarded his email to Harris for her to answer his questions.
The record does not reflect that Haashiim received any further
information from human resources. He never received anything
extending his leave of absence or terminating his employment.
(Tr. 163-164; 190.)

In response to an early January 2021 inquiry from the
Michigan Unemployment Insurance Agency about Haashiim’s
current employment status for benefit eligibility, an unidentified
representative of Respondent checked that Haashiim was cur-
rently employed and wrote he was receiving short-term disability
benefits. (GC Exh. 27.) Additionally, Respondent’s Team
Roster as of April 12,2021 listed Haashiim as an employee. (GC
Exh. 26.)

On April 25, Haashiim began participating in the picket line
outside the front gates to Respondent’s facility. The Union
provided Respondent with a list of the employees participating
in the strike, which included Haashiim. According to Parker, it
was not until Respondent received this list and compared it to the
company’s own records that it discovered Haashiim was still
listed as an employee, even though he had not returned to work
after his leave expired. (Tr.309-311.) On April 26, Haashiim
received the same letter as all the other striking employees stat-
ing that he would be replaced if he did not report for work the
following day at the 7 a.m. start time.

On April 30, BCBS sent Haashiim a letter indicating that it
had received his claim for short-term disability benefits and was
starting its review. (GC Exh. 23.) BCBS requested that
Haashiim provide additional medical documentation related to
his claim for benefits. Haashiim testified he did nothing in re-
sponse to receiving this letter other than continuing to contact
BCBS to check on the status of his claim. (Tr. 175.) At some
point, Haashiim was notified by BCBS that his claim for disabil-
ity benefits was denied. He did not appeal that determination.
(Tr. 185-186.)

On May 5, Parker issued Haashiim a letter stating: “Consistent
with the notice sent to you on April 26, 2021 you have been per-
manently replaced. Please contact your union representative and
arrange to return all company property in your possession, to the
guard shack, at the front entrance, no later than Thursday, May
6,2021.” (GC Exh. 22.)'% On an internal Termination Checklist
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completed on May 5, Respondent indicated Haashiim’s termina-
tion was involuntary and it was a job replacement. (GC Exh. 25.)

Discussion
I. THREAT OF DISCIPLINE OR DISCHARGE FOR GRIEVANCE FILING

A. Allegation

The General Counsel alleges that on about December 3, 2020,
Respondent, through its attorney during a virtual bargaining
session, threatened to discipline or discharge employees for fil-
ing grievances, in violation of Section 8(a)(1) of the Act. Re-
spondent denies this allegation.

B. Applicable Law

Section 8(a)(1) prohibits an employer from interfering with,
restraining or coercing employees in the exercise of their Section
7 rights. Section 7 protects an employee’s right to file and pro-
cess grievances, and Section 8(a)(1) makes it an unfair labor
practice for an employer to threaten to discipline or discharge
employees for doing so, regardless of the merits of the griev-
ances. See Loredo Packing Co.,254 NLRB 1, 2 (1981). See also
Swift & Co., 250 NLRB 1223, 1229 (1980). “The merits of the
grievance are a matter for an arbitrator, not a basis for the em-
ployer to dole out discipline to employees engaged in protected
activity.” Roemer Industries, Inc., 362 NLRB 828, 835 (2015),
enfd. 688 Fed. Appx. 340 (6th Cir. 2017). See also Caterpillar
Tractor Co., 242 NLRB 523, 530 (1979). The Board assesses
the objective tendency of a statement or conduct to interfere with
the free exercise of Section 7 rights rather than considering the
employer’s motive or employees’ subjective reactions regarding
the statement or conduct. See generally, Miller Electric Pump
and Plumbing, 334 NLRB 824, 825 (2001). The test is how a
reasonable employee would interpret the statement or conduct
considering all the surrounding circumstances. Roomstore, 357
NLRB 1690, 1690 fn. 3 (2011).

C. Analysis

Respondent proposed adding language giving itself discretion
to discipline or discharge employees for “levying baseless, mali-
cious or harassing grievances.” Fleet Manager/Facility Manager

17 In its answer, Respondent raises the affirmative defense that the
allegation has been remedied. For a repudiation to serve as a defense to
an unfair labor practice finding it must be timely, unambiguous, specific
in nature to the coercive conduct, and untainted by other unlawful con-
duct. Passavant Memorial Area Hospital, 237 NLRB 138 (1978). The
withdrawal of a prior unlawful act alone does not meet this standard. See
Triple A Maintenance Corp., 283 NLRB 44, 45 (1987). Absent any
further action, I conclude Respondent has failed to remedy the violation.

Respondent raised other affirmative defenses in its answer, but it
failed to present evidence or argument to support them. As Respondent
seems to have abandoned those remaining defenses, I will not address
them further.

18 A violation of Sec. 8(a)(3) is a derivative violation of Sec. 8(a)(1).
Bemis Co., 370 NLRB No. 7 fn. 3 (2020).

19 Prior to 2020, the Board applied various setting-specific standards
for evaluating whether an employer discriminated against an employee
engaged in protected activity. For example, Atlantic Steel Co., 245
NLRB 814 (1979), set forth the framework that applied to employee
outbursts toward management in the workplace, Pier Sixty, LLC, 362
NLRB 505 (2015), articulated the multipart test applied to social media

Theo Brooks told the Union’s bargaining committee during ne-
gotiations that the language was necessary because the griev-
ances the Union was filing were “just totally out of hand.” Re-
spondent’s attorney James Parks told Reed directly that his “ex-
cessive amount of grievances” was “a problem” and to cut down
on the “bullshit grievances.” Neither Brooks nor Parks provided
any explanation, context, or examples of what they were refer-
ring to by their statements.!” Under the circumstances, I con-
clude the bargaining proposal and these accompanying state-
ments would reasonably tend to discourage employees from
filing contractual grievances, in violation of Section 8(a)(1).

II. DISCHARGE OF REED

A. Allegation

The General Counsel next alleges that on about April 30,
2021, Respondent discharged Shinar Reed because he assisted
the Union and engaged in concerted activities, and to discourage
employees from engaging in those activities, in violation of Sec-
tion 8(a)(3) and (1) of the Act. Respondent defends that it law-
fully discharged Reed because he violated company policies
when he sent the racially offensive and harassing text message.

B. Wright Line Framework and Analysis

Section 8(a)(3) prohibits an employer from discriminating
regarding the hire or tenure of employment or any term or condi-
tion of employment. to encourage or discourage membership in
any labor organization.!® When assessing the lawfulness of an
adverse employment action that turns on employer motivation,
the Board applies the analytical framework set forth in Wright
Line, 251 NLRB 1083 (1980), enfd. 662 F.2d 899 (1st Cir. 1981),
cert. denied 455 U.S. 989 (1982), approved by NLRB v. Trans-
portation Management Corp., 462 U.S. 393, 395 (1983)." To
sustain a finding of discrimination, the General Counsel must
show that the employee's Section 7 activity was a motivating
factor in the employer's decision. The elements that must be
established are that: (1) the employee engaged in Section 7 activ-
ity, (2) the employer knew of that activity, and (3) the employer
had animus against the Section 7 activity, which must be proven
with evidence sufficient to establish a causal relationship

posts and conversations among employees in the workplace, and Clear
Pine Moldings, Inc., 268 NLRB 1044 (1984) established the standard
applied to picket-line conduct. In General Motors, LLC, 369 NLRB No.
127 (2020), the Board reversed these decisions and held that, regardless
of the setting, the appropriate framework is the one set forth in Wright
Line. Among the reasons, the Board held the setting-specific standards
were at odds with an employer’s duty to comply with anti-discrimination
laws when the employees’ conduct involved comments based on race,
color, religion, sex, national origin, age, and/or disability.

Counsel for General Counsel now argues General Motors should be
overturned and the Board should return to the prior standards. She fur-
ther argues the “totality of the circumstances” test set forth in Pier Sixty
should be applied in this case to find Reed was unlawfully discharged
because his private text outside of work did not lose the protection of the
Act. As an administrative law judge, I have no authority to adopt a new
standard or return to a prior one. It is left to the Board, at its discretion,
to determine whether to reconsider or change legal standards. See Liberty
Bakery Kitchen, Inc., 366 NLRB No. 19 (2018). I am bound by extant
law.
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between the protected activity and the adverse action. Tschigg-
frie Properties, Ltd., 368 NLRB No. 120, slip op. at 6, 8 (2019).
See also Mondelez Global, LLC, 369 NLRB No. 46, slip op. at
1-2 (2020). Proof of discriminatory motivation (animus) can be
based on direct or circumstantial evidence, including evidence
the employer’s stated reasons for the adverse action are pretext.
This may include suspicious timing, false or shifting reasons
given in defense, failure to adequately investigate alleged mis-
conduct, departures from past practices, tolerance of behavior for
which the employee was allegedly fired, and disparate treatment
of the discharged employee. See Shamrock Foods Co., 366
NLRB No. 117 (2018); Lucky Cab Co.,360 NLRB 271, 274-275
(2014); Medic One, Inc., 331 NLRB 464, 475 (2000).

If the General Counsel establishes these factors, the burden
shifts to the employer to show it would have taken the same ac-
tion in the absence of the employee’s protected activity. Wright
Line, 251 NLRB at 1089. An employer cannot simply present a
legitimate reason for its action; rather, it must persuade by a pre-
ponderance of the evidence that the same action would have
taken place in the absence of the protected conduct. See Bruce
Packing Co., 357 NLRB 1084, 1086—1087 (2011), enfd. in per-
tinent part 795 F.3d 18 (D.C. Cir. 2015); W. F. Bolin Co., 311
NLRB 1118, 1119 (1993), review denied 70 F.3d 863 (6th Cir.
1995), enfd. mem. 99 F.3d 1139 (6th Cir. 1996)). The General
Counsel may also offer proof that the employer's reasons for the
personnel decision were false or pretextual. If the proffered justi-
fication(s) is found pretextual, it must be determined whether the
surrounding facts tend to reinforce that inference of unlawful
motivation. Electrolux Home Products, 368 NLRB No. 34, slip
op. at 3 (2019) (quoting Shattuck Denn Mining Corp. v. NLRB,
362 F.2d 466, 470 (9th Cir. 1966).2

In applying the Wright Line framework, I conclude the Gener-
al Counsel has met her burden. Reed engaged in various statutor-
ily protected activities known to Respondent. He was the chief
union steward and a member of the Union’s bargaining commit-
tee. He filed numerous grievances and complaints related to unit
employees’ terms and conditions of employment.?! Later, fol-
lowing the strike vote, Reed joined fellow unit employees picket-
ing outside Respondent’s front gates to protest the company’s
economic proposals. He also sent the group texts—including the
Daffy Duck text—to encourage solidarity among the employees
and to discourage them from crossing the picket line in response
to Respondent’s threat to replace them. See e.g., Mead Corp.,
314 NLRB 732, 733 (1997), enfd. 73 F.3d 74 (6th Cir. 1996)
(messages directed at encouraging solidarity against employer’s
bargaining tactics and in support of striking employees is protec-
ted activity); Midstate Telephone Corp.,262 NLRB 1291 (1982)
(“employees have a legitimate interest in seeking to promote
solidarity among their fellow employees with respect to matters
of mutual concern, such as an economic strike, to secure a favor-

20 Counsel for General Counsel also argues for the reversal of Tschigg-
frie Properties and Electrolux Home Products, and to restore the Wright
Line test for determining when an employer’s animus toward its employ-
ees’ protected activities caused an adverse employment action. As
stated, those are arguments for the Board to consider. Again, I am bound
to apply the law as it currently stands.

able collective-bargaining agreement . . .”). The text chain was
replete with messages of solidarity among the unit employees.

There also is evidence of unlawful motivation and a causal
connection between Reed’s protected activities and his dis-
charge. As discussed, Respondent’s representatives expressed
direct animus towards Reed’s grievance filing. Brooks stated
that Reed “waste[d] everybody|[‘s] time” by filing grievances
that did not allege a violation of the agreement or by pursuing
grievances after the matter was resolved or the employee was no
longer challenging the discipline. Brooks further stated Re-
spondent’s December 2020 bargaining proposal was in direct
response to the “totally out of hand” grievance filing that oc-
curred after Reed became steward. Parks echoed these senti-
ments with his comments to Reed about his “excessive” and
“bullshit” grievance filing.

Over the next several months, Reed continued to file griev-
ances and lodge complaints. In the 2 weeks prior to his dis-
charge, he filed the grievance alleging that Operations Manager
Thomas Hamilton was attempting to intimidate him in his role as
Union steward by assigning him to work in the shop. At the same
time, he sent the text to Human Resources Director Parker,
Hamilton, and 10 unit employees complaining about Hamilton’s
Confederate flag post on his personal Facebook page. As part of
this complaint, Reed asked Parker to tell Hamilton to stop using
offensive or racist terms when referring to African Americans.
A week later, Reed sent the texts mocking Respondent generally,
and Hamilton specifically, for threatening to replace the striking
employees if they did not demonstrate obedience and return to
work. A day later, Respondent discharged Reed. The timing of
Reed’s discharge in relation to his protected activities further
establishes animus and causation. Smyrna Ready Mix Concrete,
LLC, 371 NLRB No. 73, slip op. at 3 (2022). See e.g., Mc-
Clendon Electrical Services, 340 NLRB 613, 613 fn. 6 (2003)
(discharge a day after protected activity supported a finding of
unlawful motivation); Cell Agr. Mfg. Co.,211 NRLB 1228, 1232
(1993) (lay-offs 48 hours after protected activity proved anim-
us); Corn Brothers, Inc., 262 NLRB 320, 325 (1982) (discharge
within a week of activity is evidence of animus).

Also, Respondent has offered shifting defenses/explanations
for why it discharged Reed, which evinces animus and pretext.
See BS&B Safety Systems, LLC, 370 NLRB No. 90, slip op. at 1
(2021) (shifting defenses or explanations are evidence of pre-
text); MCPc Inc.,367 NLRB No. 137, slip op. at 4 (2019); Lucky
Cab Co., 360 NLRB at 274. As discussed, Parker’s April 30
letter stated Reed was terminated for sending a racially offensive
message to multiple IWPC employees, in violation of the com-
pany’s policies against racially offensive or harassing behavior.
In its post-hearing brief, Respondent now contends it discharged
Reed because he “chose to target and humiliate” an African
American employee who had crossed the picket line by circulat-
ing the text at issue with “derogatory and offensive slurs.” Re-

21 Reed also reported health and safety issues to MIOSHA, but the
record does not establish management was aware of his involvement.
The same is true of Reed’s statements during the April 25 Union meeting
encouraging employees to vote down Respondent’s contract offer and
vote in favor of going out on strike.
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spondent contends Reed’s “comments and racialized depiction
of a servile African-American cartoon character directly placed
another employee in a state of fear and anxiety about their own
physical safety.”

Not only is this a new and different defense/explanation for
the discharge, but it is without any evidentiary support, which
further bolsters a finding of pretext. Nothing in the text or sur-
rounding circumstances objectively suggests Reed was targeting
or threatening any unit employee. The text itself was clearly sent
to a group of 18 unit employees. The only person referenced was
“Thom” Hamilton. As explained, I find Reed sent this text to
those he believed to be on strike, urging them not to bow to the
company’s threat and cross the picket line.

Respondent relies on the subjective reaction of one employee
who allegedly complained to Hamilton about feeling harassed or
unsafe. However, even that evidence does not support Respond-
ent’s argument. Hamilton was asked what about Reed’s text
made the employee feel harassed or unsafe, and Hamilton could
not recall. Later when Hamilton was asked if the employee in-
dicated whether it was Reed’s text that made the employee con-
cerned for his safety crossing the picket line or just the general
circumstances of the strike, Hamilton responded it was the gen-
eral circumstances of the strike.

Thus, neither the objective or subjective evidence supports
that Reed was targeting or threatening any employee with his
text, and certainly not based on their race.

Animus and pretext also are demonstrated by Respondent’s
disparate treatment of others alleged to have engaged in racially
offensive or harassing behavior. Mondelez Global, supra slip op.
at 4 (cases cited therein)(disparate treatment is evidence of pre-
text). As discussed, Respondent issued Gerry Schiewech, a
Caucasian supervisor, a “disciplinary action” after he threatened
to “hang” a subordinate African American employee if he failed
to perform his job properly. Even if this statement was metaphor-
ical, it was far more a direct threat and likely to induce fear and
anxiety for physical safety than anything in Reed’s text.

Additionally, Respondent also took no disciplinary action
against Josh Smith, a Hispanic employee, after he tagged an
African American coworker on a Facebook post of an African
American man in a prison uniform holding a shot gun with the
caption, “Blk ppl get a lil promotion at work n turn into this
nigga.” Respondent argues Smith’s post was unrelated to work
and was not sent with any form of racial harassment towards
Miller or any other person, but only in humor between two
friends. Parker drew this conclusion without ever asking Smith
if he was referring to a supervisor at work. Finally, it appears
Respondent took no action against Hamilton for his Confederate
flag post or after he asked an African American employee who
complained about being overworked if his foreman was acting
like a “slave driver.”

The only other employee discharged for racially offensive or
harassing behavior was Ted Kalski. Kalski, a Caucasian em-
ployee, told an African American coworker after he expressed
concern that they may be disciplined if they did not begin work-
ing on a project, “Go ahead and say ‘I can’t breathe! The com-
pany has its foot on my neck!’” This situation is distinguishable.
Kalski directed his comment to a specific employee during work
time while in a work vehicle. Moreover, the statement was made

a month after George Floyd uttered those words before being
murdered by a Caucasian police officer, sparking a national up-
rising against police brutality and racism.

Finally, animus and pretext are further demonstrated by Re-
spondent’s failure to fully investigate Reed’s alleged miscon-
duct, which itself'is a deviation from its established practice. See
Rood Trucking Co., Inc., 342 NLRB 895 (2004) (failure to in-
vestigate alleged misconduct constitutes strong evidence of pre-
text); Golden State Foods, 340 NLRB 382 (2003) (same). Re-
spondent’s established procedure when handling harassment
complaints is to conduct a thorough investigation, including
interviewing the person reporting the harassment, the person(s)
claimed to have engaged in the harassment, and any possible
witnesses. In the situations described above, Respondent appears
to have followed this procedure. It allowed the accused the op-
portunity to explain their side or provide a written statement; it
considered the context and subjective reactions of those in-
volved; and it gave weight to whether the conduct occurred out-
side of work and/or on personal devices or social media plat-
forms. Here, management did not take these steps. It did not
interview Reed. or any of the other employees involved in the
text chain. Nor did management request or review any of the
other texts in the chain to fully understand the context of the text
at issue. And, as discussed, the information Hamilton gathered
from the complaining employee was limited and vague. See
generally, BS&B Safety Systems, LLC, supra slip op. at 13—14;
Wendt Corp., 369 NLRB No. 135, slip op. 2, fn. 8 (2020).

Upon the General Counsel establishing Reed’s protected
activities were a motivating factor in the employer's decision to
discharge him, the burden shifts to Respondent to establish it
would have taken the same action regardless of his protected
activities. Respondent has failed to meet this burden. As ex-
plained, Respondent’s stated reason is pretext, and all the sur-
rounding facts tend to reinforce that inference of unlawful mo-
tivation. Even if it were not pretext, Respondent’s disparate
treatment of those who engaged in comparable conduct belies its
claim that it would have taken the same action. The only other
individual Respondent discharged was Kalski, and I have found
his situation to be clearly distinguishable.

C. Burnup & Sims Framework & Analysis

Respondent argues in its post-hearing brief it is not liable for
discriminatorily discharging Reed because it had an “honest
belief” that he had engaged in misconduct by sending the text.
Where the conduct for which an employee is discharged is inter-
twined with the employee's otherwise protected activity, the
employer's motivation is not at issue, and the proper analytical
framework is that found in NLRB v. Burnup & Sims, Inc., 379
U.S. 21 (1964). Under this framework, an employer may law-
fully discharge an employee for engaging in misconduct in the
course of his otherwise protected activity, but only if it had a
good-faith and correct belief that such misconduct occurred. Id.
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at 23-24. See also Aqua-Aston Hospitality, LLC, 365 NLRB 592
(2017).2

Under the Burnup & Sims framework, the initial burden is on
the General Counsel to establish that the employee was discip-
lined or discharged for conduct occurring during the course of
protected activity. Burnup & Sims, supra at 23. The burden then
shifts to the employer to show that it held an honest, good-faith
belief that the employee engaged in serious misconduct. Id. The
test for “serious misconduct” is whether the employee's activity
is such that, under the circumstances existing, it may reasonably
tend to coerce or intimidate coworkers. Nexstar Broadcasting,
Inc.,370 NLRB No. 68, slip op. at 1 fn. 1 (2021). See also Fresh
& Easy Neighborhood Market, Inc., 361 NLRB 151, 156 (2014)
(employee's Sec. 7 activity does not lose protection merely be-
cause it makes fellow employee uncomfortable); Consolidated
Diesel Co., 332 NLRB 1019, 1020 (2000) (“[1]egitimate mana-
gerial concerns to prevent harassment do not justify . . . discip-
line on the basis of the subjective reactions of others to [employ-
ees'] protected activity™).

Once the employer establishes that it held an honest belief in
the employee's serious misconduct, the burden shifts to the Gen-
eral Counsel to affirmatively show that the misconduct did not in
fact occur. See Akal Security, Inc., 354 NLRB 122, 124-125
(2009), reaffd. 355 NLRB 584 (2010); see also Taylor Motors,
365 NLRB No. 21 (2017). Thus, an employer who discharges an
employee for misconduct within the course of protected activity
will be found to have violated the Act where the evidence dis-
closes that it did not honestly believe the serious misconduct
occurred, or even if it did so believe, it was mistaken. Aqua-
Aston, supra.

As previously stated, I conclude Reed was engaged in protec-
ted activity when he sent his Daffy Duck text trying to encourage
solidarity and to discourage unit employees from crossing the
picket line and weakening the Union’s bargaining position. Re-
spondent contends it had an honest, good-faith belief that Reed
engaged in serious misconduct by sending the text because he
“targeted and humiliated an African American employee . . . by
using derogatory and offensive slurs . . . that directly placed the
employee in a state of fear and anxiety about their own physical
safety.” I have already rejected this claim as unsubstantiated
pretext. Moreover, a review of the entire text chain—which
Respondent chose not to consider as part of its investigation—
shows that while Reed was concerned about “betrayal” by those
who might cross the picket line, he attempted to maintain unity
and civility, as opposed to division and hostility, in his texts to
his fellow employees. For example, when the employees began
bickering over whether to go forward with picketing after Re-
spondent issued its April 26 letter, Reed stepped in and told the
group, “No [sense] in going at each other fellas. We’ll see what
the numbers look like in the morning.” Later, after he was dis-
charged and certain of the group wanted to root out the employee
who reported the text to management, Reed again stepped in and
told the group that it did not matter who showed management the
text and to stay focused on their goal. Respondent's failure to
fully investigate shows it was more interested in discharging

22 The Burnup & Sims standard survives the Board's decision in Gen-
eral Motors. See General Motors LLC, supra slip op. at 16 fn. 27.

Reed than in getting to the bottom of whether or not he engaged
in serious misconduct. See Manor Care Health Services—
Easton, 356 NLRB 202, 204 (2010), enfd., 661 F.3d 1139 (D.C.
Cir. 2011); Medic One, Inc., 331 NLRB at 475 (same). Overall,
based on the circumstances, I conclude Respondent did not hon-
estly believe that serious misconduct occurred, and even if it did,
it was mistaken.

As a result, regardless of what theory is applied, I find the
General Counsel has established that Respondent discriminator-
ily discharged Reed because of his protected activities, in viola-
tion of Section 8(a)(3) and (1).

III. DISCHARGE OF HAASHIIM

A. Allegation

The General Counsel also alleges that on May 5, 2021, Re-
spondent discharged Quammar Haashiim because he assisted the
Union and engaged in concerted activities, and to discourage
employees from engaging in those activities, in violation of Sec-
tion 8(a)(3) and (1) of the Act. Respondent denies this allegation
and argues that Haashiim was terminated because he abandoned
his employment.

B. Analytical Framework & Analysis

In applying the Wright Line framework, I find the General
Counsel has met her burden regarding Haashiim’s discharge.
Haashiim engaged in protected activity beginning on April 26
when he picketed with other unit employees outside Respond-
ent’s front gates to protest the company’s economic proposals.
Respondent was aware of this activity because he was observed
by members of management as they entered and exited the front
gates. Additionally, Respondent received the Union’s letter
identifying Haashiim as one of the employees participating in
the strike. Animus is established based on the timing of
Haashiim’s discharge a little over a week after Respondent
learned he was on the picket line. Respondent contends
Haashiim voluntarily terminated his employment when he failed
to return to work in September 2020, but its internal schedules
and rosters, including its response to the Michigan Unemploy-
ment Insurance Agency, demonstrate it continued to consider
Haashiim to be an employee through April 2021, and, from all
accounts, that remained true up until Respondent learned he was
picketing in support of the strike. Based on this evidence, I con-
clude Respondent’s stated reason for discharge is pretext.

Respondent’s May 5 letter to Haashiim further establishes
pretext and a causal link between his protected activity and his
discharge. The letter states Haashiim was being “permanently
replaced” based on the April 26 letter Respondent sent threaten-
ing to replace those strikers that did not cease their protected
activity and return to work the following day. If Respondent
considered Haashiim to have voluntarily abandoned his em-
ployment after he failed to return from his leave of absence 7
months earlier—which it allegedly first discovered by his parti-
cipation in the picket line—there is no reason for it to send this
letter permanently replacing him. Nor is there any reason for it
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to list on his termination checklist that his separation was invol-
untary.

Overall, I conclude the General Counsel has established Re-
spondent’s discriminatory motivation, and that if Haashiim had
not engaged in the protected picketing in support of the strike, it
would not have discharged him. As a result, I find Haashiim was
discharged in violation of Section 8(a)(3) and (1).

CONCLUSIONS OF LAW

1. Respondent is an employer engaged in commerce within
the meaning of Section 2(2), (6), and (7) of the Act.

2. Respondent violated Section 8(a)(1) of the Act when it
threatened to discipline or discharge employees for filing or pur-
suing grievances.

3. Respondent violated Section 8(a)(3) and (1) of the Act
when it discharged Shinar Reed and Quammar Haashiim.

REMEDY

As a remedy for these unfair labor practices, Respondent is
ordered to cease and desist from its unlawful conduct and to take
certain affirmative action. Respondent will be required to rein-
state Shinar Reed and Quammar Haashiim to their former posi-
tions or, if that position no longer exists, to a substantially equi-
valent position, without prejudice to their seniority or any other
rights or privileges previously enjoyed, assuming they are med-
ically able and cleared to do so. Respondent shall make each
individual whole for any loss of earnings and other benefits
suffered as a result of its unlawful termination starting from the
date they establish they were medically able to work.?* The
make-whole remedy for each individual shall be computed in
accordance with F. W. Woolworth Co., 90 NLRB 289 (1950),
with interest at the rate prescribed in New Horizons, 283 NLRB
1173 (1987), compounded daily as prescribed in Kentucky River
Medical Center, 356 NLRB 6 (2010). In accordance with King
Soopers, Inc.,364 NLRB 1153 (2016), enfd. in relevant part 859
F.3d 23 (D.C. Cir. 2017). Respondent also will be ordered to
compensate these individuals for their search-for-work and inter-
im employment expenses regardless of whether those expenses
exceed their interim earnings. Search-for-work and interim em-
ployment expenses shall be calculated separately from taxable
net backpay, with interest at the rate prescribed in New Horizons,
supra, compounded daily as prescribed in Kentucky River Med-
ical Center, supra. In accordance with Don Chavas, LLC d/b/a
Tortillas Don Chavas, 361 NLRB 101 (2014), Respondent also
shall be ordered to compensate each of the individuals for the
adverse tax consequences, if any, of receiving a lump sum back-
pay award. In accordance with AdvoServ of New Jersey, Inc.,
363 NLRB 1324 (2016), Respondent will also be ordered to file
with the Regional Director for Region 7, within 21 days of the
date the amount of backpay is fixed either by agreement or Board
order, a report allocating backpay to the appropriate calendar
year for each. The Regional Director will then assume responsib-
ility for transmission of the report to the Social Security Admin-

2 To the extent that the General Counsel requests consequential
damages, I deny the request but note that the issue is currently under
review by the Board. See Thryv, Inc., 371 NLRB No. 37 (2021).

24 If this Order is enforced by a judgment of a United States court of
appeals, the words in each of the notices referenced herein reading “Pos-

istration at the appropriate time and in the appropriate manner.
In accordance with Cascades Containerboard Packing-Niagara,
370 NLRB No. 76 (2021), as modified 371 NLRB No. 25 (2021),
Respondent also will be ordered to file with the Regional Direct-
or, within 21 days of the date the amount of backpay is fixed
either by agreement or Board order, copies of each individual’s
corresponding W-2 forms reflecting the backpay awards. This
section should be read together with the following

ORDER

Respondent, Inland Waters Pollution Control, Inc., its officer-
s, agents, successors, and assigns shall

1. Cease and desist from

(a) Threatening to discipline or discharge employees for filing
or pursuing grievances, regardless of their merit.

(b) Discharging or otherwise discriminating against employ-
ees because they assisted the Union and engaged in concerted
activities and to discourage employees from engaging in these
activities.

(¢) In any like or related manner interfering with, restraining,
or coercing employees in the exercise of the rights guaranteed
them by Section 7 of the Act.

2. Take the following affirmative action necessary to effectu-
ate the policies of the Act.

(a) Offer reinstatement and make whole Shinar Reed and
Quammar Haashiim for their unlawful discharge; make each
whole for reasonable search-for-work and interim employment
expenses, plus interest; compensate each for the adverse tax
consequences, if any, of receiving a lump-sum backpay award,
file with the Regional Director for Region 7, within 21 days of
the date the amount of backpay is fixed, either by agreement or
Board order, a report allocating the backpay award to the appro-
priate calendar year(s); file with the Regional Director for Re-
gion 7 a copy of corresponding W-2 forms for each reflecting the
backpay award; remove from all files any reference to these un-
lawful discharges, and within 3 days thereafter, notify each in
writing that this has been done and that their discharge will not
be used against them in any way.

(b) Compensate Reed and Haashiim for any adverse income
tax consequences of receiving a lump-sum backpay award, and
file with the Regional Director for Region 7, within 21 days, a
report allocating the backpay award to the appropriate calendar
years for each employee.

(c) Within 14 days after service by the Region, post at Re-
spondent’s Detroit facility the attached notice marked “Ap-
pendix B.”?* If the locations involved in these proceedings are
open and staffed by a substantial complement of employees, the
notices must be posted within 14 days after service by the Region.
If the locations involved in these proceedings are closed due to
the COVID-19 pandemic, the notices must be posted within 14
days after the location reopens and a substantial complement of
employees have returned to work, and the notices may not be
posted until a substantial complement of employees have returned

ted by Order of the National Labor Relations Board” shall read “Posted
Pursuant to a Judgment of the United States Court of Appeals Enforcing
an Order of the National Labor Relations Board.”
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to work. Any delay in the physical posting of paper notices also
applies to the electronic distribution of the notice if Respondent
customarily communicates with its employees by electronic
means. Copies of the notice, on forms provided by the Regional
Director for Region 7, after being signed by Respondent’s author-
ized representative, shall be posted by Respondent, and main-
tained for 60 consecutive days in conspicuous places including all
places where notices to employees/members are customarily
posted. In addition to physical posting of paper notices, the no-
tices shall be distributed electronically, such as by email, posting
on an intranet or an internet site, and/or other electronic means, if
Respondent customarily communicates with its employees/mem-
bers by such means. Reasonable steps shall be taken by Respond-
ent to ensure that the notices are not altered, defaced, or covered
by any other material. In the event that, during the pendency of
these proceedings, Respondent has gone out of business or closed
the facility involved in these proceedings, Respondent shall du-
plicate and mail, at its own expense, a copy of the notice to all
current and former members of the Union and current and former
employees employed by Respondent at any time since December
3, 2020.

(d) Within 21 days after service by the Region, file with the
Regional Director for Region 7 a sworn certification of a re-
sponsible official on a form provided by the Region attesting to
the steps that Respondent has taken to comply.

Dated, Washington, D.C., June 24, 2022

APPENDIX A

E
’&e@?’-

19 People

| beez at work
tomorrow Thom. |
beez a good boy
for the company.
Dem fools out front
is crazy. Youz
treats me right

@ boss.

AT,
o ® -

(To be printed and posted on official Board notice form)

APPENDIX B

NoTICE To EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we violated
Federal labor law and has ordered us to post and obey this notice.

THE NATIONAL LABOR RELATIONS ACT GIVES YOU
THE RIGHT TO:

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on your
behalf

Act together with other employees for your benefit and
protection

Choose not to engage in any of these protected
activities.

WE WILL NOT interfere with, restrain, or coerce you in the ex-
ercise of the above rights.

WE WILL NOT threaten to discipline or discharge you for filing
or pursuing grievances, regardless of their merit.

WE WILL NOT discharge or otherwise discriminate against you
because you assisted the Union and engaged in concerted activit-
ies, or to discourage you from engaging in these activities.

WE WILL NOT in any like or related manner interfere with your
rights under Section 7 of the National Labor Relations Act.

WE WILL offer Shinar Reed and Quammar Haashiim full rein-
statement to their former jobs or, if that job no longer exists, to a
substantially equivalent position, without prejudice to their seni-
ority or any other rights or privileges previously enjoyed, assum-
ing they are medically able and cleared to do so; WE WILL make
each whole for any loss of earnings and other benefits suffered
as a result of our unlawful termination, starting from the date
they establish they were medically able to work; WE WILL make
each whole for reasonable search-for-work and interim employ-
ment expenses, plus interest. Compensate each for the adverse
tax consequences, if any, of receiving a lump-sum backpay
award; WE WILL file with the Regional Director for Region 7,
within 21 days of the date the amount of backpay is fixed, either
by agreement or Board order, a report allocating the backpay
award to the appropriate calendar year(s); WE WILL file with the
Regional Director for Region 7 a copy of corresponding W-2
forms for each reflecting the backpay award; and WE WILL re-
move from our files any reference to these unlawful discharges,
and WE WILL, within 3 days thereafter, notify each in writing that
this has been done and that their discharge will not be used
against them in any way.

WE WILL compensate these employees for any adverse income
tax consequences of receiving a lump-sum backpay award, and
WE WILL file with the Regional Director for Region 7, within 21
days, a report allocating the backpay award to the appropriate
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calendar years for each employee.
INLAND WATERS POLLUTION CONTROL

The Administrative Law Judge’s decision can be found at
www.nlrb.gov/case/07-CA-277239 or by using the QR code
below. Alternatively, you can obtain a copy of the decision from
the Executive Secretary, National Labor Relations Board, 1015
Half Street, S.E., Washington, D.C. 20570, or by calling (202)
273-1940.



http://www.nlrb.gov/case/07-CA-277239
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