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Decision

GEOFFREY CARTER, Administrative Law Judge.  The General Counsel asserts in this case 
that, in 2021, 2022, and 2023, Endurance Environmental Solutions, LLC (Respondent) violated 
the National Labor Relations Act (the Act) by, in response to a union organizing campaign and 
employees’ subsequent decision to unionize: making statements and engaging in conduct that 
had a reasonable tendency to coerce employees in the exercise of their Section 7 rights; changing
employees’ working conditions, including imposing working conditions that were more onerous; 
disciplining and/or discharging four employees; and failing and refusing to provide information 
requested by Teamsters, Chauffers, Warehousemen and Helpers Local 631, affiliated with 
International Brotherhood of Teamsters (Union).  As explained below, I have found that 
Respondent violated the Act, generally as alleged in the complaint.

                                                          
1 On April 3, 2026, counsel for Respondent withdrew from representing Respondent in this case.  

(See GC Exh. 3.)  Thereafter, no new counsel or representative appeared on Respondent’s behalf.
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STATEMENT OF THE CASE

The trial in this case was held in person on April 21–22, 2026, in Las Vegas, Nevada, and
by videoconference on April 28, 2026.2  The Union filed the unfair labor practice charges in this 
case on the following dates:5

  
Case Filing Date Amendment Date(s)
28–CA–278714 June 15, 2021 July 2, 2021
28–CA–280321 July 21, 2021 August 16, 2021
28–CA–281260 August 6, 2021
28–CA–287992 December 21, 2021
28–CA–290744 February 15, 2022
28–CA–293123 March 28, 2022
28–CA–297914 June 16, 2022
28–CA–299431 July 12, 2022
28–CA–310820 January 13, 2023
28–CA–312288 February 10, 2023
28–CA–315761 March 30, 2023
28–CA–317299 May 3, 2023

In an “amended second consolidated complaint and notice of hearing” issued on April 13,
2026 (hereafter referred to as the complaint), and subsequently modified by the General 
Counsel,3 the General Counsel alleged that Respondent violated Section 8(a)(1) of the Act by:10

(a) On about May 4, 2021: interrogating employees about their union activities and support; 
and, by asking its employees how their union meeting went, creating an impression 
among its employees that their union activities were under surveillance by Respondent;

15
(b) On about May 22, 2021, via text messages: informing its employees that Respondent 

knew about an upcoming union meeting, and thereby creating an impression among its 
employees that their union activities were under surveillance by Respondent; 
interrogating its employees by asking whether shop employees were involved in the 
union campaign; and by soliciting employee grievances during an ongoing organizing 20
campaign, promising its employees increased benefits and improved terms and conditions
of employment if they revealed why they were dissatisfied with Respondent; and

                                                          
2  No objection was raised to conducting part of the trial by videoconference.
3  In or about April 2026, the Union withdrew the unfair labor practice charges in Cases 

28–CA–285644, 28–CA–301659, 28–CA–306380, and 28–CA–322660.  Based on that development, the 
General Counsel withdrew pars. 5(d), 7(i)–(n) of the complaint.  (See GC Posttrial Br. at 2; see also GC 
Exh. 2 (an “amended third consolidated complaint and notice of hearing” that the General Counsel did not
issue, but entered as an exhibit to reflect which complaint allegations remained after the Union withdrew 
the unfair labor practice charges in the four Cases listed in this footnote).)  In addition, in its posttrial 
brief, the General Counsel withdrew pars. 7(d)(1)–(3) and 7(h) of the complaint.  (GC Posttrial Br. at 2.)
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(c) On about June 10, 2021: falsely impersonating officials of the United States government 
by informing its employees they were agents of the Board; interrogating its employees 
about their union sympathies and support; and by soliciting employee grievances during 
an ongoing organizing campaign, promising its employees increased benefits and 
improved terms and conditions of employment by directing them to go directly to 5
Respondent with any concerns.

The General Counsel also alleges that Respondent violated Section 8(a)(3) and (1) of the 
Act by taking the following actions because employees joined and assisted the union and 
engaged in concerted activities, and to discourage employees from engaging in those activities:10

(a) On about May 7, 2021, instituting new shift schedules for its night driver employees;

(b) On about May 11, 2021, instituting new procedures for its driver employees to check 
vehicle keys in and out; and instituting new shift schedules for its night driver employees;15

(c) On about May 19, 2021, verbally disciplining employee Luis Garibay, Sr.;

(d) On about June 1, 2021, disciplining employee Garibay, Sr.; and imposing more onerous 
working conditions on its employees, including Garibay, Sr., by imposing longer 20
workdays;

(e) On about July 20, 2021: disciplining employee Garibay, Sr.; and suspending Garibay, Sr.;

(f) On about July 28, 2021, suspending employee Garibay, Sr.;25

(g) On about August 5, imposing changes to working conditions of its employees regarding 
work hours, shifts, work schedules, and key procedures;

(h) On about December 13, 2021, suspending employee Garibay, Sr.;30

(i) On about December 14, 2021, discharging employee Garibay, Sr.;

(j) On about February 8, 2022, disciplining employee Martin Tapia;
35

(k) On about May 27, 2022, disciplining employee Luis Garibay, Jr.;

(l) On about June 17, 2022, discharging employee Yaniel Cervantes;

(m)On about December 8, 2022, disciplining employee Garibay, Jr.;40

(n) On about March 14, 2023, disciplining employee Garibay, Jr.; and

(o) On about April 18, 2023, discharging employee Garibay, Jr.
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Finally, the General Counsel alleges that Respondent violated Section 8(a)(5) and (1) of 
the Act by, since about December 27, 2022, failing and refusing to furnish the Union with 
information that the Union requested about employees’ paid sick balances and sick time.

5
Respondent did not file an answer in response to the complaint that issued on April 13, 

2026.  Respondent did, however, file answers in response to the following earlier complaints: 
consolidated complaint issued on May 20, 2022 (answer filed on June 2, 2022); and second 
consolidated complaint issued on May 1, 2025 (answer filed on May 15, 2025).4  I have 
considered Respondent’s earlier answers in my analysis but note that the answers carry limited 10
weight in circumstances where there is contrary evidence since Respondent did not present 
evidence during the trial or file a posttrial brief to argue any factual or legal positions.

PROCEDURAL ISSUES
15

As previously mentioned, Respondent was represented by counsel for most of the 
litigation of this case.  Respondent’s counsel withdrew, however, on April 3, 2026.  (See GC 
Exh. 3.)  Thereafter, no new counsel appeared on Respondent’s behalf.  

On about April 13, 2026, the General Counsel attempted to serve a subpoena on 20
Respondent at an apparent corporate address in Rosemont, Illinois.  That subpoena went 
undelivered because Respondent was no longer at the specified address.  (GC Exhs. 4–5, 6 (pp. 
1–2), 7–8.)

Also on about April 13, 2026, the General Counsel served a subpoena on Respondent’s 25
registered agent in Springfield, Illinois.  In a letter dated April 17, 2026, the agent acknowledged 
receipt of the subpoena and stated that it did not have any responsive documents since it was 
merely Respondent’s registered agent and was not the custodian of Respondent’s records.  When 
the General Counsel (on about April 17, 2026) served another subpoena on Respondent in care 
of the agent, the agent refused delivery of the subpoena.  (GC Exh. 6 (pp. 3–5), 9–13; see also 30
GC Exh. 4 (noting the address of Respondent’s agent); GC Exh. 11 (noting that the agent 
indicated that it did not have an active contact for Respondent and had filed a “resignation of 
agent” with the Illinois Secretary of State).)  Ultimately, neither Respondent nor its registered 
agent produced documents in response to the General Counsel’s subpoenas.  The General 
Counsel thus proceeded to trial with the evidence that it had at its disposal and without any 35
documents obtained from Respondent pursuant to subpoena.

During trial and in its posttrial brief, the General Counsel asked that I impose sanctions 
on Respondent for subpoena noncompliance in the form of adverse inferences and/or striking 
                                                          

4  The May 20, 2022 consolidated complaint covered the following Cases: 28–CA–278714, 
28–CA–280321, 28–CA–281260, 28–CA–282371, 28–CA–283069, and 28–CA–287992.  The May 1, 
2025 second consolidated complaint, meanwhile, covered the following Cases: 28–CA–278714, 
28–CA–280321, 28–CA–281260, 28–CA–282371, 28–CA–283069, 28–CA–285644, 28–CA–287992, 
28–CA–290744, 28–CA–293123, 28–CA–297914, 28–CA–299431, 28–CA–301659, 28–CA–306380, 
28–CA–310820, 28–CA–312288, 28–CA–315761, 28–CA–317299, 28–CA–317602, 28–CA–322660, 
and 28–CA–327045. 
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portions of Respondent’s answer.  (See Tr. 275–277; GC Posttrial Br. at 23–26.)  Such sanctions 
are permissible insofar as the Board has approved, as an exercise of discretion, administrative 
law judges imposing “a variety of sanctions to deal with subpoena noncompliance” including 
drawing adverse inferences against the noncomplying party, and striking portions of the 
respondent’s answer.  McAllister Towing & Transportation Co., 341 NLRB 394, 396–397 (2004) 5
(citing Equipment Trucking Co., 336 NLRB 277 fn. 1 (2001) as an example of a case where a 
judge did not abuse discretion by striking portions of the respondent’s answer based on 
allegations that the respondent assisted its agents with evading subpoena), enfd. 156 Fed.Appx. 
386 (2d Cir. 2005); see also Metro-West Ambulance Service, Inc., 360 NLRB 1029, 1030 & fn. 
13 (2014) (explaining that when an adverse inference is warranted, the Board will infer that 10
subpoenaed documents, had they been produced, would be adverse to the position of the party 
that improperly withheld the documents, and drawing an adverse inference due to the employer’s
failure to produce accident reports that would have shown how the employer treated employees 
who were similarly situated to the alleged discriminatee).

15
Ultimately, I find that there is little need to draw adverse inferences or strike portions of 

Respondent’s answer in this case since Respondent did not appear at trial to question witnesses 
or present a defense.  That left the General Counsel to present its witnesses and evidence without
cross examination or other response.  On a limited basis, however, I will draw appropriate 
inferences in the General Counsel’s favor when it is clear that subpoenaed documents would 20
have aided the General Counsel in presenting its case.  (See, e.g., Findings of Fact, Sec. II(C) 
(finding that a witness might have been able to testify with more accuracy about when and how 
his schedule changed had Respondent produced copies of employee schedules pursuant to the 
General Counsel’s subpoena).)

25
On the entire record,5 including my observation of the demeanor of the witnesses, and after

considering the brief filed by the General Counsel, I make the following

FINDINGS OF FACT
30

I. JURISDICTION

Respondent, a limited liability company with an office and place of business in Las 
Vegas, Nevada, has been engaged in the business of waste hauling.  During the 12–month period
ending June 15, 2021, Respondent purchased and purchased and received goods at its Las Vegas 35
facility that were valued in excess of $50000 and came directly from points outside the State of 
Nevada.  Respondent admitted, and I find, that Respondent is an employer engaged in commerce
within the meaning of Section 2(2), (6), and (7) of the Act.  Respondent also admitted, and I find,
that the Union has been a labor organization within the meaning of Section 2(5) of the Act.  (See 
GC Exh. 1(aaa) (pars. 2–3) (Respondent’s May 15, 2025 answer to the second consolidated 40
complaint).)

                                                          
5  The transcript and exhibits in this case generally are accurate, but I hereby make the following 

corrections to the record: p. 20, l. 11: “desperate” should be “disparate”; p. 212, l. 1: “Garvey” should be 
“Garibay”; p. 240, l. 6: “right up” should be “writeup”; and p. 243, l. 18: “2003” should be “2023.”
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II.  ALLEGED UNFAIR LABOR PRACTICES

A. Background
5

To operate its waste hauling business in Las Vegas starting in about early 2021, 
Respondent maintained a facility at the Apex landfill.  From that location, Respondent relied on 
truck drivers to pick up loads of trash or recycling from three locations, and then return to the 
landfill to empty the loads in their trailers.  The three locations for trash and recycling were: 
Cheyenne (trash); Gowan (recycling); and Henderson (trash).  Respondent also employed 10
mechanics to repair trucks and trailers as needed.  (Tr. 25–26, 40–41, 43, 82, 84, 88–89, 142, 
144, 146–147, 169, 203, 206; see also Tr. 41–43, 55, 92, 141, 158, 169–170, 265–266 
(explaining that in about early 2021, Respondent replaced KRD Trucking in handling a waste 
hauling contract with Republic Services; Respondent generally retained KRD’s equipment and 
employees after the transition).)15

At the start of their shift each day, drivers needed to conduct a 15–30 minute pre-trip 
inspection on their assigned truck and trailer to generally ensure that the vehicles could be 
operated safely, including the tires, lights, signals, reflectors, oil, and coolant.  After completing 
that step and the corresponding inspection paperwork, operations supervisor Robert Spurling (or 20
another employee serving as dispatcher) directed the driver by radio to go to one of the three 
pickup locations.  Once the driver completed the pickup and emptied the trailer at the landfill, the
dispatcher advised the driver by radio where to go to pick up their next load.  Respondent paid 
drivers based on the loads that they handled, paying the following rates depending on the pickup 
location: Cheyenne ($35–45); Gowan ($40–50); and Henderson ($50–56).  Drivers generally 25
could complete 6–9 loads in a 12–14 hour shift, depending on traffic, the locations they were 
dispatched to, and other factors.  (Tr. 57–59, 82–86, 99–100, 143–146, 170–173, 204–206, 
268–270; see also Tr. 60–61, 213–214 (noting that the location at Apex landfill where drivers 
emptied their trailers was called the “tipper”), 85, 98–99, 273–274 (drivers working the night 
shift could usually complete more loads per shift because traffic was lighter and there were not 30
as many trucks lined up at the pickup locations).)

B. Spring 2021 – Union Organizing Campaign Begins

In about March or April 2021, employee Luis Garibay, Sr. contacted union organizer and 35
business agent Francisco Miranda to indicate that Respondent’s drivers were interested in 
unionizing.  Thereafter, several employees discussed whether they should unionize to address 
workplace concerns, including pay, scheduling, poor equipment, and health insurance.  
Employees discussed these issues in person and by phone before and after their shifts, and also 
during their workdays when (for example) waiting in line at a pickup location or at the landfill 40
tipper.  Employees Luis Garibay, Sr., Luis Garibay, Jr., and Andres Garibay took the lead on 
distributing union authorization cards for employees to sign.  Employee G.G. was also active in 
the union organizing effort.  (Tr. 62–65, 90–92, 109, 148–149, 175–177, 191–193, 207–209, 
214–215.)

45
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By early May 2021, Respondent was aware that employees were seeking to unionize, 
having been advised of that by various drivers and at some point, by the Union.  (Tr. 27–28, 
34–35, 110, 177, 266; see also Tr. 24, 27–28, 35 (noting that regional manager Nick Diaz began 
working for Respondent in May 2021 and was aware on his first day that employees were 
seeking to unionize).)6  That prompted the following remarks to employees by managers in about5
May and/or June 2021:

- Diaz told employee Yaniel Cervantes that Respondent knew which employees were 
promoting the Union;

10
- Diaz told Andres Garibay that the Union did not matter because they (managers) 

would still run things the way that they wanted.  Andres Garibay responded that 
managers would have to go through the Union if managers wanted to change things; 
and

15
- Operations supervisor Spurling asked employee Martin Tapia why employees wanted

the Union since that would be bad for business.

(Tr. 65–66, 150–151, 177–178.)7

20
C. May 11, 2021 – Respondent Implements New Procedures for Drivers

On May 11, Respondent instituted new procedures for drivers to check in/out the keys for
company vehicles, and also implemented new shift schedules for night drivers.  (GC Exh. 1(aaa) 
(par. 6(b)); see also GC Exh. 1(yy) (par. 6(b).)  For example, Respondent changed the start time 25
of Luis Garibay, Sr.’s shift from 9:30 p.m. to 11:30 p.m.  Further, under the new procedure for 
keys, Respondent stopped keeping the keys in drivers’ assigned trucks and began keeping them 
in the office.  Thus, instead of being able to go directly to their assigned truck and head out on 
the road immediately after completing the pre-trip inspections and receiving their assignment, 
drivers had to go to the office to pick up their truck keys, which Respondent would not provide 30
until the exact time that the drivers’ shifts began.  (Tr. 82, 95–96, 100–102, 271–272.) 

                                                          
6  I do not credit operations manager Chase Tippit’s testimony that he did not know about the union 

organizing campaign until learning from the human resources that the Union filed an election petition on 
June 2, 2021, and that he did not talk to employees about the organizing campaign or know which 
employees were involved.  (Tr. 45–46, 51; GC Exh 21 (election petition)).  Tippit’s testimony on these 
points is contradicted by other evidence, including evidence that Tippit sent text messages to employee 
Luis Garibay, Sr. to ask about a meeting that employees had in May 2021 to discuss unionizing.  (See GC
Exh. 15.)

7  Diaz and Spurling were not asked about these remarks and thus did not specifically deny making 
them.  To the extent that Spurling testified that managers “kept it neutral” when employees spoke about 
the union (see Tr. 266–267), I do not credit that testimony since it is contrary to the weight of other 
evidence.  There is no dispute that Respondent opposed the union organizing campaign and, consistent 
with that starting point, multiple employees testified that managers made remarks or sent text messages 
that indicated they opposed efforts to unionize (or, at a minimum, were following Respondent’s lead in 
that regard).
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Subsequently, on May 24, Respondent again changed the start time of drivers’ shifts.  
With this additional change, Luis Garibay, Sr.’s shift began at 2:15 a.m. (instead of 11:30 p.m.).  
Due to the new start time for his shift, Luis Garibay, Sr. found that he was only able to complete 
six loads per shift (instead of eight or nine loads) because of the additional traffic that he 
encountered on the roads, pickup locations, and landfill in the daytime.8  Respondent also (on 5
May 24) changed the shift start times of drivers Yaniel Cervantes,9 Luis Garibay, Jr., and Andres
Garibay, and changed the work days for Cervantes.  As a result of the changes, both Garibay, Jr. 
and Andres Garibay encountered increased difficulty with completing loads.10  Further, 
Respondent stopped assigning Andres Garibay and one other driver to a specific truck 
(notwithstanding Andres Garibay’s seniority), which required them to call Respondent each day 10
before work to make sure that a truck would be available or alternatively report to the office and 
wait until a truck arrived.  (GC Exh. 17 (noting, on page one, that the new schedule took effect 
on May 24); Tr. 59–60, 66–67, 96–100, 155–159, 211–213; see also Tr. 156 (explaining that if a 
driver had to wait for a truck, Respondent paid them $10 for the first hour and then $20 for the 
next 3 hours; Respondent sent the driver home if no trucks were available after 4 hours of 15
waiting time).)

D. May 19, 2021 – Respondent Disciplines Luis Garibay, Sr.

On about May 19, 2021, Respondent verbally disciplined Luis Garibay, Sr.  (GC Exh. 20
1(aaa) (par. 6(c)); see also GC Exh. 1(yy) (par. 6(b).)  On that day, Garibay, Sr. was nearing the 
end of his shift and had already completed six loads.  By radio at around 1:30 p.m., Garibay, Sr. 
notified the dispatcher that he was going back to Cheyenne for one more load.  The dispatcher, 
however, told Garibay, Sr. to go to Henderson instead of Cheyenne.  Garibay, Sr. then 
telephoned supervisor Spurling and asked if he could simply turn around instead of going to 25
Henderson since he did not have time to drive that far (Henderson was the farthest pickup 
location from the landfill and, depending on traffic at that time of day, could take 2.5 hours or 
more to complete).  Spurling agreed.  (Tr. 105–108.)

                                                          
8  In describing the additional traffic, Luis Garibay, Sr. was testifying about conditions after an 

additional schedule change made his shift begin at 3:15 a.m.  (See Tr. 97–98.)  I find, however, that 
Garibay, Sr.’s testimony about traffic conditions also applies to what he encountered when his shift began
at 2:15 a.m.

9  Cervantes testified that Respondent changed the start time of his shift after the election (see Tr. 66),
but I have given more weight to GC Exh. 17, which shows that Respondent scheduled Cervantes to begin 
his shift at 2:45 a.m. each day, instead of 6 a.m.  (See GC Exh. 17; Tr. 59–60, 66–67.)

10  While I credit Andres Garibay’s testimony that Respondent changed his schedule, the evidentiary 
record does not establish precisely how Andres Garibay’s shift changed when Respondent implemented 
the May 24 schedule or other schedule changes.  Andres Garibay testified that in early 2021, his shift ran 
from 4 p.m. to 2 a.m., which is the same time shown for his shift on the May 24 schedule.  (Compare Tr. 
142 with GC Exh. 17; see also Tr. 156 (Andres Garibay testimony that after schedules changed, he was 
working from 4 p.m. to 2 a.m.).)  Due to Respondent’s noncompliance with the General Counsel’s 
subpoena, however, I do not fault or penalize Andres Garibay for the lack of clarity about how his shift 
changed.  Had Respondent produced copies of its schedules in response to subpoena, the General Counsel
could have entered the schedules into evidence and/or used them to refresh Andres Garibay’s memory 
about how and when his schedule changed.
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When Garibay, Sr. arrived at the landfill to conclude his shift, he was told that regional 
manager Diaz wanted to talk to him.  Diaz said he was giving Garibay, Sr. a writeup for refusing 
the dispatch assignment to Henderson.  Garibay, Sr. replied that he called Spurling about that 
issue, but Spurling denied discussing the issue with Garibay, Sr.  Garibay, Sr. then pointed out 
that a trip to Henderson would have put him over 12 hours for his shift.  Diaz responded by 5
throwing his hands in the air, saying that this was not a two-way conversation, and ignoring what
Garibay, Sr. was saying.  (Tr. 106–107.)

E. May 22, 2021 – Respondent’s Communications with Employees After a Union Meeting
10

On about May 21, about 25 employees gathered in Craig Park for a meeting with union 
representatives.  (Tr. 63, 93, 208.)  The next day, on about May 22, supervisor Spurling and 
driver Luis Garibay, Jr. had the following conversation in the office:11

Spurling: How did the meeting go?15

Garibay, Jr.: I don’t know what you’re talking about

Spurling: You know what I’m talking about?
20

Garibay, Jr.: I don’t know

Spurling: You know what I’m talking about, the union meeting

Garibay, Jr.: [Asked operations manager Tippit for his assignment and then left the 25
office.]

(Tr. 209–210.)    

Also on May 22, operations manager Tippit exchanged the following text messages with 30
Luis Garibay, Sr. about the union meeting in Craig Park:

Tippit: Hey there’s a party at Craig park and I wasn’t invited

You know I’m just giving you a hard time [smiley face emoji]  Do what 35
you think is best for you and your family

Garibay, Sr.: Ok one question how many drivers are we???? [laughing while crying 
emoji]

40
Tippit: I was told 50 but my guess would be 20 maybe 25 will show up

                                                          
11 Garibay, Jr. did not identify the date on which this discussion with Spurling occurred.  Accordingly,

I have inferred that the discussion occurred the day after the May 21 union meeting in Craig Park (there 
may have been other union meetings at Craig Park but the evidentiary record does not establish the dates 
of those meetings).
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You need about 45 interested.  31 to get it passed

Can I ask a question?

Garibay, Sr.: Yes5

Tippit: So with all the pay increases, i’m guessing it’s not a pay issue.  So what’s 
the real problem

The new guy?????10

Nick?

Is the shop involved because it should be you get more votes
15

And if it’s OK this is just between me and you

Garibay, Sr.: I am just taking your advice [o]n going union remember you told me 
things are going to bad the next couple of months and that’s what it looks 
like in general20

Tippit: That’s true  But I never said that

I just care about all of you guys and you know I can’t protect you guys 
anymore.  I’m not sure if the union can but something needs to be done25

. . .

Just so you know, I have to be against the union.  I still have a job to do
30

(GC Exh. 15; Tr. 92–94.)12

F. May 31, 2021 – Respondent Disciplines Luis Garibay, Sr.

Before the union organizing campaign, there was no clock-in machine for employees.  35
Instead, employees recorded their start time on their pre-trip inspection report and/or by verbally 
telling a manager that they had arrived.  Respondent never disciplined driver Luis Garibay, Sr., 
in that timeframe based on when he arrived for his shift, and Garibay, Sr. did not know of any 
other employees who had received discipline for such an alleged infraction.  (Tr. 104, 145; see 
also Tr. 145–146 (driver Andres Garibay was never written up for arriving late).)40

                                                          
12  Tippit testified that he did not remember sending this text message and generally denied talking to 

employees about unionizing.  (Tr. 46, 48–49.)  I give little weight to that testimony.  Tippit did not 
specifically deny sending the text message.  He also admitted that the text message includes accurate 
information about his managerial roles with KRD and Respondent, and that he exchanged text messages 
with Garibay, Sr. and other employees.  (Tr. 46–47, 49–50.)  That evidence, coupled with Garibay Sr.’s 
testimony, establishes the authenticity and reliability of the text message.
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On May 31, 2021, Respondent (through operations supervisor Spurling) issued a first 
written warning to Luis Garibay, Sr., indicating that Garibay, Sr. arrived 45 minutes late for 
work.  (GC Exh. 18 (stating that Garibay, Sr. was “scheduled to be in at 2:15 a.m.” but “showed 
up at 3 a.m.”); Tr. 102–103; see also GC Exh. 17 (schedule indicating that Garibay, Sr.’s shift 5
began at 2:15 a.m.).)13

In about the same time period, Spurling started requiring drivers to work a minimum of 
12 hours or complete a minimum of six loads.  Notwithstanding that requirement, in about May 
or June, Garibay, Sr. told Spurling that he had worked 12 hours, only to have Spurling respond 10
that Garibay, Sr. needed to work a 14–hour shift.  Garibay, Sr. had never before been told of 
such a requirement.  (Tr. 105, 111.)

G. June 2, 2021 – Union Files Representation Petition
15

On June 2, 2021, the Union filed a petition with the Board to represent Respondent’s 
employees in the following bargaining unit:

Included: All full-time and part-time truck drivers at the Las Vegas facility identified
20

Excluded: All other employees, office clerical employees, guards, and supervisors as 
defined in the Act

(GC Exh. 21; Tr. 193–194.)
25

H. June 10, 2021 – Meeting With Labor Consultants

In response to the union organizing campaign, Respondent hired labor consultants to 
speak with employees in individual and group meetings.  In a meeting in the office with Luis 
Garibay, Jr., regional manager Diaz introduced the (two) consultants as follows:30

Diaz: They’re advisors with the Union or the National Labor Board

Garibay, Jr.: The National Labor Board?
35

Diaz: They’re here to talk to you, give you some information, talk to you about 
the laws, your rights and stuff with the upcoming meeting that’s coming 
up on the 14th . . . the vote that’s coming up

(GC Exh. 14, pt. 1 (0:08–0:32); Tr. 28–31, 215–219; see also GC Exh. 25 (p. 1); Tr. 153–154, 40
220, 226–227, 267–268.)14

                                                          
13  I give little weight to Garibay, Sr.’s testimony that he told Spurling he was not late because his 

shift did not start until 3:15 a.m. (see Tr. 103), though I recognize that Garibay, Sr. might have been able 
to be more precise in his testimony had Respondent produced employee schedules in response to 
subpoena.  In any event, this apparent inaccuracy in Garibay, Sr.’s testimony is not dispositive.

14 GC Exh. 25 is a transcript that the General Counsel provided as an aid to accompany the video 
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Later in the meeting (after Diaz was no longer present), Garibay, Jr. and the consultants 
had the following discussion: 

Consultant: It’s only fair that you go through this [discussion about what the law says 5
about employee rights, employer rights, and what the union can and 
cannot do under the law] and that you learn how it works, okay?

Garibay, Jr.: Well, I know mostly how the Union works, so I’m a supporter of the 
Union, so.  . . .  The 631?  Oh, yeah, I already know about where they’re 10
all, like, mostly everything about the 631 and all that and Local 14 and 
everything, so.

Consultant: Okay, cool.  So you worked for a union?
15

Garibay, Jr.: For construction, yeah, union.

Consultant: Okay.  You work for the Laborers, or?

Garibay, Jr.: Laborers, yeah20

Consultant: Okay.  In my early years, I worked for the Laborers.

Garibay, Jr.: Yeah.  So I know mostly a lot about it.
25

(GC Exh. 14, pt. 2 (1:15–2:10); GC Exh. 25 (pp 5–6); see also GC Exh. 14, pt. 1 (2:10–2:40) 
(consultants’ explanation that they plan to talk to employees about rights under the law); GC 
Exh. 25 (p. 4).)

The consultants also stated during the meeting that they were available to help 30
employees, as reflected in the following remarks:

Consultant: Yeah, and so, again, whatever help we can give you.  I mean, there are 
things that are going to come up throughout this period of time . . . if 
anything happens, if you have any questions, that’s what we’re here about35

. . .

Consultant: We’re not going to ask you how you’re going to vote.  That’s your right.  
But we can’t ask questions of employees either like that or anything else.  40
But if employees want to talk to us voluntarily and tell us what some of 
the problems are, hey, you guys are welcome to.  We, it’s between us only

(GC Exh. 14, pt. 2 (3:24–3:46, 4:39–4:58); GC Exh. 25 (pp. 8, 10).)
                                                          
recording of the meeting (GC Exh. 14).  To the extent that GC Exh. 25 (or portions of the trial transcript, 
see e.g., Tr. 221–226) differ from the video recording, I have given weight to the video recording. 
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I. July 10 & 15, 2021 – Representation Election

On July 10 and 15, 2021, Respondent’s drivers voted in a secret ballot election.  A 
majority of the ballots cast were in favor of having the Union serve as the exclusive bargaining 5
representative of Respondent’s full-time and part-time truck drivers at the Las Vegas facility.  
(GC Exh. 22; see also GC Exh. 16 (noting that drivers voted in the Union on July 15); Tr. 109.)

J. July 20, 2021 – Respondent Disciplines and Suspends Luis Garibay, Sr.
10

On about July 20, 2021, Respondent disciplined and suspended Luis Garibay, Sr.  (GC 
Exh. 1(aaa) (par. 6(g)); see also GC Exh. 1(yy) (par. 6(g).)  On or about that day, Garibay, Sr. 
came in for his shift, only to discover that his assigned truck was still on the road.  Garibay, Sr. 
expressed his frustration to the (unidentified) night supervisor about “playing these games every 
day” about whether his assigned truck would be available, and asked if he could return home.  15
The night supervisor agreed.  (Tr. 114.)

A few hours later, operations supervisor Spurling called Garibay, Sr. to instruct Garibay, 
Sr. to come back to the office.  Garibay, Sr. complied.  When Spurling and operations manager 
Tippit asked Garibay, Sr. what happened with his shift, Garibay, Sr. explained that his truck was 20
not at the office when his shift was supposed to begin.  The managers responded that drivers are 
paid for their waiting time, which prompted Garibay, Sr. to advise that he had never noticed 
wait-time pay on his paycheck.  The managers then asserted that Spurling offered Garibay, Sr. a 
different truck to drive, which led Garibay, Sr. to reply that Spurling was not in the office when 
the issue arose, and that the night supervisor said it was okay for Garibay, Sr. to go home.  25
Notwithstanding Garibay, Sr.’s explanation, Respondent gave Garibay, Sr. a 3–day unpaid 
suspension based on the incident.  (Tr. 115–116.) 

K. July 28, 2021 – Respondent Suspends Luis Garibay, Sr.
30

On about July 28, 2021, Respondent disciplined and suspended Luis Garibay, Sr.  (GC 
Exh. 1(aaa) (par. 6(k)); see also GC Exh. 1(yy) (par. 6(k).)  On that occasion, Respondent 
suspended Garibay, Sr. for 3 days for not wearing a hard hat while outside of his truck at a 
transfer (pickup) station.  Respondent did require employees to wear hard hats as part of their 
protective equipment.  There is no evidence, however, that Respondent had a practice of 35
disciplining or suspending employees for failing to wear their hard hats.  To the contrary, 
operations supervisor Spurling and operations manager Tippit observed employees without hard 
hats at pickup stations before the union organizing campaign and did not take disciplinary action 
(though they may have verbally told employees to put on their hard hats).  (Tr. 60, 86, 116–117, 
135–136, 146, 173, 205; see also Tr. 135 (noting that when at a pickup station, most drivers did 40
not wear hard hats because they only briefly exited their trucks to open or close the nets/screens 
on top of their trailers).)

45
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L. August 4, 2021 – Union Certified as Bargaining Representative

On August 4, 2021, the Board issued a certification of representative form that certified 
the Union as the exclusive collective-bargaining representative of Respondent’s employees in the
following appropriate unit:5

All full-time and regular part-time truck drivers employed by [Respondent] at its Las 
Vegas, Nevada facility; excluding all other employees, office clerical employees, 
professional employees, managerial employees, guards, and supervisors as defined in the 
Act.10

(GC Exh. 23; see also GC 1(aaa) (par. 8b); GC Exh. 1(yy) (par. 8(b).)

M. Early August, 2021 – Respondent Makes Additional Changes to Working Conditions
15

In about early August 2021, Respondent made several additional changes to drivers’ 
working conditions, including:

- Assigning damaged trucks and/or trailers to drivers, which required the drivers to 
spend time off the road while they waited for the shop to complete repairs (Tr. 68–69,20
178–179; see also Tr. 69–70 (explaining that Respondent paid drivers $20 per hour 
for waiting time, and only if the wait exceeded 1 hour));

- In some cases, not having a driver’s assigned truck available at the start of their shift, 
which required the driver to either wait for the truck to be returned before going out 25
on the road, or take an available truck but exchange it during their shift when the 
driver’s assigned truck became available (which required the driver to perform a 
pretrip and post-trip inspections on both trucks)  (Tr. 112–114, 229–230);

- Sending drivers to pickup locations that had longer wait times, which made it difficult30
for the driver to complete as many loads during their shift (Tr. 227–229);

- Requiring drivers to work more hours beyond their normal 12–hour shifts (Tr. 70–71 
(noting that if a driver refused to work the additional hours, Respondent often 
assigned the driver a damaged truck for their next shift)); and35

- Changing the start time of Luis Garibay, Sr.’s shift from 2:15 a.m. to 3:15 a.m. (Tr. 
96).

In this same time period, driver Andres Garibay (in separate conversations) advised 40
regional manager Diaz and operations manager Tippit that Respondent needed to go through the 
Union if it wanted to change things (including the schedule and equipment).  Both Diaz and 
Tippit replied that they were going to run things the way that they wanted and that the Union did 
not matter to them.  Operations supervisor Spurling expressed similar views, telling Andres 
Garibay that the Union did not matter and that Respondent’s managers could change whatever 45
they wanted.  (Tr. 149–153.)  
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N. Drivers Continue Union Activities

On various dates from about September 15, 2021 through June 8, 2023, Respondent and 
the Union met (by Zoom and in person) to negotiate an initial collective bargaining agreement 
regarding wages, hours, and other terms and conditions of employment.  Drivers Luis Garibay, 5
Sr. and Martin Tapia attended several bargaining sessions as part of the Union’s negotiating 
team.  (GC Exh. 1(aaa) (par. 8(j)(1)); GC Exh. 1(yy) (par. 8(j)(1); Tr. 35–36, 117–118, 179–180, 
195–196.)  

In the same time period, Union organizer Miranda periodically met with employees in a 10
parking area near Respondent’s facility.  On a couple of occasions, Miranda noted that 
Respondent’s managers were upset that he was visiting.  Miranda also met periodically with 
employees at the union hall.  (Tr. 197–199, 230.)

O. December 14, 2021 – Respondent Terminates Luis Garibay, Sr.15

On about December 14, 2021, operations supervisor Spurling instructed driver Luis 
Garibay, Sr. to turn around from his route and take the trailer that Garibay, Sr. was driving to the 
shop because a lot of trash was blowing out of the trailer.  (Respondent’s trailers have open tops 
that are covered only by a net-like screen that drivers open and close manually, see Tr. 125–128; 20
GC Exh. 19.)  Once at the shop, Garibay, Sr. spoke to a mechanic who asked what brought 
Garibay, Sr. to the shop again.  Garibay, Sr., who was mad about the delay and loss of income 
that would result from having to get repairs in the middle of his shift, replied “this snitch bitch 
from [a dealership that serviced Respondent’s trucks when repairs under warranty were required]
reported [] that I’m throwing trash on the highway.”  (Tr. 119, 122–124; see also Tr. 119–122 25
(describing the challenges that arise when a driver is asked to go to the shop during their shift).)

Hearing Garibay, Sr.’s remark, the shop manager told Garibay, Sr. not to talk to the 
mechanics that way.  Garibay, Sr. replied that he and the mechanic were just talking and that he 
did not use profanity at the mechanic; the mechanic agreed.  After the shop manager left, 30
Garibay, Sr. suggested that instead of just patching up the hole in the trailer screen, the mechanic
could just replace the entire screen so the problem wouldn’t arise again.  The shop manager 
returned and warned Garibay, Sr. not to tell mechanics what to do.  Garibay, Sr. explained that 
he was just making a suggestion.  Ultimately, the shop manager directed the mechanic to simply 
patch up the screen.  (Tr. 124–126, 128–129.)35

At the end of Garibay’s shift on December 14, operations supervisor Spurling told 
Garibay, Sr. that regional manager Diaz wanted to talk to Garibay, Sr. in the office.  Diaz asked 
Garibay, Sr. to explain what happened when Garibay, Sr. was at the shop.  Garibay, Sr. described
the interactions at the shop, noting that he used profanity but did not direct the profanity at the 40
mechanic.  Diaz then suspended Garibay, Sr. for using profanity.  About two hours later, 
operations manager Tippit called Garibay, Sr. and advised that Garibay, Sr. was terminated 
effective immediately for using profanity.  (Tr. 127, 129–130.)

Multiple drivers testified that they did not know of any other employees who were 45
disciplined or terminated because they used profanity.  To the contrary, employees frequently 
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used profanity with each other while on the job and were not disciplined for doing so.  Further, 
Respondent did not take disciplinary action against another driver, G., who directed profanity at 
supervisor Spurling in about June 2021, when a problem arose with G.’s truck.  (Tr. 62, 89–90, 
130–131, 148, 174–175, 207.)

5
P. December 30, 2021 – Drivers Send Letter to the Board

On about December 30, 2021, 19 current and former drivers signed a letter addressed to 
the Board, including drivers Yaniel Cervantes, Luis Garibay, Jr., and Martin Tapia.  In the letter, 
the drivers raised complaints about operations supervisor Spurling and regional manager Diaz 10
targeting and harassing drivers who supported the Union.  The drivers also gave a copy of the 
letter to Respondent.  (GC Exh. 16; Tr. 73–74, 132–133, 181–182, 230–231.)

Q. February 8, 2022 – Respondent Disciplines Martin Tapia
15

On about February 7, driver Martin Tapia reported for his shift and was assigned a truck 
and trailer that he had never been assigned before.  Tapia performed a pre-trip inspection on the 
truck and trailer and did not note any problems, and therefore drove to Gowan to pick up a load 
of recycling material.  After completing that trip without incident, Tapia drove to Cheyenne to 
pick up a load of trash.  Since loads of trash are heavier than loads of recycling, Tapia discovered20
(after being notified by a coworker) that the trailer was leaning to one side due to a broken leaf 
spring.  Tapia called the office and supervisor Spurling suggested that Tapia slowly drive the 
load to the landfill.  Tapia complied and reached the landfill, where he emptied the trailer and 
then took the trailer to the shop for repairs.  (Tr. 185–188.)

25
The following day, operations supervisor Spurling issued Tapia a written warning at the 

direction of regional manager Diaz, stating that Tapia was receiving the warning because the leaf
spring was already broken when Tapia began his shift.  The written warning stated, “2/7/22 
Martin Tapia drove trailer 1122 with 2 broken leaf springs and did not report until end of shift 
leaving issue to be fixed by the next shift.”  Tapia had never previously received discipline from 30
Respondent.  (GC Exh. 20; Tr. 183–184, 188–189.)

There is no evidence that, before the union organizing campaign, Respondent disciplined 
employees for damage to their truck or trailer.15  Respondent’s trucks and trailers regularly 
sustained damage because the landfill road is bumpy/rough and can cause airbags to deploy or 35
cause various types of damage (e.g., flat tires, damage to the differential).  (Tr. 78, 131–132, 
157–158, 242–243; see also Tr. 134 (explaining that Respondent generally did not issue 
discipline to employees before the union organizing campaign).)

40

                                                          
15  Driver Andres Garibay testified about receiving discipline in 2021, after the representation 

election, because the bumper of his truck was missing bolts and fell off during his shift (despite having 
been inspected earlier the same day by a mechanic in the shop).  There is no complaint allegation about 
this discipline.  (Tr. 147–148, 157.)
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R. May 27, 2022 – Respondent Disciplines Luis Garibay, Jr.

On about May 27, 2022, Respondent disciplined driver Luis Garibay, Jr.  (GC Exh. 
1(aaa) (par. 6(r)); see also GC Exh. 1(yy) (par. 6(r).)  That day, Garibay, Jr. was parking his 
truck after completing his sixth load when operations supervisor Spurling instructed Garibay, Jr. 5
to go back out for another load.  Spurling asserted that there was still time for another load 
because there was a new policy that required drivers to work mandatory 14–hour shifts (instead 
of 12 hours).  When Garibay, Jr. responded that he planned to go home because he was tired and 
regulations limited him to only 10 hours of driving time, Spurling stated that the 10–hour driving
limitation did not apply to local drivers.  Spurling then issued a writeup to Garibay, Jr. for 10
refusing a direct order to go back out for another load.  (Tr. 234–235, 237–238, 240.)

S. June 17, 2022 – Respondent Terminates Yaniel Cervantes

On about June 17, 2022, Respondent terminated driver Yaniel Cervantes.  (GC Exh. 15
1(aaa) (par. 6(s)); see also GC Exh. 1(yy) (par. 6(s).)  That day, Cervantes drove the truck that 
Respondent assigned to him to Henderson, where he picked up a heavy load of trash.  Cervantes 
then drove back to the landfill, where his truck hit a pothole, causing the truck axle to break (the 
airbag and truck tires were also damaged).  Cervantes contacted operations supervisor Spurling 
about the incident, and Spurling sent a mechanic, who determined that the truck could not be 20
moved until it was repaired.  Cervantes relayed that information to Spurling, who told Cervantes 
to leave the truck where it was and that the mechanic would take care of it.  (Tr. 74–77; see also 
Tr. 76 (noting that the workers at the pickup location determine how much trash to load in the 
trailer; the driver does not control the load size).)

25
The next day, Cervantes reported to work, only to have Spurling advise that Cervantes 

was suspended and should go home for the day.  Cervantes complied, and remained off work for 
a few days because he was scheduled for a vacation.  Four days after being suspended, Cervantes
received a call from operations manager Tippit, who terminated Cervantes because of the 
damage to the truck.  Respondent did not ask Cervantes any questions (beyond the discussion 30
with Spurling on the day of the incident) about how the truck was damaged.  (Tr. 78.)

About 1 week before Cervantes was terminated, another driver, J., was driving a truck 
when the truck sustained damage to its axle and required repairs in the shop.  Respondent did not
discipline or terminate J. based on that incident.  J. was not a union supporter.  (Tr. 78–80.)35

T. December 8, 2022 – Respondent Disciplines Luis Garibay, Jr.

On about December 8, 2022, Respondent disciplined driver Luis Garibay, Jr.  (GC Exh. 
1(aaa) (par. 6(t)); see also GC Exh. 1(yy) (par. 6(t).)  While at the tipper on about December 7,  40
Garibay, Jr. was backing up the truck and trailer and accidentally bumped into a boulder, causing
a dent to the back bumper of the truck.  Garibay, Jr. reported the incident to operations 
supervisor Spurling, who issued a writeup to Garibay, Jr. for damaging property.  Garibay, Jr. 
had never received a writeup for damaging property, and was not aware of any other drivers 
receiving writeups for accidental property damage.  (Tr. 240–243.)45
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U. December 27, 2022 – Union Information Request

Starting on December 27, 2022, union organizer Miranda and regional manager Diaz 
exchanged the following emails concerning the Union’s request for information:

5
Miranda: (December 27, 2022) We’ve been communicating over the sick time 

balances and what not to better help the union understand and answer 
driver questions.  I am requesting everyone’s paid sick balance in July 
2022.  Everyone’s paid sick time balance in December 2022 and the date 
and how much sick time was paid out for [driver] Adrian Gonzales 10
calendar year 2022.  I am requesting this information be made available to 
me on or before the 12th of January 2023.  Thanks and hopefully we can 
clear things up on sick time

Diaz: (January 4, 2023) I already explained to you the vacation and sick time for15
Adrian, I have no problem going over his vacation time and sick time 
taken again, more than welcome to visit my office with Adrian for review.
If you have any other drivers with issues which I’m not aware of any we 
can set up times to review as well

20
Miranda: (January 11, 2023) Yes we went over Adrian[’s] sick time over the phone 

but I am still requesting the information to go over his and everyone’s sick
time.  It was Endurance[’]s HR that [brought] up that the strike16 affected 
the accrual of the sick time and that has worried a lot of drivers.  Please 
provide the requested information.  Thanks25

Diaz: (January 11, 2023) I understand but that is not the case with any other 
driver.  If you are aware of any other driver please let me know and we 
can review

30
(GC Exh. 24; Tr. 199–200; see also Tr. 198 (Diaz was Miranda’s main contact for Respondent).) 
Respondent did not provide any information to the Union in response to the Union’s information 
request.  (Tr. 200.)

V. March 14, 2023 – Respondent Disciplines Luis Garibay, Jr.35

On about March 14, 2023, Respondent disciplined driver Luis Garibay, Jr.  (GC Exh. 
1(aaa) (par. 6(u)); see also GC Exh. 1(yy) (par. 6(u).)  That day, Garibay, Jr. had just picked up a
load of trash from Cheyenne and had his trailer positioned under machinery (akin to a large 
claw) that was being used to tamp down the trash in the trailer.  The force of the machinery 40
caused the truck and trailer to bounce, such that Garibay, Jr.’s trailer rolled backwards into the 
                                                          

16  At some point in about late 2022, drivers held a 1–day strike near the entrance to Apex landfill to 
protest Respondent’s role in the lack of progress with negotiations for an initial collective-bargaining 
agreement.  Driver Luis Garibay, Jr. participated in the strike and saw regional manager Diaz parked 
across the street all day.  (Tr. 199, 231–232; see also GC Exh. 24 (Miranda January 11, 2023 email 
referring to the strike, as stated herein).)
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bumper and hood of the truck (driven by coworker, P.) waiting 5–6 feet behind him in line.  This 
incident did not cause any damage to Garibay, Jr.’s truck and trailer, but left little scratches on 
the hood of the truck that P. was driving.  Garibay, Jr. telephoned operations supervisor Spurling 
about the incident and then drove to the landfill to empty the trash load.  (Tr. 243–246.)

5
After emptying the load, Garibay, Jr. went to the office, where Respondent (through 

Spurling and operations manager Tippit) issued a writeup to Garibay, Jr. and placed him on 
60–day probation.  When Garibay, Jr. pointed out that the other truck should have been at least 
10 feet away under Respondent’s safety procedures, Spurling and Tippit responded that the 
10–feet rule only applies when trucks are on the road.  Respondent did not issue a writeup to 10
driver P. based on the incident.  (Tr. 244–249; see also Tr. 249–250 (Garibay, Jr. testimony that 
Respondent had never placed an employee on probation before employees unionized; after 
employees unionized, then union supporters started getting placed on probation).)

W. April 18, 2023 – Respondent Terminates Luis Garibay, Jr.15

On about April 18, 2023, Respondent terminated driver Luis Garibay, Jr.  (GC Exh. 
1(aaa) (par. 6(v)); see also GC Exh. 1(yy) (par. 6(v).)  A few days before that date, Garibay, Jr. 
was waiting in his truck for his turn at the landfill tipper near the end of his shift when he leaned 
back in the driver’s seat and dozed off.  Another driver who did not support the Union took a 20
picture of Garibay, Jr. napping and sent the picture to operations supervisor Spurling and 
operations manager Tippit.  Garibay, Jr. subsequently woke up and moved his truck forward 
(there were about seven trucks in front of him initially, and when he woke up there were still two
trucks in front of him; each truck spends about 5 minutes at the tipper).  Garibay, Jr. then took 
his turn at the tipper and proceeded to the office.  (Tr. 248–252.)25

At operations supervisor Spurling’s direction, Garibay, Jr. met with Spurling and Tippit 
in the office, where Spurling advised that someone took a picture of Garibay, Jr. napping in his 
truck.  Garibay, Jr. responded that multiple drivers took naps in their trucks or cars (including 
Spurling) and Respondent never said anything about it.  Garibay, Jr. added that since drivers are 30
paid by the load, his napping did not raise an issue with stealing time while on the clock.  
Respondent advised that Garibay, Jr. was being placed under investigation.  A couple of days 
later, Tippit notified Garibay, Jr. by text message that Respondent was terminating Garibay, Jr. 
because he was on probation for the March 14 incident.  Garibay, Jr. did not know of any other 
drivers who were disciplined or terminated for falling asleep at work or falling asleep at the 35
tipper.  (Tr. 252–254; see also Tr. 253 (explaining that when a driver is napping while waiting in 
line for the tipper, other drivers normally honk their horns to notify the driver to move forward).)

DISCUSSION AND ANALYSIS
40

A. Credibility Findings

A credibility determination may rely on a variety of factors, including the context of the 
witness’ testimony, the witness’ demeanor, the weight of the respective evidence, established or 
admitted facts, inherent probabilities, and reasonable inferences that may be drawn from the 45
record as a whole.  Credibility findings need not be all-or-nothing propositions — indeed, 
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nothing is more common in all kinds of judicial decisions than to believe some, but not all, of a 
witness’ testimony.  Starbucks Corp., 372 NLRB No. 122, slip op. at 17–18 (2023) (noting that 
an administrative law judge may draw an adverse inference from a party’s failure to call a 
witness who may reasonably be assumed to be favorably disposed to a party, and who could 
reasonably be expected to corroborate its version of events, particularly when the witness is the 5
party’s agent), enfd. in pertinent part, 159 F.4th 455 (6th Cir. 2025).  Since Respondent did not 
appear for trial or present evidence, most of the testimony that witnesses provided was not 
rebutted.  However, to the extent that material conflicts in witness testimony arose, my 
credibility findings are set forth in the findings of fact above.

10
B. Did Respondent Make any Statements that Violated Section 8(a)(1) of the Act?

1. Complaint allegations

The General Counsel alleges that Respondent violated Section 8(a)(1) of the Act by 15
making the following statements and/or engaging in the following conduct:

(a) On about May 4, 2021: interrogating employees about their union activities and support; 
and, by asking its employees how their union meeting went, creating an impression 
among its employees that their union activities were under surveillance by Respondent;20

(b) On about May 22, 2021, via text messages: informing its employees that Respondent 
knew about an upcoming union meeting, and thereby creating an impression among its 
employees that their union activities were under surveillance by Respondent; 
interrogating its employees by asking whether shop employees were involved in the 25
union campaign; and by soliciting employee grievances during an ongoing organizing 
campaign, promising its employees increased benefits and improved terms and conditions
of employment if they revealed why they were dissatisfied with Respondent; and

(c) On about June 10, 2021: falsely impersonating officials of the United States government 30
by informing its employees they were agents of the Board; interrogating its employees 
about their union sympathies and support; and by soliciting employee grievances during 
an ongoing organizing campaign, promising its employees increased benefits and 
improved terms and conditions of employment by directing them to go directly to 
Respondent with any concerns.35

2. Applicable legal standard

“The Board has long held that the standard to be used in analyzing statements alleged to 
violate Section 8(a)(1) is whether they have a reasonable tendency to coerce employees in the 40
exercise of their Section 7 rights.  Intent is immaterial.  The Board considers the totality of 
circumstances in assessing the reasonable tendency of an ambiguous statement or a veiled threat 
to coerce.  Whether or not the employee changed their behavior in response is not dispositive, 
nor is the employee’s subjective interpretation of the statement.  The Board therefore considers 
the total context of the alleged unlawful conduct from the viewpoint of its impact on employees’ 45
free exercise of their rights under the Act.”  Lush Cosmetics, LLC, 372 NLRB No. 54, slip op. at 
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3 (2023) (quotation marks and citations omitted); see also NCRNC, LLC d/b/a Northeast Center 
for Rehabilitation, 372 NLRB No. 35, slip op. at 10 (2022) (explaining that when analyzing 
alleged threats, the Board asks whether the threat would reasonably tend to interfere with, 
restrain, or coerce an employee in the exercise of the employee’s Section 7 rights, and noting that
the test is an objective one, not based on subjective coerciveness), enfd. 94 F.4th 67 (D.C. Cir. 5
2024). 

3. Analysis – Spurling’s May 22 conversation with Garibay, Jr.

On about May 22,17 the day after about 25 employees gathered in a local park for a 10
meeting with union representatives, operations supervisor Spurling spoke to driver Garibay, Jr. 
in the office.  Spurling asked Garibay, Jr. how the meeting went, and repeated the question when 
Garibay, Jr. (falsely) said he did not know what Spurling was talking about.  Garibay, Jr. asked 
for his work assignment and left the office without answering Spurling’s questions about the 
meeting.  (FOF, sec. II(E).)15

The Board’s test for determining whether an employer has unlawfully created an  
impression of surveillance is whether, under all the relevant circumstances, reasonable 
employees would assume from the statement or conduct in question that their union or other 
protected activities have been placed under surveillance.  The standard is an objective one, based 20
on the rationale that employees should be free to participate in union activities without the fear 
that members of management are peering over their shoulders, taking note of who is involved in 
union activities, and in what particular ways.  Metro One Loss Prevention Services, 356 NLRB 
89, 102 (2010).

25
I find that Respondent, through Spurling’s remarks to Garibay, Jr., unlawfully created an 

impression that Respondent had employees’ union activities under surveillance.  Through his 
comments, Spurling indicated to Garibay, Jr. that Spurling knew that employees recently had an 
off-site union meeting.  That gave the impression that Respondent was receiving information 
about employees’ union activities from unidentified sources, and unlawfully created an 30
impression of surveillance in violation of Section 8(a)(1) of the Act.  See Flexsteel Industries, 
311 NLRB 257, 257–258 (1993) (questioning an employee about rumors that the employee was 
engaging in union activity violated the Act by creating an impression of surveillance).

I also find that Respondent, through Spurling, unlawfully interrogated Garibay, Jr. about 35
Garibay, Jr.’s union activities.  When deciding unlawful interrogation allegations, the Board 
applies a totality of the circumstances analysis to determine whether the interrogation was 
coercive.  That analysis includes consideration of the following factors: whether the employer 
has a history of hostility toward or discrimination against union or protected concerted activity; 
the nature of the information sought; the identity of the interrogator and the interrogator’s 40
placement in the employer’s hierarchy; the place and method of the questioning; and the 
truthfulness of the employee’s reply to the questioning.  Garten Trucking LC, 373 NLRB No. 94,
slip op. at 1 (2024), enfd. 2026 WL 458394 (4th Cir. 2026); see also Rossmore House, 269 

                                                          
17  The complaint alleges that this conversation occurred on or about May 4, 2021.  I find that May 22

falls within the scope of the approximate date set forth in the complaint.
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NLRB 1176, 1178 & fn. 20 (1984), affd. sub nom HERE, Local 11 v. NLRB, 760 F.2d 1006 (9th 
Cir. 1985).

At the time of the May 22 discussion, Respondent arguably did not have an established 
history of hostility toward or discrimination against union or protected concerted activities.  On 5
the other hand, Spurling directly asked for information about a recent union meeting, and did so 
in the office when only he and Garibay, Jr. were present.  Spurling’s role as a supervisor with 
authority over Garibay, Jr.’s assignments added a measure of coercion, as did the fact that (as 
discussed above) Spurling’s question created the impression that Respondent had employees’ 
union activities under surveillance.  Finally, Garibay, Jr. gave an untruthful response to 10
Spurling’s questions about the union meeting.  Considering the totality of circumstances, I find 
that Spurling’s questions to Garibay, Jr. about the union meeting were coercive and violated the 
Act.  See Starbucks Corp., 373 NLRB No. 53, slip op. at 3 (2024) (explaining that evidence of 
other unlawful threats during an interrogation supports a finding that the interrogation itself was 
coercive); Pan-Oston Co., 336 NLRB 305, 307 (2001) (employer unlawfully interrogated an 15
employee when a supervisor asked the employee about a union meeting and the employee had 
not previously disclosed his union sympathies to the employer).

4. Analysis – Tippit’s May 22 text messages to Garibay, Sr.
20

On May 22, 2021, operations manager Tippit exchanged several text messages with 
driver Garibay, Sr.  In those text messages, Tippit: jokingly objected to not having been invited 
to a “party” at the local park where employees met for a union meeting (i.e., the “party” was the 
employees’ union meeting); asked Garibay, Sr. what the “real problem” was behind employees’ 
interest in unionizing; and asked if any shop employees were involved in union organizing 25
because that could bring in more votes in favor of unionizing.  Garibay, Sr. did not answer 
Tippit’s question about whether any shop employees were involved.  (FOF, sec. II(E).)

For the same reasons that I set forth above regarding supervisor Spurling’s remarks to 
Garibay, Jr., I find that Tippit’s text messages to Garibay, Sr. about the union meeting unlawfully30
created an impression that Respondent had employees’ union activities under surveillance.  
Tippit’s text message about the union meeting in the park was unsolicited, and indicated that 
Respondent had a source that notified managers about the meeting.  (See Discussion and 
Analysis, Sec. B(3), supra.)

35
I also find that Tippit unlawfully interrogated Garibay, Sr. about whether shop employees

were involved in the union organizing campaign.  This issue is somewhat closer because 
Respondent arguably did not yet have established a history of hostility towards or discrimination 
against union activities, and the method of communication (text messages) was arguably less 
coercive than a one-on-one conversation in the office.  Tippit’s inquiry, however, directly sought40
information about the union activities and sympathies of other employees, which prompted a 
silent dodge (non-answer) from Garibay, Sr.  Further, while Tippit couched his question about 
shop employees as a way union supporters might bolster their numbers, a reasonable employee 
would question how Respondent would use any information that Garibay, Sr. provided about 
shop employees’ involvement in the organizing campaign, particularly given Tippit’s warning (at45
the end of the text message thread) that he could not protect employees anymore and had to be 
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against the Union because he had a job to do.  Viewing the circumstances as a whole, I find that 
Tippit’s interrogation of Garibay, Sr. about shop employees was unlawfully coercive.   

I now turn to the allegation that Respondent, through Tippit, unlawfully solicited and 
promised to remedy employee grievances.  The Board has held that absent a previous practice of 5
doing so, an employer violates the Act by soliciting grievances during an organizational 
campaign when the solicitation is accompanied by a promise, expressed or implied, to remedy 
the grievances.  The solicitation of grievances in the midst of a union campaign inherently 
constitutes an implied promise to remedy the grievances, but an employer may rebut the 
inference of an implied promise by, for example, establishing that it had a past practice of 10
soliciting grievances in a like manner before the critical period, or by clearly establishing that the
statements at issue were not promises.  Mek Arden, LLC d/b/a Post Acute Rehab, 365 NLRB 
1065, 1066 (2017) (collecting cases), enfd. 755 Fed. Appx. 12 (D.C. Cir. 2018).

The evidentiary record clearly establishes that Tippit solicited grievances when he asked 15
Garibay, Sr. to explain what the “real problem” was behind the union organizing campaign.  
Since Tippit solicited employees’ grievances in the midst of the union organizing campaign, that 
solicitation inherently included an implied promise to remedy the grievances.  Respondent did 
not rebut the inference of an implied promise with any evidence that it had a past practice of 
soliciting grievances in a similar manner before the organizing campaign, or with any evidence 20
clearly establishing that Tippit’s statements were not promises.  Accordingly, I find that 
Respondent violated Section 8(a)(1) of the Act by, on about May 22, 2021, soliciting employee 
complaints and grievances and thereby promising employees increased benefits and improved 
terms and conditions of employment.

25
5. Analysis – labor consultants’ June 10 meeting with Garibay, Jr.

The evidentiary record shows that on about June 10, 2021, Respondent had driver 
Garibay, Jr. meet in the office with two labor consultants that Respondent hired in response to 
the union organizing campaign.  Regional manager Diaz introduced the consultants as “advisors 30
with the Union or the National Labor Board.”  In the discussion that followed, Garibay, Jr. said 
that he was a union supporter, which one of the consultants responded to by asking if Garibay, Jr.
had “worked for a union.”  Later in the discussion, one of the consultants told Garibay, Jr. that 
“if employees want to talk to us voluntarily and tell us what some of the problems are, hey, you 
guys are welcome to.”  (FOF, sec. II(H).)35

The General Counsel demonstrated that, at the start of the meeting, regional manager 
Diaz provided misleading information about the labor consultants by indicating that they worked
for the Union or the Board.  The labor consultants, who were Respondents agents, did not 
adequately clarify their identity despite being present when Diaz introduced them to Garibay, Jr. 40
I find that the misleading identification of the labor consultants had a reasonable tendency to 
coerce employees in the exercise of their Section 7 rights because an employee could reasonably 
(and mistakenly) assume that the consultants were in favor of or neutral towards the union 
organizing campaign, when the consultants in fact were present to assist Respondent with 
opposing the campaign.  I therefore find that Respondent violated Section 8(a)(1) of the Act by 45
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providing misleading information to Garibay, Jr. about the identity of the company’s labor 
consultants.18

I also find that Respondent, through its labor consultants, solicited grievances when the 
labor consultants said that employees were welcome to talk to them voluntarily to about “what 5
some of the problems are.”  That solicitation, which occurred in the midst of the union 
organizing campaign, inherently included an implied promise that Respondent would remedy the
problems that employees identified.  Respondent did not rebut the inference of an implied 
promise with any evidence that it had a past practice of soliciting grievances in a similar manner 
before the organizing campaign, or with any evidence clearly establishing that the labor 10
consultants’ statements were not promises.  Accordingly, I find that Respondent violated Section
8(a)(1) of the Act by, in the June 10, 2021 meeting, soliciting employee complaints and 
grievances and thereby promising employees increased benefits and improved terms and 
conditions of employment.

15
Last, I find that Respondent, through its labor consultants, unlawfully interrogated 

Garibay, Jr. in the June 10 meeting by, among other things, asking about Garibay, Jr.’s 
experience/work with labor unions.  By June 10, Respondent had already demonstrated its 
hostility towards the union organizing campaign by making coercive statements and changing 
employees’ working conditions in retaliation for employees’ union activities.  (See Discussion 20
and Analysis, sec. B(3)–(4), supra and C(3), infra.)  As for the nature of the information sought 
and method of questioning, I recognize that Garibay, Jr. volunteered that he supported the Union 
and then the consultants followed up by asking questions about his union activities.  That 
discussion occurred, however, in a context where Respondent had already unlawfully 
misidentified the labor consultants as being affiliated with the Union or the Board.  The fact that 25
Garibay, Jr. gave truthful information about being a union supporter therefore carries less weight.
Further, the labor consultants committed an additional violation during the meeting by soliciting 
grievances and implicitly promising that Respondent would remedy the grievances.  Considering
the totality of these circumstances, I find that the questioning of Garibay, Jr. was unlawfully 
coercive and violated the Act.  See Starbucks Corp., 373 NLRB No. 53, slip op. at 3 (evidence of30
other unlawful threats during an interrogation supports a finding that the interrogation itself was 
coercive).

35

                                                          
18  To the extent that my finding differs from the complaint allegation that Respondent “falsely 

impersonated officials of the United States government by informing employees they were agents of the 
Board,” I note that it is well settled that the Board may find and remedy a violation even in the absence of 
a specified allegation in the complaint if the issue is closely connected to the subject matter of the 
complaint and has been fully litigated.  See Starbucks Corp., 373 NLRB No. 105, slip op. at 2 fn. 7 
(2024); Pergament United Sales, 296 NLRB 333, 334 (1989), enfd. 920 F.2d 130 (2d Cir. 1990).  That 
standard is satisfied here since the violation that I have found arose from the same June 10, 2021 meeting 
that was alleged in the complaint and was fully litigated during the trial based on Garibay Jr.’s testimony 
and a video recording of the meeting.



JD-41-26

25

C. Did Respondent Unlawfully Change Employees’ Working Conditions Because Employees
Engaged in Union and Protected Concerted Activities?

1. Complaint allegations
5

The General Counsel alleges that Respondent violated Section 8(a)(3) and (1) of the Act 
by making the following changes to employees’ working conditions because employees joined 
and assisted the Union and engaged concerted activities, and to discourage employees from 
engaging in those activities:

10
(a) About May 7, 2021, instituting new shift schedules for its night driver employees; 

(b) About May 11, 2021, instituting new procedures for its driver employees to check vehicle
keys in and out, and instituting new shift schedules for its night driver employees;

15
(c) About August 5, 2021, imposing changes to employees’ work hours, shifts, work 

schedules, and key procedures.

2. Applicable legal standard
20

The legal standard for evaluating whether an adverse employment action violates Section 
8(a)(3) of the Act is generally set forth in Wright Line, 251 NLRB 1083, 1089 (1980), enfd. 662 
F.2d 899 (1st Cir. 1981), cert. denied 455 U.S. 989 (1982).  To sustain a finding of 
discrimination, the General Counsel must make an initial showing that the employee’s union or 
other protected activity was a motivating factor in the employer’s decision.  The elements 25
commonly required to support such a showing are union or protected concerted activity by the 
employee, employer knowledge of that activity, and animus against union or other protected 
activity on the part of the employer.  Intertape Polymer Corp., 372 NLRB No. 133, slip op. at 6 
(2023), enfd. 2024 WL 2764160 (6th Cir. 2024).  Proof of discriminatory motivation (animus) 
can be based on direct evidence or can be inferred from circumstantial evidence based on the 30
record as a whole.  Circumstantial evidence of discriminatory motivation may include, among 
other factors: the timing of the action in relation to the union or other protected conduct; 
contemporaneous unfair labor practices; shifting, false, or exaggerated reasons offered for the 
action; failure to conduct a meaningful investigation; departures from past practices; and 
disparate treatment of the employee.  Id., slip op. at 6–7; Medic One, Inc., 331 NLRB 464, 475 35
(2000).  

If the General Counsel makes the required initial showing, then the burden of persuasion 
shifts to the employer to establish, as an affirmative defense, that it would have taken the same 
action even in the absence of the employee’s union or protected activity.  In order to meet that 40
burden in circumstances where the employer maintains that the employee engaged in 
misconduct, the employer need not prove that the disciplined employee committed the 
misconduct alleged.  Instead, the employer only needs to show that it had a reasonable belief that
the employee committed the alleged offense and that it acted on that belief when it took the 
disciplinary action against the employee.  Intertape Polymer Corp., 372 NLRB No. 133, slip op. 45
at 7; McKesson Drug Co., 337 NLRB 935, 937 fn. 7 (2002); see also Bally’s Atlantic City, 355 
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NLRB 1319, 1321 (2010) (explaining that where the General Counsel makes a strong initial 
showing of discriminatory motivation, the respondent’s rebuttal burden is substantial), enfd. 646 
F.3d 929 (D.C. Cir. 2011).  The General Counsel may offer proof that the employer’s reasons for
the personnel decision were false or pretextual.  When the employer’s stated reasons for its 
decision are found to be pretextual – that is, either false or not in fact relied upon – 5
discriminatory motive may be inferred but such an inference is not compelled.  Electrolux Home 
Products, 368 NLRB No. 34, slip op. at 3 (2019) (noting that the Board may infer from the 
pretextual nature of an employer’s proffered justification that the employer acted out of union 
animus where the surrounding facts tend to reinforce that inference).  A respondent’s defense 
does not fail simply because not all the evidence supports its defense or because some evidence 10
tends to refute it.  Ultimately, the General Counsel retains the burden of proving discrimination.  
Farm Fresh Co., Target One, LLC, 361 NLRB 848, 861 (2014).

3. Analysis
15

In May and August 2021, Respondent made the following changes to employees’ 
working conditions:

(a) May 11: Respondent instituted new procedures for drivers to check in/out the keys for 
company vehicles, and also implemented new shift schedules for night drivers (including 20
Luis Garibay, Sr.);

(b) May 24: Respondent again changed the shift schedules for drivers (including Yaniel 
Cervantes, Andres Garibay, Luis Garibay, Jr., and Luis Garibay, Sr.), and stopped 
assigning Andres Garibay and one other driver to a specific truck;25

(c) Late May: Respondent notified driver Garibay, Sr. that he had to work a 14–hour shift 
(instead of 12 hours or six loads);

(d) Early August: Respondent assigned damaged trucks to certain drivers, assigned drivers to30
trucks that were not available when the drivers were scheduled to begin their shifts, 
dispatched drivers to pickup locations with longer wait times, required drivers to work 
beyond their customary 12–hour shifts, and changed the shift schedules for drivers 
(including Luis Garibay, Sr.)

35
(FOF, Sec. II(C), (M).)

I find that the General Counsel made an initial showing that Respondent changed 
employees working conditions (including imposing more onerous working conditions) in May 
and August 2021, because employees engaged in union and protected concerted activities.  40
Employees engaged in union activities by starting the union organizing campaign in about 
March/April 2021, and Respondent became aware of the campaign by May 1 (if not sooner) 
through conversations with employees.  Regarding animus, Respondent stated in both May and 
August that the Union did not matter19 and that managers would run the company and change 
                                                          

19  Although not alleged in the complaint, this statement is arguably unlawful because it 
communicates that it would be futile for Respondent’s employees to unionize.  See Tesla, Inc., 370 NLRB
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working conditions as they (the managers) wished.  In addition, Respondent made several 
remarks that created the impression that it had employees’ union activities under surveillance, 
solicited employee grievances and implicitly promised to remedy them, and interrogated 
employees about their union sympathies and the union sympathies of employees’ coworkers.  
The timing of the changes to working conditions is also suspicious insofar as Respondent made 5
the changes in May shortly after employees began the organizing campaign, and made the 
changes in August shortly after a majority of employees voted in favor of unionizing.  (FOF, 
Sec. II(B), (E), (H)–(I), (M).)

Respondent did not present evidence that it would have changed employees’ working 
conditions even in the absence of employees’ union and protected concerted activities.  10
Accordingly, there is no affirmative defense to rebut the General Counsel’s initial showing of 
discrimination.

Since the General Counsel made an initial showing of discrimination and Respondent did
not establish an affirmative defense, I find that Respondent violated Section 8(a)(3) and (1) of 
the Act by changing employees’ working conditions and/or imposing more onerous working 15
conditions on employees on May 11, 24, and 31, and in early August 2021, because employees 
engaged in union and protected concerted activities, and to discourage employees from engaging 
in those activities.  (See GC Exh. 2 (pars. 6(a), (b), (d), (g)).  See Gavilon Grain, LLC, 371 
NLRB No. 79, slip op. at 11–13 (2022) (employer violated Sec. 8(a)(3) and (1) of the Act by 
imposing more onerous working conditions on employees and changing employee benefits in 20
retaliation for employees’ union activities); 1621 Route 22 West Operating Co., LLC, 364 NLRB
481, 483, 495–500 (2016) (same, where employer eliminated a job position and transferring 
work to employees outside of the bargaining unit in retaliation for employees’ union activities), 
enfd. 725 Fed. Appx. 129 (3d Cir. 2018); Chinese Daily News, 346 NLRB 906, 909 (2006) 
(same, where employer increased an employees’ workload in retaliation for the employee’s 25
protected activities), enfd. 224 Fed. Appx. 6 (D.C. Cir. 2007).

D. Did Respondent Unlawfully Discipline and/or Discharge Employees for Engaging in 
Union and Protected Concerted Activities?

1. Complaint allegations30

The General Counsel alleges that Respondent violated Section 8(a)(3) and (1) of the Act 
by taking the following adverse employment actions against employees because they engaged in 
union and protected concerted activities, and to discourage employees from engaging in those 
activities:35

(a) On about May 19, 2021, verbally disciplining employee Luis Garibay, Sr.;

(b) On about June 1, 2021, disciplining employee Garibay, Sr.;
40

                                                          
No. 101, slip op. at 7 (2021) (an unlawful threat of futility is established when an employer states or 
implies that it will ensure its nonunion status by unlawful means, or that employees’ attempt to organize 
would be futile for any other reason), enf. denied on other grounds, 120 F.4th 433 (5th Cir. 2024).
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(c) On about July 20, 2021: disciplining and suspending employee Garibay, Sr.;

(d) On about July 28, 2021, suspending employee Garibay, Sr.;

(e) On about December 13, 2021, suspending employee Garibay, Sr.;5

(f) On about December 14, 2021, discharging employee Garibay, Sr.;

(g) On about February 8, 2022, disciplining employee Martin Tapia;
10

(h) On about May 27, 2022, disciplining employee Luis Garibay, Jr.;

(i) On about June 17, 2022, discharging employee Yaniel Cervantes;

(j) On about December 8, 2022, disciplining employee Garibay, Jr.;15

(k) On about March 14, 2023, disciplining employee Garibay, Jr.; and

(l) On about April 18, 2023, discharging employee Garibay, Jr.
20

2. Applicable legal standard

The applicable legal standard for these complaint allegations is the same as what is set 
forth above in Discussion and Analysis Section C(2).

3. Analysis – disciplines/discharge of Luis Garibay, Sr.25

The evidentiary record establishes that from May to December 2021, Respondent took 
the following adverse employment action against driver Luis Garibay, Sr.:

(a) May 19: verbally disciplining Garibay, Sr. for not going out to pick up an additional 30
load when Garibay, Sr. was nearing the end of his shift and had already completed six
loads;

(b) May 31: issuing a first written warning to Garibay, Sr. for arriving 45 minutes late to 
work, when Respondent had not previously disciplined employees for arriving late;35

(c) July 20: disciplining and suspending Garibay, Sr. because Garibay, Sr., with the 
approval of the night supervisor, went home because his assigned truck was not 
available at the start of the shift;

40
(d) July 28: suspending Garibay, Sr. for not wearing a hard hat while outside of his truck 

at a pickup station, when Respondent had not previously disciplined employees for 
not wearing hard hats under those circumstances;
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(e) December 14: suspending and then terminating Garibay, Sr. for using profanity, when
Respondent had not previously disciplined employees for such conduct.

(FOF, Sec. II(D), (F), (J), (K), (O).)
5

For the same reasons as set forth above (see Discussion and Analysis, Sec. C(3)), I find 
that the General Counsel made an initial showing that Respondent disciplined and discharged 
Garibay, Sr. because he and other employees engaged in union and protected concerted 
activities.  In addition to the union activities described above, the evidentiary record shows that 
Garibay, Sr. initiated the union organizing campaign and (starting in September 2021) served as 10
a member of the Union’s bargaining team during negotiations for an initial collective-bargaining 
agreement.  (See FOF, Sec. II(B), (N).)  Respondent’s managers were aware of Garibay, Sr.’s 
early role with the organizing campaign, as shown by (among other things) the text messages 
that operations manager Tippit sent to Garibay, Sr. on May 22.  There is also additional evidence
of animus, including the fact that Respondent: unlawfully interrogated Garibay, Sr. about his 15
union activities and solicited grievances (as shown in Tippit’s May 22 text messages); and 
faulted/disciplined Garibay, Sr. for conduct (e.g., tardiness, not wearing a hard hat, profanity) 
that Respondent tolerated before the union organizing campaign began.

Respondent did not present an affirmative defense that it would have disciplined and 20
discharged Garibay, Sr. even in the absence of his union and protected concerted activities.  
Accordingly, the General Counsel’s initial showing of discrimination stands unrebutted.  Thus, I 
find that Respondent violated Section 8(a)(3) and (1) of the Act by disciplining and/or 
suspending Garibay, Sr. on May 19 and 31, July 20 and 28, and December 14, 2021, and by 
discharging Garibay, Sr. on December 14, 2021, because he engaged in union and protected 25
concerted activities, and to discourage employees from engaging in those activities.  (See GC 
Exh. 2 (pars. 6(c), (d)(1), (e), (f), (h)–(i)).  

4. Analysis – discipline of Martin Tapia
30

The evidence establishes that on February 8, 2022, Respondent issued a written warning 
to driver Martin Tapia for using a trailer that had two broken leaf springs (Tapia did not discover 
this issue when he performed his pre-trip inspection).  Respondent did not have a practice of 
disciplining drivers for this type of issue (truck/trailer damage) before the union organizing 
campaign.  (FOF, Sec. II(Q); see also id., Sec. II(S)–(T).)35

As set forth above in Discussion and Analysis, Sec. C(3), I find that the General Counsel 
made an initial showing that Respondent disciplined Tapia because he and other employees 
engaged in union and protected concerted activities.  In addition, I note that Respondent was 
aware of Tapia’s union activities based on Tapia’s role as a member of the Union’s bargaining 40
team and based on Tapia’s signature on the December 31, 2021 letter that several current and 
former drivers sent to the Board to allege that Respondent was continuing to engage in unfair 
labor practices.  (See FOF, Sec. II(N), (P).)  There is also further support for a finding of animus 
because Respondent departed from past practices when it disciplined Tapia for truck/trailer 
damage, and because the timing of the discipline is suspicious insofar as Respondent disciplined 45
Tapia only a few weeks after Tapia signed the December 31 letter.  
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Respondent did not present an affirmative defense to rebut the General Counsel’s initial 
showing that Respondent disciplined Tapia for discriminatory reasons.  Accordingly, I find that 
Respondent violated Section 8(a)(3) and (1) of the Act by disciplining Tapia on February 8, 
2022, because he engaged in union and protected concerted activities, and to discourage 5
employees from engaging in those activities.  (See GC Exh. 2 (par. 6(j)).

5. Analysis – discharge of Yaniel Cervantes

The evidentiary record shows that on about June 17, 2022, Yaniel Cervantes was driving 10
one of Respondent’s trucks at the landfill when the truck axle broke after hitting a pothole.  
Respondent suspended Cervantes the following day, and subsequently discharged him.  
Respondent did not ask Cervantes any questions (beyond the discussion when Cervantes reported
the incident) about how the truck damage occurred, and did not discipline or discharge a driver 
who was not a union supporter and sustained similar truck damage 1 week earlier in June 2022.  15
(FOF, Sec. II(S).)

Based on the my findings set forth in Discussion and Analysis, Sec. C(3), I find that the 
General Counsel made an initial showing that Respondent discharged Cervantes because he and 
other employees engaged in union and protected concerted activities.  I also find that  20
Respondent was aware of Cervantes’ union activities based on Cervantes’ signature on the 
December 31, 2021 letter that several current and former drivers sent to the Board to allege that 
Respondent was continuing to engage in unfair labor practices.  (See FOF, Sec. II(P).)  The 
General Counsel also presented additional evidence of animus, including evidence of: disparate 
treatment (Respondent discharged Cervantes but was more lenient with a driver who sustained 25
similar truck damage but did not support the Union); a limited investigation into Cervantes’ 
alleged misconduct; and Respondent’s history of not disciplining or discharging employees for 
truck/trailer damage before the union organizing campaign.  (See FOF, Sec. II(S); see also id., 
Sec. II(Q), (S)–(T).)

30
As with other complaint allegations, Respondent did not present an affirmative defense to

rebut the General Counsel’s initial showing that Respondent discharged Cervantes for 
discriminatory reasons.  I therefore find that Respondent violated Section 8(a)(3) and (1) of the 
Act by discharging Cervantes on about June 18, 2022, because he engaged in union and 
protected concerted activities, and to discourage employees from engaging in those activities.  35
(See GC Exh. 2 (par. 6(l)).)

6. Analysis – discipline and discharge of Luis Garibay, Jr.

The evidentiary record establishes that from May 2022, to April 2023, Respondent took 40
the following adverse employment action against driver Luis Garibay, Jr.:

(a) May 27, 2022: disciplining Garibay, Jr. for not going out to pick up an additional load
when Garibay, Jr. was nearing the end of his shift and had already completed six 
loads;45
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(b) December 8, 2022: disciplining Garibay, Jr. for bumping into a boulder and denting 
the back bumper of the truck that Garibay, Jr. was driving;

(c) March 14, 2023: placing Garibay, Jr. on a disciplinary 60–day probation after 
Garibay, Jr.’s trailer caused damage to the hood of a truck a few feet behind the trailer5
(Garibay, Jr.’s truck and trailer moved backwards while machinery at the pickup 
location was tamping down the trash in Garibay, Jr.’s trailer); and

(d) April 18, 2023: discharging Garibay, Jr. for falling asleep in his truck while waiting 
in line at the landfill tipper.10

(FOF, Sec. II(R), (T), (V)–(W).)

The General Counsel made an initial showing that Respondent disciplined and discharged
Garibay, Jr. because he and other employees engaged in union and protected concerted activities.15
(See Discussion and Analysis, Sec. C(3).)  In addition, I note that Respondent was aware of 
Garibay, Jr.’s union activities based on (among other things) Garibay, Jr.’s June 10, 2021 
discussion with Respondent’s labor consultants, Garibay, Jr.’s signature on the December 31, 
2021 letter to the Board to raise concern that Respondent was continuing to engage in unfair 
labor practices, and Garibay, Jr.’s participation in a 1–day strike to protest the lack of progress in20
contract negotiations.  (See FOF, Sec. II(H), (P), (U).)

There is also additional support for finding that Respondent’s acted with animus when it 
disciplined Garibay, Jr. for not going out to pick up an additional load (on May 27, 2022) and for
truck damage (on December 8, 2022, and March 14, 2023).  I find that the directive to Garibay, 25
Jr. to pick up an additional load arose from Respondent’s unlawful decision to subject employees
to different and more onerous working conditions in retaliation for their union support.  (See 
Discussion and Analysis, Sec. C(3), supra.)  As for the disciplinary actions based on truck 
damage, Respondent departed from its past practice of not disciplining employees for those types
of issues before the union organizing campaign.  (See FOF, Sec. II(Q), (S)–(T); see also id., Sec. 30
II(V) (noting that Respondent’s decision to place Garibay, Jr. on probation on March 14, 2023 
was also a departure from past practice).)  

I also find that there is sufficient evidence that Respondent’s decision to discharge 
Garibay, Jr. was tainted.  First, the decision to discharge Garibay, Jr. relied, at least in part, on 35
the unlawful 60–day probation that Respondent imposed on March 14, 2023 (Garibay, Jr. was 
still on probation when Respondent discharged him, and Respondent referenced that fact as a 
basis for discharging Garibay, Jr.).  (See FOF, Sec. II(W).)  That means that the discharge 
decision was also unlawful.  See Care Manor of Farmington, Inc., 318 NLRB 725, 726 (1995) 
(explaining that a decision to discipline or terminate an employee is tainted if the decision relies 40
on prior discipline that was unlawful); Dynamics Corp., 296 NLRB 1252, 1253–1254 (1989) 
(same), enfd. 928 F.2d 609 (2d Cir. 1991).  Second, the evidentiary record shows that before the 
organizing campaign Respondent tolerated drivers taking naps while waiting in pickup/dropoff 
lines, but departed from that practice when Garibay, Jr. engaged in that conduct after the 
organizing campaign.  While I do not condone employees taking naps while on duty, 45
Respondent’s departure from its past practices regarding that conduct (see FOF, Sec. II(W)) 
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supports a finding of animus, along with the ample other evidence in the record regarding 
Respondent’s unlawful conduct specifically towards Garibay, Jr. and generally towards 
employees who supported the Union.

Respondent did not present an affirmative defense to rebut the General Counsel’s initial 5
showing that Respondent disciplined and discharged Garibay, Jr. for discriminatory reasons.  I 
therefore find that Respondent violated Section 8(a)(3) and (1) of the Act by disciplining 
Garibay, Jr. on about May 27 and December 8, 2022, and on March 14, 2023, and by discharging
Garibay, Jr. on about April 18, 2023, because he engaged in union and protected concerted 
activities, and to discourage employees from engaging in those activities.  (See GC Exh. 2 (pars. 10
6(k), (m)–(o).)

E. Did Respondent Unlawfully Fail and Refuse to Provide the Union with Information that 
the Union Requested?

15
1. Complaint allegations

The General Counsel alleges that since about December 27, 2022, Respondent has, in 
violation of Section 8(a)(5) and (1) of the Act, failed and refused to furnish information in 
response to the Union’s request for information about: employees’ paid sick balance in July 20
2022; employees’ paid sick time balance in December 2022; and how much sick time was paid 
out for employee Adrian Gonzales in the 2022 calendar year.

2. Applicable legal standard
25

An employer is obligated under the Act to supply information requested by the union that
is potentially relevant and would be of use to the union in fulfilling its responsibilities as the 
employees’ bargaining representative.  Generally, information concerning wages, hours, and 
other terms and conditions of employment for unit employees is presumptively relevant to the 
union’s role as exclusive collective-bargaining representative.  By contrast, information 30
concerning extra-unit employees is not presumptively relevant, and thus relevance must be 
shown.  The burden to show relevance, however, is not exceptionally heavy, as the Board uses a 
broad, discovery type standard in determining relevance in information requests.  E.I. Du Pont de
Nemours & Co., 366 NLRB No. 178, slip op. at 4 (2018); A-1 Door & Building Solutions, 356 
NLRB 499, 500 (2011).35

3. Analysis

Since at least August 4, 2021, the Union has been the exclusive collective-bargaining 
representative of Respondent’s employees in the following appropriate unit:40

All full-time and regular part-time truck drivers employed by [Respondent] at its Las 
Vegas, Nevada facility; excluding all other employees, office clerical employees, 
professional employees, managerial employees, guards, and supervisors as defined in the 
Act.45
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(FOF, Sec. II(L).)  In a December 27, 2022 email to regional manager Diaz, union organizer 
Miranda requested information about: employees’ paid sick balance in July 2022; employees’ 
paid sick time balance in December 2022; and how much sick time Respondent paid out for 
driver Adrian Gonzales in 2022.  Respondent did not provide the Union with the requested 
information.  (FOF, Sec. II(U); see also GC Exh. 17 (listing Gonzales as one of Respondent’s 5
drivers).)

The information that the Union sought about employee sick time qualifies as information 
that relates to bargaining unit members’ terms and conditions of employment.  As a result, the 
Union was requesting information that is presumptively relevant to the Union’s role as the 10
exclusive collective-bargaining representative of the bargaining unit.  Since Respondent did not 
present evidence to rebut the presumption of relevance, I find that Respondent violated Section 
8(a)(5) and (1) of the Act by, since December 27, 2022, failing and refusing to provide the 
information that the Union requested.  

15
CONCLUSIONS OF LAW

1. Respondent is an employer engaged in commerce within the meaning of Section 2(2), 
(6), and (7) of the Act.

20
2. The Union is a labor organization within the meaning of Section 2(5) of the Act.

3. Since about August 4, 2021, the Union has been the exclusive collective-bargaining 
representative of employees in the following appropriate bargaining unit:

25
All full-time and regular part-time truck drivers employed by Respondent at its 
Las Vegas, Nevada facility; excluding all other employees, office clerical 
employees, professional employees, managerial employees, guards, and 
supervisors as defined in the Act.

30
4. By, on about May 11, 2021, changing employees’ working conditions (with new 

procedures for checking in/out company vehicle keys, and new shifts for night drivers) 
because employees engaged in union and protected concerted activities, and to 
discourage employees from engaging in those activities, Respondent violated Section 
8(a)(3) and (1) of the Act.35

5. By, on about May 19, 2021, verbally disciplining Luis Garibay, Sr. because he engaged 
in union and protected concerted activities, and to discourage employees from engaging 
in those activities, Respondent violated Section 8(a)(3) and (1) of the Act.

40
6. By, verbally and by text message on about May 22, 2021, creating an impression that 

Respondent had employees’ union and protected concerted activities under surveillance, 
Respondent violated Section 8(a)(1) of the Act.
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7. By, verbally and by text message on about May 22, 2021, interrogating employees about 
their union and protected concerted activities, Respondent violated Section 8(a)(1) of the 
Act.

8. By, via text message on about May 22, 2021, soliciting employee complaints and 5
grievances during the union organizing campaign and thereby implicitly promising 
employees increased benefits and improved terms and conditions of employment, 
Respondent violated Section 8(a)(1) of the Act.

9. By, on about May 24, 2021, changing employees’ working conditions (changing shift 10
schedules for drivers and not assigning some drivers to a specific truck) because they 
engaged in union and protected concerted activities and to discourage employees from 
engaging in those activities, Respondent violated Section 8(a)(3) and (1) of the Act.

10. By, on about May 31, 2021, issuing a first written warning to Luis Garibay, Sr. because 15
he engaged in union and protected concerted activities, and to discourage employees 
from engaging in those activities, Respondent violated Section 8(a)(3) and (1) of the Act.

11. By, in about late May 2021, imposing more onerous working conditions on employees 
(requiring a driver to work a 14–hour shift) because they engaged in union and protected 20
concerted activities and to discourage employees from engaging in those activities, 
Respondent violated Section 8(a)(3) and (1) of the Act.

12. By, on about June 10, 2021, providing misleading information to employees about the 
identity of labor consultants that Respondent hired to speak to employees about the 25
organizing campaign, Respondent violated Section 8(a)(1) of the Act.

13. By, on about June 10, 2021, interrogating employees about their union and protected 
concerted activities, Respondent violated Section 8(a)(1) of the Act.

30
14. By, on about June 10, 2021, soliciting employee complaints and grievances during the 

union organizing campaign and thereby implicitly promising employees increased 
benefits and improved terms and conditions of employment, Respondent violated Section
8(a)(1) of the Act.

35
15. By, on about July 20, 2021, disciplining and suspending Luis Garibay, Sr. because he 

engaged in union and protected concerted activities, and to discourage employees from 
engaging in those activities, Respondent violated Section 8(a)(3) and (1) of the Act.

16. By, on about July 28, 2021, suspending Luis Garibay, Sr. because he engaged in union 40
and protected concerted activities, and to discourage employees from engaging in those 
activities, Respondent violated Section 8(a)(3) and (1) of the Act.

17. By, in about early August 2021, changing employees’ working conditions (changing 
drivers’ shift schedules, assigning drivers to damaged trucks or to trucks that were not 45
available when shifts began, dispatching drivers to pickup locations with longer wait 
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times, and requiring drivers to work beyond their customary 12–hour shifts) because they
engaged in union and protected concerted activities and to discourage employees from 
engaging in those activities, Respondent violated Section 8(a)(3) and (1) of the Act.

18. By, on about December 14, 2021, suspending and then discharging Luis Garibay, Sr. 5
because he engaged in union and protected concerted activities, and to discourage 
employees from engaging in those activities, Respondent violated Section 8(a)(3) and (1) 
of the Act.

19. By, on about February 8, 2022, disciplining Martin Tapia because he engaged in union 10
and protected concerted activities, and to discourage employees from engaging in those 
activities, Respondent violated Section 8(a)(3) and (1) of the Act.

20. By, on about May 27, 2022, disciplining Luis Garibay, Jr. because he engaged in union 
and protected concerted activities, and to discourage employees from engaging in those 15
activities, Respondent violated Section 8(a)(3) and (1) of the Act.

21. By, on about June 18, 2022, discharging Yaniel Cervantes because he engaged in union 
and protected concerted activities, and to discourage employees from engaging in those 
activities, Respondent violated Section 8(a)(3) and (1) of the Act.20

22. By, on about December 8, 2022, disciplining Luis Garibay, Jr. because he engaged in 
union and protected concerted activities, and to discourage employees from engaging in 
those activities, Respondent violated Section 8(a)(3) and (1) of the Act.

25
23. By, since about December 27, 2022, failing and refusing to furnish information that the 

Union requested about employee sick balances, sick time balances, and sick time, 
Respondent violated Section 8(a)(5) and (1) of the Act.

24. By, on about March 14, 2023, placing Luis Garibay, Jr. on a 60–day disciplinary 30
probation because he engaged in union and protected concerted activities, and to 
discourage employees from engaging in those activities, Respondent violated Section 
8(a)(3) and (1) of the Act.

25. By, on about April 18, 2023, discharging Luis Garibay, Jr. because he engaged in union 35
and protected concerted activities, and to discourage employees from engaging in those 
activities, Respondent violated Section 8(a)(3) and (1) of the Act.

26. The unfair labor practices stated in Conclusions of Law 4–25, above, affect commerce 
within the meaning of Section 2(6) and (7) of the Act40

REMEDY
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Having found that Respondent has engaged in certain unfair labor practices, I shall order 
it to cease and desist therefrom and to take certain affirmative action designed to effectuate the 
policies of the Act.

Respondent, having unlawfully discharged Yaniel Cervantes, Luis Garibay, Jr., and Luis 5
Garibay, Sr., must offer them reinstatement to their former jobs or if those jobs no longer exist, to
substantially equivalent positions without prejudice to their seniority and other rights and 
privileges they would have enjoyed absent the discrimination against them.  Respondent shall 
also make Cervantes, Garibay, Jr., and Garibay, Sr. whole for any loss of earnings and other 
benefits.  The make-whole remedy for the unlawful discharges shall be computed in accordance 10
with F.W. Woolworth Co., 90 NLRB 289 (1950), with interest at the rate prescribed in New 
Horizons, 283 NLRB 1173 (1987), compounded daily as prescribed in Kentucky River Medical 
Center, 356 NLRB 6 (2010).  Consistent with Thryv, Inc., 372 NLRB No. 22, slip op. at 14 
(2022), enf. denied in part on other grounds, 102 F.4th 727 (5th Cir. 2024), Respondent shall also
compensate Cervantes, Garibay, Jr., and Garibay, Sr. for any other direct or foreseeable pecuniary15
harms incurred as a result of the unlawful discharges, including reasonable search-for-work and 
interim employment expenses, if any, regardless of whether these expenses exceed interim 
earnings.  Compensation for those harms shall be calculated separately from taxable net backpay,
with interest at the rate prescribed in New Horizons, supra, compounded daily as prescribed in 
Kentucky River Medical Center, supra.20

Respondent, having unlawfully suspended Luis Garibay, Sr., shall make him whole for 
any loss of earnings and other benefits.  The make-whole remedy for the unlawful suspensions 
shall be computed in accordance with F.W. Woolworth Co., supra, with interest at the rate 
prescribed in New Horizons, supra, compounded daily as prescribed in Kentucky River Medical 25
Center, supra.  Consistent with Thryv, Inc., supra, Respondent shall also compensate Garibay, Sr.
for any other direct or foreseeable pecuniary harms incurred as a result of the unlawful 
suspensions, including reasonable search-for-work and interim employment expenses, if any, 
regardless of whether these expenses exceed interim earnings.  Compensation for those harms 
shall be calculated separately from taxable net backpay, with interest at the rate prescribed in 30
New Horizons, supra, compounded daily as prescribed in Kentucky River Medical Center, supra.

I shall require Respondent to remove from its files any references to the unlawful 
disciplines, suspensions, and/or discharges of Yaniel Cervantes, Luis Garibay, Jr., Luis Garibay, 
Sr., and Martin Tapia, and to notify them in writing that this has been done and that the unlawful 35
disciplines, suspensions, and discharges will not be used against them in any way.

Respondent, having unlawfully changed employees working conditions (including 
imposing more onerous working conditions), shall make employees whole for any loss of 
earnings and other benefits.  The make-whole remedy for these violations shall be computed in 40
accordance with Ogle Protective Service, 183 NLRB 682 (1970), enfd. 444 F.2d 502 (6th Cir. 
1971), with interest at the rate prescribed in New Horizons, supra, compounded daily as 
prescribed in Kentucky River Medical Center, supra.  Consistent with Thryv, Inc., supra, 
Respondent shall also compensate employees for any other direct or foreseeable pecuniary harms
incurred as a result of the unlawfully changed working conditions, including reasonable search-45
for-work and interim employment expenses, if any, regardless of whether these expenses exceed 
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interim earnings.  Compensation for those harms shall be calculated separately from taxable net 
backpay, with interest at the rate prescribed in New Horizons, supra, compounded daily as 
prescribed in Kentucky River Medical Center, supra.

Respondent shall also rescind all unlawful changes that it made to employees’ working 5
conditions (i.e., changes to schedules, procedures for checking out and checking in vehicle keys, 
work hours, shifts, work schedules, and truck assignment and dispatch procedures and practices) 
and restore the status quo that existed prior to the unlawful changes.  See Gavilon Grain, LLC, 
371 NLRB No. 79, slip op. at 1.

10
For all employees receiving backpay as a remedy in this case, Respondent shall 

compensate each such employee for the adverse tax consequences, if any, of receiving a lump-
sum backpay award, and file with the Regional Director for Region 28, within 21 days of the 
date the amount of backpay is fixed, either by agreement or Board order, a report allocating the 
backpay award to the appropriate calendar years, in accordance with AdvoServ of New Jersey, 15
Inc., 363 NLRB 1324 (2016).  In accordance with Cascades Containerboard 
Packaging–Niagara, 370 NLRB No. 76 (2021), as modified in 371 NLRB No. 25 (2021), 
Respondent shall also be required to file with the Regional Director for Region 28 a copy of each
backpay recipient’s corresponding W–2 form reflecting the backpay award.

20
On these findings of fact and conclusions of law and on the entire record, I issue the 

following recommended20

ORDER
25

Respondent, Endurance Environmental Solutions, LLC, Las Vegas, Nevada, its officers, 
agents, successors, and assigns, shall

1. Cease and desist from
30

(a) Coercively interrogating employees about their and other employees’ union and/or 
protected concerted activities.

(b) Creating the impression that employees’ union or other protected activities are under  
surveillance.35

(c) Soliciting grievances from employees and impliedly promising to remedy them in 
order to discourage employees from supporting the Union.

(d) Providing misleading information to employees about the identity of labor consultants40
that the company hired to speak to employees.

                                                          
20If no exceptions are filed as provided by Sec. 102.46 of the Board's Rules and Regulations, the 

findings, conclusions, and recommended Order shall, as provided in Sec. 102.48 of the Rules, be adopted 
by the Board and all objections to them shall be deemed waived for all purposes due under the terms of 
this Order. 

http://www.lexis.com/research/buttonTFLink?_m=ccc74c0d1965d96c1c41523c8a2f684e&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b203%20L.R.R.M.%201487%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=91&_butInline=1&_butinfo=29%20C.F.R.%20102.46&_fmtstr=FULL&docnum=5&_startdoc=1&wchp=dGLbVzB-zSkAb&_md5=1b0797b8e504f5afd838754cdb9ff5dd
http://www.lexis.com/research/buttonTFLink?_m=ccc74c0d1965d96c1c41523c8a2f684e&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b203%20L.R.R.M.%201487%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=92&_butInline=1&_butinfo=29%20C.F.R.%20102.48&_fmtstr=FULL&docnum=5&_startdoc=1&wchp=dGLbVzB-zSkAb&_md5=8cb0c549405018b0cdc177a65345584e
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(e) Disciplining, suspending, and discharging employees because they engage in union 
and/or protected concerted activities.

(f) Changing employees’ working conditions and/or imposing more onerous working 5
conditions on employees because employees engaged in union and/or protected 
concerted activities.

(g) Refusing to bargain collectively with the Union by failing and refusing to furnish it 
with requested information that is relevant and necessary to the Union’s performance 10
of its functions as the collective-bargaining representative of the Respondent’s unit 
employees.

(h) In any like or related manner interfering with, restraining, or coercing employees in the
exercise of the rights guaranteed them by Section 7 of the Act.15

2. Take the following affirmative action necessary to effectuate the policies of the Act.

(a) Within 14 days from the date of this Order, offer Yaniel Cervantes, Luis Garibay, Jr., 
and Luis Garibay, Sr., full reinstatement to their former jobs or, if those jobs no longer20
exist, to substantially equivalent positions, without prejudice to their seniority or any 
other rights or privileges previously enjoyed.

(b) Make employees whole for any loss of earnings and other benefits, and for any other 
direct or foreseeable pecuniary harms, suffered as a result of the discrimination 25
against them in the manner set forth in the remedy section of this decision.

(c) Compensate affected employees for the adverse tax consequences, if any, of receiving
lump-sum backpay awards, and file with the Regional Director for Region 28 within 
21 days of the date the amount of backpay is fixed, either by agreement or Board 30
order, a report allocating the backpay award(s) to the appropriate calendar year(s).

(d) Within 14 days from the date of this Order, remove from its files any reference to the 
unlawful disciplines, suspensions, and/or discharges of Yaniel Cervantes, Luis 
Garibay, Jr., Luis Garibay, Sr., and Martin Tapia, and, within 3 days thereafter, notify 35
them in writing that this has been done and that the unlawful disciplines, suspensions,
and discharges will not be used against them in any way. 

(e) Restore employees’ working conditions for schedules, procedures for checking out 
and checking in vehicle keys, work hours, shifts, work schedules, and truck 40
assignment and dispatch procedures and practices to the status quo that existed before
Respondent unlawfully changed employees’ working conditions.

(f) Furnish to the Union in a timely manner the information requested by the Union on 
December 27, 2022.45
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(g) Preserve and, within 14 days of a request, or such additional time as the Regional 
Director may allow for good cause shown, provide at a reasonable place designated 
by the Board or its agents, all payroll records, social security payment records, 
timecards, personnel records and reports, and all other records, including an 
electronic copy of such records if stored in electronic form, necessary to analyze the 5
amounts due under the terms of this Order.

(h) Within 14 days after service by the Region, post at its Las Vegas, Nevada facility 
copies of the attached notice marked “Appendix.”21   Copies of the notice, on forms 
provided by the Regional Director for Region 28, after being signed by Respondent’s 10
authorized representative, shall be posted by Respondent and maintained for 60 
consecutive days in conspicuous places, including all places where notices to 
employees are customarily posted.  In addition to physical posting of paper notices, 
notices shall be distributed electronically, such as by email, posting on an intranet or 
an internet site, and/or other electronic means, if Respondent customarily 15
communicates with its employees by such means.  Reasonable steps shall be taken by
Respondent to ensure that the notices are not altered, defaced, or covered by any other
material.  If Respondent has gone out of business or closed the facility involved in 
these proceedings, Respondent shall duplicate and mail, at its own expense, a copy of 
the notice to all current employees and former employees employed by Respondent at20
any time since May 11, 2021.

(i) Within 21 days after service by the Region, file with the Regional Director for Region
28 a sworn certification of a responsible official on a form provided by the Region 
attesting to the steps that Respondent has taken to comply.25

IT IS FURTHER ORDERED that the complaint is dismissed insofar as it alleges violations of 
the Act not specifically found.

Dated, Washington, D.C., June 24, 202630

                                                             Geoffrey Carter
                                                             Administrative Law Judge

35

                                                          
21 If this Order is enforced by a judgment of a United States court of appeals, the words in the notice 

reading “Posted by Order of the National Labor Relations Board” shall read “Posted Pursuant to a 
Judgment of the United States Court of Appeals Enforcing an Order of the National Labor Relations 
Board.”
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APPENDIX

NOTICE TO EMPLOYEES
Posted by Order of the

National Labor Relations Board
An Agency of the United States Government

The National Labor Relations Board has found that we violated Federal labor law and has 
ordered us to post and obey this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO:

Form, join, or assist a union;
Choose a representative to bargain with us on your behalf;
Act together with other employees for your benefit and protection;
Choose not to engage in any of these protected activities.

WE WILL NOT coercively question you about your union and protected concerted activities
or the union and protected concerted activities of other employees.

WE WILL NOT create the impression that we are engaged in surveillance of your union 
and/or protected concerted activities.

WE WILL NOT solicit grievances from you and impliedly promise to remedy them in order 
to discourage you from supporting the Teamsters, Chauffers, Warehousemen and Helpers Local 
631, affiliated with International Brotherhood of Teamsters (Union).

WE WILL NOT provide misleading information to employees about the identity of labor 
consultants that we hire to speak to employees.

WE WILL NOT change employees’ working conditions or impose more onerous working 
conditions on employees because of their union and/or protected concerted activities.

WE WILL NOT discipline, discharge or otherwise discriminate against any of you for 
engaging in union and/or protected concerted activities.

WE WILL NOT refuse to bargain collectively with the Union by failing and refusing to 
furnish it with requested information that is relevant and necessary to the Union’s performance of
its functions as the collective-bargaining representative of our unit employees.

WE WILL NOT in any like or related manner interfere with, restrain, or coerce you in the 
exercise of the rights listed above. 

WE WILL, within 14 days from the date of the Board’s Order, offer Yaniel Cervantes, Luis
Garibay, Jr., and Luis Garibay, Sr. full reinstatement to their former jobs or, if those jobs no longer
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exist, to substantially equivalent positions, without prejudice to their seniority or any other rights
or privileges previously enjoyed.

WE WILL restore employees’ working conditions for schedules, procedures for checking 
out and checking in vehicle keys, work hours, shifts, work schedules, and truck assignment and 
dispatch procedures and practices to the status quo that existed before we unlawfully changed 
employees’ working conditions.

WE WILL make employees whole for any loss of earnings and other benefits resulting our 
unlawful adverse employment actions (changed working conditions, suspensions, and 
discharges), less any net interim earnings, plus interest, and WE WILL also make employees whole
for any other direct or foreseeable pecuniary harms, suffered as a result of the unlawful adverse 
employment actions, including reasonable search-for-work and interim employment expenses, 
plus interest. 

WE WILL compensate affected employees for the adverse tax consequences, if any, of 
receiving lump-sum backpay awards, and WE WILL file with the Regional Director for Region 28 
within 21 days of the date the amount of backpay is fixed, either by agreement or Board order, a 
report allocating the backpay awards to the appropriate calendar year(s).

WE WILL, within 14 days from the date of the Board’s Order, remove from our files any 
reference to the unlawful disciplines, suspensions, and/or discharges issues to Yaniel Cervantes, 
Luis Garibay, Jr., Luis Garibay, Sr., and Martin Tapia, and WE WILL, within 3 days thereafter, 
notify them in writing that this has been done and that the unlawful disciplines, suspensions, and 
discharges will not be used against them in any way.

WE WILL furnish to the Union in a timely manner the information requested by the Union 
on December 27, 2022 regarding paid sick time and paid sick time balances.

Endurance Environmental Solutions, LLC
(Employer)

Dated: By:
(Representative) (Title)

The National Labor Relations Board is an independent Federal agency created in 1935 to enforce
the National Labor Relations Act.  It conducts secret-ballot elections to determine whether
employees want union representation, and it investigates and remedies unfair labor practices by
employers and unions.  To find out more about your rights under the Act and how to file a charge
or election petition, you may speak confidentially to any agent with the Board’s Regional Office
set forth below.  You may also obtain information from the Board’s website: www.nlrb.gov. 

2600 North Central Avenue, Suite 1400 Phoenix, AZ 85004-3099
(602) 640-2160, Hours: 8:15 a.m. to 4:45 p.m.

http://www.nlrb.gov
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The Administrative Law Judge’s decision can be found at www.nlrb.gov/case/28-CA-278714 or 
by using the QR code below.  Alternatively, you can obtain a copy of the decision from the 
Executive Secretary, National Labor Relations Board, 1015 Half Street, S.E., Washington, D.C. 
20570, or by calling (202) 273-1940.

THIS IS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED BY ANYONE
THIS NOTICE MUST REMAIN POSTED FOR 60 CONSECUTIVE DAYS FROM THE DATE

OF POSTING AND MUST NOT BE ALTERED, DEFACED, OR COVERED BY ANY 
OTHER MATERIAL. ANY QUESTIONS CONCERNING THIS NOTICE OR COMPLIANCE 

WITH ITS PROVISIONS MAY BE DIRECTED TO THE ABOVE REGIONAL OFFICE’S 
COMPLIANCE OFFICER (602) 416-4755.

http://www.nlrb.gov/case/28-CA-278714
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