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DECISION

Case 20-CA-353378

STATEMENT OF THE CASE

MICHAEL P. SILVERSTEIN, Administrative Law Judge. In Cemex Construction
Materials Pacific, LLC, 372 NLRB No. 130 (2023), the Board created a new pathway for labor
organizations to obtain recognition without filing a representation petition. Under this new
paradigm, unions that obtain signed authorization cards from a majority of employees in an
appropriate unit can present the employer with a demand for recognition. If the employer neither
recognizes the union as the employees’ designated collective-bargaining representative nor files
an RM-petition within two weeks of the demand for recognition, the Board will find that the
employer violated Section 8(a)(5) of the Act by failing and refusing to recognize and bargain
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with the union and will issue a remedial bargaining order.! This is the first case litigated after
Cemex alleging the commission of an unfair labor practice simply because the employer did not
file an RM-petition and declined to recognize the union upon the presentation of a demand for
recognition. Because I am compelled to follow the Board’s guidance, for the reasons outlined
below, I find that Amazon has violated Section 8(a)(5) of the Act as alleged in the complaint.

On October 23, 2024, Teamsters Amazon National Negotiating Committee, International
Brotherhood of Teamsters filed an unfair labor practice charge against Amazon.com Services
LLC (the Employer or Respondent or Amazon) docketed by Region-20 of the Board as Case 20-
CA-353378. A Complaint and Notice of Hearing issued on April 21, 2025, and Respondent filed
its Answer to the Complaint on May 5, 2025.

A trial was conducted in this matter on August 5-6, 2025, and on March 16, 2026, in San
Francisco, California. At trial, all parties were afforded the right to call, examine, and cross-
examine witnesses, to present any relevant documentary evidence, and to argue their respective
legal positions orally.? Counsel for the General Counsel and Respondent delivered closing
arguments on March 16, 2026. The Charging Party and Respondent filed post-trial briefs.

On the entire record, including my observation of the demeanor of the witnesses, and
after carefully considering the closing arguments and briefs, I make the following:

FINDINGS OF FACT
JURISDICTION

Respondent admits, and I find that at all material times, it has been a Delaware limited
liability company with a delivery center located at 749 Toland Street in San Francisco,
California, and has been engaged in the retail sale and delivery of consumer products throughout
the United States. In conducting its business operations for the 12-month period prior to the
issuance of the Complaint, Respondent derived gross revenues in excess of $500,000 and
purchased and received at its Toland Street facility goods and supplies valued in excess of $5,000
directly from enterprises located outside the State of California. Respondent also admits, and I

find, that it has been an employer engaged in commerce within the meaning of Sections 2(2), (6),
and (7) of the Act.

' The Board in Cemex also lowered the threshold for issuing a bargaining order when unfair labor
practices are committed in the runup to an election. If an employer commits unfair labor practices that
frustrate a free, fair, and timely election, the Board will dismiss the election petition and issue a
bargaining order based on the employees’ prior, proper designation of a representative for purposes of
collective bargaining pursuant to Section 9(a) of the Act. 372 NLRB at slip op. 26-30. No election
petition was filed in this case, and no independent unfair labor practices were alleged as part of the instant
complaint. Thus, my Decision does not touch on this aspect of Cemex.

2 The General Counsel called seven witnesses — Alejandro Negrete, Dori Goldberg, Joshua Black,
Jocelyn Vargas, Janeé Roberts, Kenneth Chu, and Leah Pensler. The Respondent did not call any
witnesses.
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Labor Organization Status

In its Answer to the Complaint, Respondent denies that the Teamsters Amazon National
Negotiating Committee (TANNC) is a labor organization within the meaning of Section 2(5) of
the Act. The record evidence, however, firmly establishes that TANNC is a committee within the
International Brotherhood of Teamsters (the Union or Charging Party) and thus, is clearly a labor
organization within the meaning of Section 2(5) of the Act.?

Section 2(5) of the Act defines “labor organization” as “any organization of any kind...in
which employees participate and which exists for the purpose, in whole or in part, of dealing
with employers concerning grievances, labor disputes, wages, rates of pay, hours of employment
or conditions of work.” 29 U.S.C.§ 152. The absence of formalities in its structure, e.g. lack of
bylaws or dues, does not defeat the finding of labor organization status if employees participate
in the organization for the purpose of dealing with an employer regarding terms and conditions
of work. See e.g. Butler Mfg. Co., 167 NLRB 308, 308 (1967).

Alejandro Negrete, lead organizer for the Teamsters Joint Council with jurisdiction over
San Francisco, testified that TANNC is a committee formed by the Teamsters to work with local
unions and affiliates to represent Amazon workers and collectively negotiate employees’ wages,
benefits, and other terms and conditions of employment. (Tr. 45-49). Willie Burden, Jr. testified
that under Article 12 of the Teamsters constitution, master negotiating committees are formed to
help coordinate local unions’ organizing and negotiating strategies for employers the Teamsters
are seeking to organize on a national scale. Burden testified that Teamsters president Sean
O’Brien created TANNC after receiving verbal approval from the three Teamsters locals in New
York, California, and Illinois that had organized Amazon workers and the delivery service
professionals (DSPs) servicing Amazon facilities. Burden opined that the formation of TANNC
in August 2024 was no different than national negotiating committees that the Union has
established for negotiations with UPS, DHL, and the Red Cross.* (GC Ex. 9, pg. 1050).

In his August 26, 2024 letter to Amazon, Sean O’Brien announced that Amazon Labor
Union — IBT Local 1, and Local 396, Teamsters were a part of TANNC and were demanding to
bargain with Amazon over their employees’ terms and conditions of employment. On behalf of
TANNC, O’Brien sent follow-up demands for recognition at Amazon’s DBK4 facility in Queens,
New York (letter dated September 16™) and at DCK6, the facility that is subject to the instant
complaint (letter dated November 279). (GC Ex. 10).

Burden testified that each participating local sends about 10-20 individuals to TANNC
meetings to collect data in preparation for contract negotiations. The first of these meetings took
place in Florence, Kentucky in November 2024. About 60-80 people attended this meeting,
including DCK6 warehouse associates Dori Goldberg and Janeé Roberts. Goldberg testified that

3 In arelated case, 20-CA-353627, which involved the same Union and Respondent, and over which I
also presided, Willie Burden, Jr., a staff attorney in the Union’s General Counsel’s office, testified
regarding TANNC s labor organization status. Burden’s testimony and the exhibits from his testimony
were admitted into this record as General Counsel Exhibits 9 and 10. (Tr. 445-446).

* Negrete also testified that there is no difference between the Amazon Division of the Teamsters and
TANNC. (Tr. 61).
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employees from about 7 or 8 different Amazon facilities discussed working conditions at their
respective workplaces, drafted demands to further their organizing campaign and discussed how

to move closer to obtaining a collective bargaining agreement with Amazon. (Tr. 183, 300-302,
415-416).°

In this case, multiple witnesses testified that TANNC is a committee within the Teamsters
that exists to coordinate organizing efforts at Amazon facilities across the country. Participants
in TANNC include rank-and-file employees employed at Amazon warehouses. Therefore,
employees participate in TANNC to deal with Amazon concerning employees’ terms and
conditions of employment and TANNC, as a committee within the Teamsters, is a labor
organization within the meaning of Section 2(5) of the Act.

Based on the foregoing, I find that this dispute affects commerce and that the Board has
jurisdiction over this case, pursuant to Section 10(a) of the Act.

ALLEGED UNFAIR LABOR PRACTICES

This case involves Amazon’s DCK6 warehouse, which is located in the Bayview
neighborhood of San Francisco, California. At this location, packages arrive on trucks from
Amazon fulfillment centers, employees unload and sort the packages, and later the same day,
these packages are loaded onto vans for delivery to customers’ homes and businesses. (Tr. 197-
198, 303, 320-321).

Two shifts work overnight into the late morning. Sort Zero, which runs from 9:50pm to
2:50am, consists of employees unloading packages from trucks, labeling the packages, and
sorting them into their designated aisles in the warehouse. This shift employs about a third of the
DCK6 workforce. Cycle One runs from 3:20am until 11:50am and involves the same unloading
and stowing processes described above, plus the organizing and loading of packages onto
delivery vehicles. This shift employs about two-thirds of the DCK6 workforce. The goal is to
load all packages onto trucks by noon so that they will be delivered by the end of the day. A
much smaller shift, RTS, consists of 3-4 employees who process undeliverable packages. (Tr.
54-55, 205-207, 322, 356-357).

The parties stipulated that as of October 2, 2024, 121 Tier 1 sortation associates worked
at DCK6. Additionally, eleven Tier 3 process assistants and one non-supervisory Level 4
associate (the safety specialist) worked at this facility. (Joint Ex. 1).

Sometime in 2023, DCK6 employees reached out to Teamsters organizer Alejandro
Negrete. They formed an organizing committee and met with Negrete every two weeks. By the
summer of 2024, the organizing committee grew to about 10 employees and started meeting with
Negrete every week. Their goal was to organize the Tier 1 associates working at DCK6. (Tr. 50-
51,62,216-217, 322-323, 393, 456-457).

3> Goldberg testified that the DCK6 organizing committee selected him and Roberts to attend the
Kentucky meeting on behalf of their facility. (Tr. 304). Alejandro Negrete also attended this meeting,
(Tr. 158, 182).
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Organizing Accelerates with September 14" Kickoff Event

On September 14, 2024, the union organizing committee invited select DCK6 employees
to attend a gathering at Hilltop Sundial Park in San Francisco.® Alejandro Negrete and about 20-
25 DCK6 employees attended this event, which featured discussions about what changes
employees wished to see in their workplace and why employees wanted to unionize. (Tr. 69-70,
223). The organizing committee then distributed authorization cards which read:

“I, the undersigned employee of...Authorize the Teamsters Amazon National Negotiating
Committee (TANNC) or a designated Local Union to represent me in negotiations for
better wages, hours and working conditions.”” (GC Ex. 2).

Two days later, Negrete and the organizing committee arranged a meetup for employees
interested in the union at a McDonald’s a few blocks from DCK6. Over the course of several
hours, a rotating cast of DCK6 employees met with Alejandro Negrete and members of the
organizing committee. Negrete distributed authorization cards, spoke with workers about the
campaign, and explained how signing the card authorizes TANNC to represent DCK6 employees
in contract negotiations. (Tr. 79-80, 488-489). Ten additional employees signed cards on this
date. (GC Ex. 4).

Over the next two and a half weeks, organizing committee members obtained signed
authorization cards from 80 of the 121 Tier 1 associates working at DCK6. (GC Ex. 4).

The Union Requests Recognition on October 2, 2024

Armed with the belief that they had obtained signed cards from well north of 50% of the
proposed bargaining unit, union supporters gathered in the DCK6 breakroom around 3:00am on
October 2, 2024.% About 30 Tier 1 associates, led by the organizing committee, approached
Adam Carr, the acting site lead on that day. (Tr. 271). Janeé Roberts informed Carr that a
majority of DCK6 employees had signed union cards, were proud to be represented by the
Teamsters, and asked the Employer to recognize the employees’ selection of their collective
bargaining representative. (Tr. 394-395). Roberts attempted to hand Carr a letter, but he refused
to accept it. Other associates spoke to Carr about why they were organizing and after the
speeches ended, Roberts left the letter at Carr’s feet. (Tr. 326-328, 413).

The October 27 letter reads as follows®:

6 Negrete testified that the Union provided Hawaiian barbeque and non-alcoholic beverages. (Tr. 70,
162).

7 14 employees signed authorization cards on September 14, 2024. (GC Ex. 4).

8 The time selected was no accident. It was after the end of the Sort Zero shift and before the Cycle
One shift began. (Tr. 271).

% The letter was addressed to Michel Caraco. The employees believed that Caraco was the manager
in charge of DCK6, but he was on vacation on October 2nd. Adam Carr was covering for Caraco on this
day. (Tr. 326). The letter was also mailed and emailed to Caraco.

5
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“As of the date of this letter, a majority of employees in an appropriate bargaining unit at
DCKG®6, located at 749 Toland St., San Francisco, California, have signed cards
designating the Teamsters Amazon National Negotiating Committee of the International
Brotherhood of Teamsters (collectively, the “Union”) as their exclusive bargaining
representative for purposes of collective bargaining with their employer(s). Specifically,
these employees consist of all full-time and regular part-time warehouse employees in the
L1 classification who are employed by Amazon.com Services LLC (“Amazon”).
Therefore, the Union hereby requests that Amazon immediately agrees to voluntarily
recognize the Union as the exclusive bargaining representative of the above-mentioned
employees in accordance with Section 9(a) of the National Labor Relations Act...We
also request that Amazon immediately begin to bargain with the Union over employees’
terms and conditions of employment. We are prepared to offer our evidence of the
Union’s majority support among these employees for the review of a neutral third party
upon your request...” (Joint Ex. 1, page 8; GC Ex. 6).

The Employer did not respond to the Union’s request for recognition. (Tr. 148). So, on
October 17, 2024, the Union, via Sean O’Brien, mailed and emailed the following letter to
Caraco:

“On October 2, 2024, the Teamsters Amazon National Negotiating Committee
(“TANNC” or “the Union”), which I chair, sent you a demand for recognition of the
Union at DCK6 by Amazon.com Services LLC (“Amazon’), a copy of which is enclosed.
Under the standard set forth in Cemex Construction Materials Pacific, LLC, 372 NLRB
No. 130 (August 25, 2023), you were required to either file an RM petition or recognize
the Union by October 16, 2024. You did not file an RM petition, therefore you are
legally required to recognize and bargain in good faith with TANNC.

TANNC hereby requests that you immediately provide your availability for bargaining
anytime or anyplace in the next 60 days. Please contact my office by no later than
Tuesday, October 22, 2024, to schedule dates to begin negotiations. We look forward to
your prompt response to this matter...” (GC Ex. 7).

The next day, October 18™, the Union emailed and mailed a nearly identical letter to
Adam Carr and DCK6 Operations Manager Giovanni Raff. (GC Ex. 7; Tr. 151). The Employer
did not respond to the letters and did not file an RM-petition. The Union never filed an RC-
petition.

The Showing of Interest
At the hearing, Negrete and a number of employee witnesses authenticated 80 cards that

DCK6 employees signed between September 14th and October 1st.'® Their testimony laid out
the general protocol followed — employees would sign the card in front of an organizing

19 The Union obtained more than 80 signed cards during the campaign. Some of the additional signed
cards were from employees whose names were not listed on Joint Exhibit 1 and other cards were obtained
after October 2, 2024. Therefore, the General Counsel is not relying on these cards for purposes of
establishing majority status as of the date of recognition demand. (Tr. 72).

6
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committee member, the witness would initial and date the card and then return the card to
Negrete. Upon receipt, Negrete would initial and date the card. Negrete then held on to the cards
until they were turned over to the NLRB. (Tr. 64-68).

The chart below reflects the initials of the card signers, the date the card was signed, the
witness who authenticated the card, and the page where the card is found within GC Ex. 4:
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# Employee Name Witnessed by Date Signed GC4 #
1 CB Negrete/Goldberg 9/16/24 7

2 CAB Negrete 9/19/24 15
3 B Negrete/Goldberg 9/16/24 19
4 WEF Negrete/Goldberg 9/16/24 51
5 MG Negrete/Goldberg 9/16/24 55
6 BGP Negrete/Goldberg 9/30/24 61
7 AH Negrete 9/17/24 65
8 NM Negrete/Goldberg 9/16/24 105
9 AR Negrete/Goldberg 9/16/24 133
10 JTH Negrete/Goldberg 9/18/24 151
11 ow Negrete/Watson 9/23/24 165
12 LY Negrete/Goldberg 9/18/24 167
13 Mz Negrete/Goldberg 9/20/24 169
14 GBA Goldberg 9/14/24 3
15 AA Goldberg 9/22/24 5
16 MB Goldberg 9/22/24 11
17 VB Goldberg 9/29/24 13
18 NC Goldberg 9/18/24 29
19 MD Goldberg/Pensler 9/14/24 33
20 LE Goldberg 9/23/24 43
21 DG Goldberg/Pensler 9/14/24 57
22 LH Goldberg 9/22/24 67
23 YFL Goldberg 9/22/24 93
24 AH Goldberg 9/25/24 69
25 LH Goldberg 9/24/24 71
26 RI Goldberg 9/19/24 75
27 SK Goldberg 9/18/24 87
28 GL Goldberg 9/30/24 95
29 MM Goldberg 9/30/24 103
30 SR Goldberg 9/26/24 129
31 MU Goldberg 9/26/24 155
32 1\, Goldberg/Pensler 9/14/24 159
33 BFW Goldberg/Pensler 9/14/24 163
34 AZ Goldberg 9/25/24 171
35 ET Goldberg 9/23/24 147
36 JRB Black/Pensler 9/14/24 21
37 FE Black 9/27/24 45
38 DH Black 9/20/24 73
39 BI Black 9/28/24 77
40 SK Black 9/25/24 83
a1 AK Black 9/20/24 85
42 JF Vargas 9/26/24 49
43 KJR Roberts/Pensler 9/14/24 123

7
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44
45
46

47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80

321-322). Stowing involves taking packages off the buffer rack and placing them into

JAN
JE
JU

Employee Name

KC
JG
RM
RA
DV
SB
CB
AB
GED
DD
D
0G
JH
Wi
M)
AL
L
IL
TNL
LM
LM
CP
LAP
LP
AR
DS
JS
PS
GS
TS
KT
EV
WP
TF

Tier 1 Associate Job Duties

Roberts/Weston
Roberts
Roberts

Witnessed by

Chu
Chu
Chu
Pensler
Pensler
Pensler
Pensler
Pensler
Pensler
Pensler
Pensler
Pensler
Pensler
Pensler
Pensler
Pensler
Pensler
Pensler
Pensler
Pensler
Pensler
Pensler
Pensler
Pensler
Pensler
Pensler
Pensler
Pensler
Pensler
Pensler
Pensler
Pensler
Pensler
Black

9/18/24 113
9/22/24 41
9/26/24 153

Date Sighed

9/14/24
9/18/24
9/23/24
9/18/24
9/14/24
9/26/24
9/20/24
9/24/24
9/25/24
9/14/24
9/26/24
9/18/24
9/17/24
9/18/24
9/26/24
9/14/24
9/14/24
9/27/24
9/26/24
9/20/24
9/24/24
9/26/24
9/19/24
9/14/24
9/16/24
10/1/24
9/14/24
9/16/24
9/23/24
9/16/24
9/20/24
9/16/24
9/25/24
9/25/24

JD-39-26

161
17
23
25
31
37
39
53
63
79
81
89
91
97
99
101
109
117
119
121
131
135
137
141
143
145
149
157
115
47

Tier 1 associates rotate between two primary job assignments — “Pick to Buffer” and
Stowing. “Pick to Buffer” involves working along the conveyor belt and picking out packages
destined for specific aisles in the warehouse and placing them on a buffer rack. (Tr. 199-200,

designated bags in their designated aisles. (Tr. 198). Related tasks include “inducting,” which is
scanning packages as they arrive in the facility using an Avery print scanner and placing the
printed labels onto the packages; “water spider,” which is moving carts coming off of the trucks
to their designated locations; and “unloading,” which involves working on the loading dock,

8



10

15

20

25

30

35

40

JD-39-26

taking all of the packages off of the carts that arrive via truck and placing them onto the
conveyor belt for the inductor to scan. (Tr. 199-200, 321).

Shifts begin with standup meetings. At these meetings, managers give overviews of what
the workday will look like and how many packages need to be processed. Announcements are
made about DCK6 activities, e.g. Beat the Boss challenges, and managers and process assistants
assign employees to work. These assignments are found on the labor board, which is a
whiteboard with a grid that contains color-coded magnetic tags for all employees working on that
shift and different categories of jobs to which employees are assigned.!' (Tr. 202-204, 452).

Tier 1 associates do not use computers to perform their work. The only electronic
devices they use are scanners and sticker printers. (Tr. 450). In contrast, Level 3 process
assistants use laptops to monitor productivity and change job assignments of Tier 1 associates
throughout the shift. (Tr. 451, 454).

Leah Pensler testified that the Union sought to organize only the Tier 1 associates
because they were the only classification of workers performing the everyday work of processing
packages and envelopes. She asserted that while process assistants occasionally filled in for Tier
1 associates, e.g. if they were short on headcount, the process assistants’ regular work duties are
different than the Tier 1 warehouse associates. In this regard, Pensler testified that process
assistants assign Tier 1 associates work and generally walk around the facility with laptops to
survey productivity, see if there are any issues to remedy on the shop floor, and see who needs a
bathroom break. (Tr. 465-466)."> Dori Goldberg also testified that at least one process assistant
works on the loading dock to ensure the flow of packages matches the targeted daily rate, while

other process assistants track the workflow of employees stowing and move stowers to different
aisles as needed. (Tr. 209).

Analysis

In Cemex Construction Materials Pacific, LLC, 372 NLRB at slip op. 25, the Board
overruled Linden Lumber Division, Summer & Co., 190 NLRB 718 (1971), affd. 419 U.S. 301
(1974) and announced that an employer violates Section 8(a)(5) and (1) of the Act by refusing to
recognize, upon request, a union that has been designated as Section 9(a) representative by the
majority of employees in an appropriate unit unless the employer promptly files an RM-petition
to test the union’s majority status or the appropriateness of the unit, assuming that the union has
not already filed a petition pursuant to Section 9(c)(1)(A) of the Act. The Board clarified that it
will normally interpret “promptly” to require an employer to file its RM-petition within two
weeks of the union’s demand for recognition. /d. at fn. 139. The Board further stated in footnote
141 that:

' Process assistants move the magnetic tags around at the beginning of each shift to assign workers to
different tasks. (Tr. 452).

12 Dori Goldberg testified that 2-3 process assistants work a typical Cycle One shift. These process
assistants wear different safety vests than the Tier 1 associates. The vests have an orange stripe and say
process assistant on the back. (Tr. 207-208).
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“If the employer neither recognizes the union nor promptly files a petition, the union may
file a Section 8(a)(5) charge against the employer, and if majority support in an
appropriate unit is proven, the Board will find that the employer violated Section 8(a)(5)
by failing and refusing to recognize and bargain with the union as employees’ designated
collective-bargaining representative and issue a remedial bargaining order. As in other
cases involving remedial bargaining orders, in such situations, the bargaining obligation
attaches from the date of the union’s demand for recognition. See e.g., Atlas
Microfilming, 267 NLRB 682, 685, 697 (1983) (finding where the union made a
majority-supported request for bargaining, the employer’s bargaining obligation attached
retroactively to the date of that request), enfd. 753 F.2d 313 (3" Cir. 1985).”

The Board also noted that because a bargaining order is a remedy for an 8(a)(5) refusal to
bargain with a union that has been designated representative by a majority of employees in an
appropriate unit, an employer faced with an unfair labor practice complaint may also contest the
validity of a union’s showing of majority support or the appropriateness of the claimed unit in an
unfair labor practice proceeding, to the extent these issues have not previously been resolved in a
representation proceeding. Cemex Construction Materials Pacific, LLC, 372 NLRB at fn. 178.

The Board in Cemex explained that Congress delegated to the Board the authority to
interpret the Act and to set national labor policy, and the Supreme Court has recognized the
Board’s authority to change policy through adjudication by adopting alternate permissible
interpretations of the Act. Id. at slip op. 30. According to the Cemex Board, the Supreme Court
in Linden Lumber held only that the Board acted within its discretion in finding that an employer
does not violate the Act solely based on its refusal to accept evidence of majority status other
than the results of a Board election — not that the policy was mandated by the Act. Id. at slip op.
31. Thus, the Cemex Board adopted a different, permissible interpretation of the Act. Id.

The Cemex Board reasoned that Section 9(a) of the Act provides that “[r]epresentatives
designated or selected for the purposes of collective bargaining by the majority of the employees
in a unit appropriate for such purposes, shall be the exclusive representatives of all the
employees in such unit for the purposes of collective bargaining.” /d. at slip op. 20, quoting 29
U.S.C. § 159(a). And in interpreting Section 9(a), the Supreme Court has acknowledged that:

“a Board election is not the only method by which an employer may satisfy itself as to
the union’s majority status since § 9(a) which deals expressly with employee
representation, says nothing as to how the employees’ representative shall be chosen.”
NLRB v. Gissel Packing Co., 395 U.S. 575, 597 (1969) (quoting United Mine Workers v.
Arkansas Oak Flooring Co., 351 U.S. 62, 71, 72 tn. 8 (1956).

The Charging Party Has Demonstrated Majority Support By Authenticating Cards
for More Than 50% of the Proposed Bargaining Unit

Signatures on authorization cards can be authenticated by the signers of the card, a
witness who observed the signing, or the person who solicited the signatures and received them
back, even if the solicitor did not actually observe the signing. Garten Trucking LC, 373 NLRB
No. 94, slip op. at 5 (2024); McEwen Mfg. Co., 172 NLRB 990, 992 (1968). In this case,

10
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employee witnesses and Alejandro Negrete authenticated the signatures on 80 authorization
cards. These cards clearly indicated that the signer was designating TANNC or a Teamsters
local union to represent them in collective bargaining negotiations for better wages, hours, and
working conditions. See Cumberland Shoe, 144 NLRB 1268, 1269 (1963), enfd. 351 F.2d 917
(6" Cir. 1965) (an unambiguous card is valid unless and until it is rendered invalid through
solicitation misrepresenting the sole purpose of the card. A card may be ambiguous, and thus
facially invalid, through either words on the card or through the way the card is presented to the
signee). In this case, Respondent presented little to no substantive evidence undermining the
credibility of the card solicitation process nor did it present evidence of material
misrepresentations from those soliciting for signatures. Instead, the record is replete with
evidence establishing where and when these cards were signed and how card solicitors overcame
language barriers to ensure that card signers knew exactly what they were signing. '?

As for raw numbers, under any permutation, the Union established majority support. 80
cards signed out of 121 Tier 1 associates equates to 66%. If you add the 11 process assistants
and the 1 non-supervisory Level 4 employee (Aisha Wright), the denominator becomes 133, but
the number of card signers still constitutes 60% of that expanded bargaining unit. Finally, in its
post-hearing brief, the Union indicated that it was not relying on three specific cards (numbers 7,
76, and 80 on the card signer chart found on pages 7 and 8 of this Decision). Although the
General Counsel did not indicate in its closing argument that it was no longer relying on these
three cards, even if you reduce the numerator to 77, there is still a clear majority of employees
that designated the Union as their collective bargaining representative as of October 2, 2024.

The Tier 1 Associates Constitute an Appropriate Unit

The Board’s role in unit-determination cases is to decide whether the petitioned -for unit
1s an appropriate unit, not whether it is the optimal or most appropriate unit. American Steel
Construction, Inc., 372 NLRB No. 23, slip op. at 4 (2023), quoting Black & Decker Mfg. Corp.,
147 NLRB 825, 828 (1964). In American Steel Construction, the Board held that a petitioned-
for unit is appropriate where the grouping of employees: (1) shares an internal community of
interest; (2) is readily identifiable as a group based on job classifications, departments, functions,
work locations, skills, or similar factors; and (3) is sufficiently distinct. 372 NLRB at slip op. 13.
If a party contends that the petitioned-for unit is not sufficiently distinct, that party has the
burden of establishing there is an “overwhelming community of interest” between the petitioned -
for unit and the additional classifications such that there is no rational basis for the latter’s
exclusion. Id. An “overwhelming” community of interest exists “if there are only minimal
differences” between the petitioned-for unit and the additional employees. /d.

13 Ash Kauf'signed his card on September 20, 2024. Kauf sent an email to the Union on October 31,
2024 seeking to revoke his authorization. (GC Ex. 8). An employer may attack the validity of
authorization cards on which a union relies to establish majority support if the authorization was revoked
prior to the union’s demand for recognition. J. P. Stevens & Co., 244 NLRB 407 (1979). In this case, the
Union’s demand for recognition was made on October 2, 2024, well before Kauf attempted to revoke his
authorization. Thus, his card is properly relied upon to establish majority support here.
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In this case, the Tier 1 warehouse associates clearly comprise an appropriate unit.!'* To
this end, the Tier 1 associates are essentially a wall-to-wall unit save for the process assistants
and one health and safety specialist. They are also readily identifiable as a group because they
are the only employees at the L1 pay grade, they are the only employees classified as warchouse
or sortation associates, and they are the only warehouse employees that regularly perform the
stowing, sorting, inducting, loading and unloading tasks that are essential to the facility’s
workflow. Additionally, Tier 1 employees are sufficiently distinct from the process assistants
because process assistants carry laptops around to monitor the flow of packages and assign or
reassign Tier 1 associates to different jobs as the need arises.'> Although process assistants
occasionally step in to perform warehouse associate tasks, this is only done on an ad-hoc basis
either when there is insufficient Tier 1 staffing or to cover a warehouse associate who had to
leave the shop floor. Similarly, the L4 safety specialist’s (Aisha Wright) job duties are readily
distinct from the sortation associates. In this regard, the limited testimony on this subject
reflected that the safety specialist worked different hours than most employees (arriving at
5:00am) and was responsible for ensuring that site safety protocols are followed and for
documenting unsafe practices. (Tr. 212, 370).

Based on the above, the record clearly reflects that Tier 1 warehouse associates share an
internal community of interest, are readily identifiable as a group, and are sufficiently distinct.
The burden then shifts to the Employer to establish that the excluded employees (process
assistants and L4 safety specialist) share an overwhelming community of interest such that there
is no rational basis for these classifications’ exclusion from the proposed bargaining unit. Here,
the Respondent put on no evidence regarding this issue and has clearly failed to rebut the record
evidence establishing that Tier 1 warehouse associates are an appropriate unit.

The Emplover’s Defenses Mirror the Dissent in Cemex, Which the Board Majority
Rejected

The Employer asserts in its closing argument at the trial, and in its post-hearing brief, that
the instant complaint must be dismissed because the Board’s Cemex decision contradicts
Supreme Court precedent, violates the Administrative Procedure Act, and violates the Major
Questions and Non-Delegation Doctrines. Furthermore, the Employer argues that the relevant
portions of Cemex are dicta and not binding on me. The Employer raises several salient
arguments. If this was a matter of first impression that the Board had not already considered,
these arguments could be persuasive. But the dissent in Cemex raised these same arguments, and
the Board majority clearly stated its reasoning for rejecting them. Thus, I am bound to follow
extant Board precedent and find an 8(a)(5) violation as alleged in the complaint.

14 The Cemex Board anticipated that employers faced with an unfair labor practice complaint would
use this forum to contest the validity of a union’s showing of majority support or the appropriateness of
the claimed unit, to the extent that these issues had not been previously resolved in a representation
proceeding. 372 NLRB at slip op. fn. 178.

131t is unnecessary to decide whether process assistants are supervisors of the Employer under
Section 2(11)ofthe Act. The unit sought excluded process assistants and the Employer indicated at the
last day of the hearing that it was no longer pursuing its argument that process assistants should be
included in the proposed bargaining unit. (Tr. 453).
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The Employer first argues that Cemex is not valid because it conflicts with the Supreme
Court’s opinion in Linden Lumber. (ER post-hearing brief, page 4). To this end, the Supreme
Court in Linden Lumber held that an employer confronted with a request for recognition by a
union is not obligated to file its own petition for an election. The Cemex majority addressed this
argument on page 31 of its Decision. Specifically, the Cemex Board asserted that the Supreme
Court blessed the Linden Lumber Board’s policy choice as within the Board’s discretion, not that
the policy was mandated by the Act. The Cemex Board stated that if the Supreme Court wished
to foreclose a different reading of the Act, specifically the Cemex Board’s interpretation of this
policy decision, it would have done so. Thus, the Cemex Board believed that nothing in the
Supreme Court’s Linden Lumber opinion precluded it from changing course and selecting a
different, permissible interpretation of the Act. /d.

The Employer next argues that Cemex violated the Administrative Procedures Act
because the Board used adjudication to announce a new, generally applicable rule that had no
bearing on the dispute before the Board. (ER post-hearing brief, page 6). The Board majority in
Cemex addressed this same point in response to Member Kaplan’s Dissent. The Board stated
that Congress delegated to the Board the authority to interpret the Act and the Supreme Court has
long recognized the Board’s authority to change national labor policy through adjudication by
adopting alternate permissible interpretations of the Act. 372 NLRB at slip op. 30. The Board
further noted that all alternative rationales supporting a legal conclusion have precedential value,
even if more than one rationale is relied upon. /d. at fn. 161. Thus, the Cemex Board found that

“the General Counsel’s complaint allegations and the record squarely present the issue of
the circumstances under which an employer’s refusal to bargain with a representative
designated or selected for the purposes of collective bargaining by the majority of its
employees in an appropriate unit violates Section 8(a)(5) and warrants a remedial
bargaining order. The Board clearly has authority to address this question in this case
and put forward an alternative rationale in support of its finding that the Respondent
violated Section 8(a)(5), even though, as we have found, the Respondent’s refusal to
bargain in this case violated Section 8(a)(5) and requires a remedial bargaining order
under either the old or the new standard.” /d. at slip op. 30.

The Employer also argues that the portion of Cemex claiming to overrule Linden Lumber
is non-binding dicta. (ER post-hearing brief, pages 12-13). To this end, the Employer asserts
that the new rule requiring employers to file an RM petition in response to a request for
recognition was not necessary to decide Cemex and was not even relevant to that case. The
Employer cites American Steel Construction, Inc., 372 NLRB at fn. 89 for the proposition that
no matter how strongly worded, dicta is not binding on future decisions. Member Kaplan made
the same argument in his Dissent in Cemex. 372 NLRB at slip op. 40. The Board majority in
Cemex responded to Member Kaplan’s argument in footnote 161, rejecting the premise. It
asserted that the operative facts in Cemex support the alternative rationale adopted by the Board
to find that the employer violated Section 8(a)(5) whereas in American Steel Construction and
PCC Structurals, Inc., 365 NLRB No. 160 (2017) that was not the case. As noted carlier, if the
dicta argument was a matter of first impression, Respondent’s argument has some appeal. But
Respondent is essentially asking me to ignore the Board majority’s rationale in Cemex and adopt
the Dissent’s reasoning. That I cannot do.
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Furthermore, the Employer argues that Linden Lumber is consistent with the language of
the Act and permitting the Board to flip from Linden Lumber to Cemex violates the Non-
Delegation and Major Questions Doctrine. (ER post-hearing brief, page 15). This argument was
rejected by the Cemex Board majority in a Motion for Reconsideration that was filed after the
issuance of Cemex. 372 NLRB No. 157 (2023). In denying the Motion for Reconsideration, the
Board stated that the mere fact that the Board overruled longstanding precedent does not create a
major question. To trigger the major-questions doctrine, “an enormous and transformative
expansion in...regulatory authority” — in addition to economic and political significance — is
required. Id. at slip op. 2; Mayes v. Biden, 67 F.4th 921, 934-935 (9t Cir. 2023) quoting Utility
Air Regulatory Group v. EPA, 573 U.S. 302, 324 (2014). The Board stated that its decision in
Cemex was not a transformative expansion of regulatory authority but an appropriate exercise of
its responsibility to adapt the Act to changing patterns of industrial life. 372 NLRB at slip op. 3;
NLRB v. J. Weingarten, Inc., 420 U.S. 251, 266 (1975).

Conclusion

The Board in Cemex changed the law to find a violation of Section 8(a)(5) of the Act if
an Employer refuses to recognize a union, and fails to timely file an RM-petition, when a union
demands recognition based on majority status in an appropriate unit. That is exactly what
happened here. The General Counsel has established that as of October 2, 2024, the date in
which the Union first requested recognition, the Union had obtained signed authorization cards
from well over 50% of the proposed bargaining unit. This bargaining unit, which consisted of
DCK6’s Tier 1 warehouse associates, was appropriate under the Board’s teachings and it is
undisputed that the Employer refused to recognize or bargain with the Union in the wake of the
Union’s demand. The Employer asks me to ignore the Cemex majority opinion and essentially
adopt Member Kaplan’s Dissent in Cemex. This I cannot do. It is a judge’s duty to apply
established Board precedent which the Supreme Court has not reversed, and it is for the Board,
not the judge, to determine whether precedent should be varied. Western Cab Co., 361 NLRB
761, fn. 4 (2017); Waco, Inc., 273 NLRB 746, 749 fn. 14 (1984). Therefore, I find that a
violation of Section 8(a)(5) has been established.

CONCLUSIONS OF LAW

1. Amazon.com Services LLC (the Employer or Respondent) is an employer engaged in
commerce within the meaning of Sections 2(2), (6), and (7) of the Act.

2. Teamsters Amazon National Negotiating Committee, International Brotherhood of

Teamsters (TANNC or the Union) is a labor organization within the meaning of Section
2(5) of the Act.

3. Respondent violated Section 8(a)(5) of the Act by refusing to recognize and bargain
collectively with the Union as the exclusive bargaining representative of the employees in
the following appropriate unit:
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INCLUDED: All full-time and regular part-time warehouse employees in the L1
classification that are employed by the Employer at its DCK6 facility in San
Francisco, California.

EXCLUDED: All other employees, guards, and supervisors as defined by the
Act.

4. The above unfair labor practice affects commerce within the meaning of Sections 2(6)
and (7) of the Act.
REMEDY

Having found that the Respondent engaged in certain unfair labor practices, I shall order
it to cease and desist and to take certain affirmative action designed to effectuate the policies of
the Act. Having found that the Respondent violated Section 8(a)(5) and (1) of the Act by failing
and refusing to recognize and bargain collectively with the Union as the exclusive bargaining
representative of its employees in an appropriate bargaining unit, I shall order the Respondent to
meet with the Union on request and bargain in good faith concerning the terms and conditions of
employment of the bargaining unit employees, and, if an agreement is reached, embody such
agreement in a signed contract. Where a respondent has denied a union’s majority-supported
request for recognition, the Board has ordered the respondent to bargain with the union as of the
date of the respondent’s denial of recognition. Here, as noted above, on October 2, 2024, the
Respondent declined to recognize the Union’s claim to represent its employees in an appropriate
unit. Thus, the Respondent’s bargaining obligation should attach as of October 2, 2024.

On these findings of fact and conclusions of law and on the entire record, I issue the
following recommended '

ORDER

The Respondent, Amazon.com Services LLC, its officers, agents, successors, and
assigns, shall

1. Cease and desist from

a. failing and refusing to recognize and bargain with the Union as the
exclusive collective-bargaining representative of the employees in the
bargaining unit.

b. In any like or related manner, interfering with, restraining, or coercing
employees in the exercise of the rights guaranteed them by Section 7
of the Act.

'®If no exceptions are filed as provided by Sec. 102.46 of the Board's Rules and Regulations, the
findings, conclusions, and recommended Order shall, as provided in Sec. 102.48 of the Rules, be adopted
by the Board and all objections to them shall be deemed waived for all purposes due under the terms of
this Order.
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2. Take the following affirmative actions necessary to effectuate the policies of

the Act

a.

On request, bargain with the Union as the exclusive collective-
bargaining representative of the employees in the following
appropriate unit concerning terms and conditions of employment and,
if an understanding is reached, embody the understanding in a signed
agreement:

INCLUDED: All full-time and regular part-time warehouse
employees in the L1 classification that are employed by the Employer
at its DCK6 facility in San Francisco, California.

EXCLUDED:  All other employees, guards, and supervisors as
defined by the Act.

Post at its Toland Street facility in San Francisco, California copies of
the attached notice marked “Appendix.” Copies of the notice, on
forms provided by the Regional Director for Region 20, after being
signed by the Respondent’s authorized representative, shall be posted
by the Respondent and maintained for 60 consecutive days in
conspicuous places, including all places where notices to employees
are customarily posted. In addition to physical posting of paper
notices, notices shall be distributed electronically, such as by email,
posting on an intranet or an internet site, and/or other electronic
means, if the Respondent customarily communicates with its
employees by such means. Reasonable steps shall be taken by the
Respondent to ensure that the notices are not altered, defaced, or
covered by any other material. If the Respondent has gone out of
business or closed the facility involved in these proceedings, the
Respondent shall duplicate and mail, at its own expense, a copy of the
notice to all current employees and former employees employed by the
Respondent at any time since October 2, 2024.

Within 21 days after service by the Region, file with the Regional
Director for Region 20 a sworn certification of a responsible official
on a form provided by the Region attesting to the steps that the
Respondent has taken to comply.

M [ S—

Michael P. Silverstein
Administrative Law Judge

Dated, Washington, D.C. June 22, 2026
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APPENDIX

NOTICE TO EMPLOYEES
Posted by Order of the
National Labor Relations Board
An Agency of the United States Government

The National Labor Relations Board has found that we violated Federal labor law and has
ordered us to post and obey this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO:

Form, join, or assist a union;

Choose a representative to bargain with us on your behalf;

Act together with other employees for your benefit and protection;
Choose not to engage in any of these protected activities.

WE WILL NOT fail and refuse to bargain with the Teamsters Amazon National Negotiating
Committee of the International Brotherhood of Teamsters (the Union) as the exclusive collective-
bargaining representative of our employees in the bargaining unit.

WE WILL NOT in any like or related manner, interfere with, restrain, or coerce you in the
exercise of the rights listed above.

WE WILL, on request, bargain with the Union as the exclusive collective-bargaining
representative of our employees in the following appropriate unit concerning terms and
conditions of employment and, if an understanding is reached, embody the understanding in a

signed agreement:

INCLUDED: All full-time and regular part-time warehouse employees in the L1
classification that are employed by us at our DCK6 facility in San Francisco, California.

EXCLUDED: All other employees, guards, and supervisors as defined by the Act.

AMAZON.COM SERVICES LLC

(Employer)

Dated: By:

(Representative) (Title)
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The National Labor Relations Board is an independent Federal agency created in 1935 to enforce
the National Labor Relations Act. It conducts secret-ballot elections to determine whether
employees want union representation, and it investigates and remedies unfair labor practices by
employers and unions. 1o find out more about your rights under the Act and how to file a charge
or election petition, you may speak confidentially to any agent with the Board’s Regional Office
set forth below. You may also obtain information from the Board s website: www.nlrb.gov.

National Labor Relations Board Region 20
450 Golden Gate Avenue, Suite 3112
San Francisco, California 94102
Hours of Operation: 8:30am to 5:00pm
415-356-5130

The Administrative Law Judge’s decision can be found at https://www.nlrb.gov/case/20-CA -
353378 or by using the QR code below. Alternatively, you can obtain a copy of the decision
from the Executive Secretary, National Labor Relations Board, 1015 Half Street SE, Washington,
DC 20570-0001, or by calling (202) 273—1940.

Of~30)
: T

[=],
THIS IS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED BY ANYONE
THIS NOTICE MUSTREMAIN POSTED FOR 60 CONSECUTIVEDAYS FROM THE DATE
OF POSTING AND MUST NOT BE ALTERED, DEFACED, OR COVERED BY ANY
OTHER MATERIAL. ANY QUESTIONS CONCERNING THIS NOTICE OR COMPLIANCE

WITH ITS PROVISIONS MAY BE DIRECTED TO THE ABOVE REGIONAL OFFICE’S
COMPLIANCE OFFICER (628) 221-8875.



