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SUPPLEMENTAL DECISION

Statement of the Case

LAUREN ESPOSITO, Administrative Law Judge. This supplemental proceeding was
tried before me at 2 MetroTech Center, Brooklyn, New York, on February 10 and 12, 2026,
pursuant to a Compliance Specification and Notice of Hearing dated March 14, 2025. The
Compliance Specification alleges the amounts of backpay pursuant to the Board’s decision and
order dated August 17, 2017, in Dawn Trucking, Inc., 365 NLRB 1204 (2017), enforced by the
United States Court of Appeals for the Second Circuit on September 21, 2018, in NLRB v. Dawn
Trucking, Inc., 751 Fed.Appx. 35 (2" Cir. 2018) (summary order); G.C. Ex. 1(b, ¢).

Procedural History

On August 30, 2016, the Regional Director, Region 29, issued a Consolidated Complaint
and Notice of Hearing alleging that Dawn Trucking, Inc. (Dawn Trucking) violated Sections
8(a)(1) and (3) of the Act by discharging six employees in retaliation for their support for and
activities on behalf of Local 282, International Brotherhood of Teamsters (Local 282 or the
Union). The Complaint further alleged that Dawn Trucking violated Sections 8(a)(1) and (3) by
offering to reinstate five of the employees upon the condition that they rejected the Union.
Finally, the Complaint alleged that Dawn Trucking violated Sections 8(a)(1) and (5) by
bypassing Local 282 and dealing directly with employees regarding their terms and conditions of
employment. Dawn Trucking, Inc., 365 NLRB at 1206; G.C. Ex. 1(b). The Consolidated
Complaint was based upon charges filed by Charging Party Mickoy Holness on March 7, 2016,
and April 25, 2016, which were amended on March 17, 2016, and May 23, 2016, respectively.
Dawn Trucking, Inc., 365 NLRB at 1206.

On February 8, 2017, Administrative Law Judge Benjamin W. Green issued a Decision
finding merit to the Complaint’s allegations. In his decision, Judge Green found that in or
around September 2015, Local 282 filed a petition for a representation election, seeking
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certification as the exclusive collective bargaining representative of Dawn Trucking’s
drivers, and the Union subsequently prevailed in an election conducted on November 5, 2015.
Dawn Trucking, Inc., 365 NLRB at 1206-1207.

Judge Green determined that Dawn Trucking then discharged its employees by refusing
to dispatch them for work after November 6, 2015, in retaliation for their Union support and
activities, in violation of Sections 8(a)(1) and (3). Dawn Trucking, Inc., 365 NLRB at 1210-
1212. Specifically, Judge Green found that Henry Burey, Dawn Trucking’s owner and manager,
threatened to shut Dawn Trucking down if the Union prevailed in the representation election,
telling employees that if the Union won, “we’re not going forward.” Dawn Trucking, Inc., 365
NLRB at 1206, 1210-1211. In addition, on the evening of the day that the election was
conducted, Burey called an employee and stated, “straight across the Board, we’re done.” Dawn
Trucking, Inc., 365 NLRB at 1211. Judge Green concluded that Burey, who was solely
responsible for assigning work to the employees, ceased doing so after November 6, 2015,
thereby discharging them, in retaliation for their support for and activities on behalf of Local
282. Dawn Trucking, Inc., 365 NLRB at 1206, 1211-1212.

Judge Green also determined that Dawn Trucking violated Sections 8(a)(1) and (3) by
conditioning offers of reinstatement upon the employees’ rejection of Local 282 as their
collective bargaining representative. The record established that on February 16, 2016, Henry
Burey sent three employees a text message stating, “I want to start work again @ $27 per hour,
no union rates no benefits, no prevailing wage Reply by tomorrow if interested...” Dawn
Trucking, Inc., 365 NLRB at 1208, 1209. Judge Green found that this text constituted an offer of
reinstatement that was unlawfully conditioned upon the employees’ rejection of Local 282.
Dawn Trucking, Inc.,365 NLRB at 1210. In doing so, Judge Green credited a former
employee’s testimony that Burey had stated that he lacked the “connections to obtain union
work, would have no work for the drivers if they went union, and would rather shut down than
go union.” Dawn Trucking, Inc., 365 NLRB at 1207, 1210. Judge Green found this testimony
consistent with a document Dawn Trucking issued to employees with their paychecks prior to the
election, which stated in relevant part that Dawn Trucking did not have “the client base that will
continue to retain the company if the union is voted in.” Dawn Trucking, Inc., 365 NLRB at
1210. Judge Green also noted that Burey informed employees at the time he made the unlawful
conditional reinstatement offer that only three of the six discharged employees were being
offered reinstatement because Burey “had found out who the terrorists were and he wasn’t
interested in anyone else.” Dawn Trucking, Inc., 365 NLRB at 1208, 1211.

Finally, Judge Green found that Dawn Trucking bypassed Local 282 and dealt directly
with employees, in violation of Sections 8(a)(1) and (5), when Henry Burey sent employees his
text message conditioning reinstatement “on the acceptance of wage rates not negotiated by the
Union,” which would “tend the erode the Union’s position as...collective bargaining
representative.” Dawn Trucking, Inc., 365 NLRB at 1210.

As discussed above, on August 17, 2017, the Board issued a Decision affirming Judge
Green’s findings and conclusions with respect to the unfair labor practices alleged in the
Consolidated Complaint. Among other relief, the Board ordered Dawn Trucking to offer the
employees full reinstatement to their former positions or, if those jobs were no longer available,
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to substantially equivalent positions, without prejudice to seniority or any other rights and
privileges previously enjoyed. Dawn Trucking, Inc., 365 NLRB at 1204. The Board also
ordered Dawn Trucking to make the employees whole for any loss of earnings and other benefits
suffered by the employees due to their unlawful discharges, less any net interim earnings, plus
interest compounded daily. Id. Finally, the Board ordered Dawn Trucking to compensate the
employees for any adverse tax consequences associated with receiving lump-sum backpay
awards. Id. Subsequently, on September 21, 2018, the Second Circuit enforced the Board’s
Decision in a summary order.

On March 14, 2025, the Regional Director, Region 29, issued a Compliance Specification
and Notice of Hearing, alleging the total amounts due to six discriminatees,! including net
backpay, expenses, and excess tax compensation. G.C. Ex. 1(d). The amount owed to all six
discriminatees allegedly totaled $330,919. The Compliance Specification also alleged that
Henry Burey was personally liable to fulfill Dawn Trucking’s remedial obligations pursuant to
the Board’s August 17, 2017 Order, enforced by the Second Circuit. On April 29, 2025, Dawn
Trucking and Henry Burey filed a joint Answer to the Compliance Specification. In this
Answer, Respondents admitted the alleged total amounts owed to each discriminatee, including
the amounts representing excess tax compensation. G.C. Ex. 1(f). However, Burey denied that
he was personally liable for Dawn Trucking’s remedial obligations. G.C. 1(¥f).

General Counsel called Henry Burey and Karlene Burey, his spouse, as witnesses at the
hearing. Respondents questioned Henry and Karlene Burey and introduced documentary
evidence into the record, but did not call any witnesses on their own case.

On the entire record, including my observation of the demeanor of the witnesses, and
after considering the briefs filed by Counsel for the General Counsel (General Counsel) and the
Dawn Trucking, I make the following

Findings of Fact

Dawn Trucking, Inc. was incorporated in 1999 pursuant to the New York State Business
Corporation Law. Tr. 14, 132-134; R.S. Exs. 1, 2, 6. Henry Burey was Dawn Trucking’s sole
shareholder. Tr. 134-135, 139-140; R.S. Ex. 3, 8. Respondents admit in their Answer that Burey
was the sole owner of Dawn Trucking, Inc., and had sole control over the corporation’s assets.
G.C. Ex. I(f), par. 1(a-b); Dawn Trucking, Inc., 365 NLRB at 1206. Henry Burey and his
spouse, Karlene Burey, were the only officers of Dawn Trucking, Inc., with Henry serving as
President and Vice President, Karlene as Secretary, and both Bureys as Co-Treasurers. Tr. 134-
136, 138-139; R.S. Exs. 3,4, 7. A First Meeting of Dawn Trucking’s Board of Directors was
conducted on March 30, 1999, and a First Meeting of its Shareholders occurred that same day.
Tr. 135-137; R.S. Exs. 4, 5, 6. In addition, an Annual Meeting of Dawn Trucking’s Board of
Directors, Stockholders, and Officers took place on March 22, 2000. Tr. 138-139; R.S. Ex. 7.
Dawn Trucking, Inc. had an employer identification number for federal tax purposes and filed
federal and New York State tax returns. Tr. 31, 140-141, 170; R.S. Ex. 9; G.C. Ex. 18(a, b).

! The six discriminatees named in the Compliance Specification are Damion Coore, Mickoy Holness, Jose Perez,
Juan Rosario, Clayton Thomas, and Kevin Witter. G.C. Ex. 1(d).
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Henry Burey testified that Dawn Trucking ceased to operate in mid-2017. Burey testified
that he anticipated having to retire at age 62 due to medical conditions. Tr. 33-34. However,
Burey also testified that “the issue” that “came up with the workers” influenced his decision to
terminate Dawn Trucking’s operations. Tr. 34; see also Dawn Trucking, Inc., 365 NLRB at
1210, fn. 8 (noting that Dawn Trucking contended that “its conduct amounted to a lawful closure
of its business,” and that Dawn Trucking “does not vigorously deny that its conduct was based
on union considerations,” and argues instead that “its conduct was lawful regardless of any
antiunion animus”). At the instant hearing, Burey repeatedly testified that Dawn Trucking
“stopped operating” or “folded” in July 2017, and afterwards “lay dormant” with “no work
activity.” Tr. 34, 78, 103 (“July 2017...was the end of everything”).

Dawn Trucking operated in all five boroughs of New York City transporting construction
materials, retrieving and delivering materials to worksites or recycling facilities. Tr. 32-33. In
their Answer to the Compliance Specification, Respondents admit that Henry Burey “exerted
financial control” over Dawn Trucking, Inc., and “has had control over” Dawn Trucking, Inc.’s
“labor relations policies and day to day management” at all material times. G.C. Ex. 1(d), par.
1(a); G.C. Ex. 1(f), par. 1; see also Dawn Trucking, Inc., 365 NLRB at 1206. Burey testified at
the hearing that he managed and supervised all of Dawn Trucking’s day-to-day operations, made
all decisions regarding company operations, bid for and determined whether to accept contracts
and jobs, and was responsible for hiring, firing, and assignment of employees. Tr. 33.

Henry Burey received a weekly salary from Dawn Trucking, which he testified was based
upon a 40-hour work week. Tr. 36-38; G.C. Ex. 5. Burey’s paycheck varied substantially. From
February 24, 2016, to July 6, 2016, Burey was paid $1,077.33 per week. G.C. Ex. 5, p. 1-9.
Burey was then paid $4,336.57 on August 5, 2016, and September 7, 2016. G.C. Ex. 5, p. 10.
From March 3, 2017, through April 14, 2017, Burey was paid $2,108.19 per week. G.C. Ex. 5,
p. 11-14. Then, from April 21, 2017, through October 27, 2017, Burey was paid between
$1,805.82 and $1,850.84 per week.> G.C. Ex. 5, p. 15-29. Finally, on April 18,2018, Dawn
Trucking issued a “salary” check to Burey in the amount of $4,500. Tr. 46-47; G.C. Ex. 7, p. 8.
Burey testified, “I’m not even sure what that paycheck was doing at that time,” given that Dawn
Trucking had “already wound down from 2[0]17,” and was “considered even dormant at that
time.” Tr. 66-67.

Karlene Burey also performed work for Dawn Trucking. Henry Burey testified that
during 2016 and 2017, Karlene Burey was paid for the hours she worked running errands,
cleaning, and answering the phone, and that Ms. Burey received paychecks based upon a 40-hour
work week. Tr. 38-39; see also Dawn Trucking, Inc., 365 NLRB at 1206. Karlene Burey
testified that while she was employed as a public-school teacher, she performed work for Dawn
Trucking when school was in recess and after her teaching hours ended for the day. Tr. 149-150.
Ms. Burey testified that after she retired in 2014, she ran errands for Dawn Trucking, including
banking during business hours, and picked up parts necessary for repairs, as directed by Henry
Burey. Tr. 35-36, 148-149. Karlene Burey testified that she could not estimate the number of
hours she worked per week for Dawn in 2016 and 2017, stating, “I never stopped to check and
tell how many hours, it’s just when I was needed and when there was time.” Tr. 150.

2 Burey appears to have received two paychecks dated August 4,2017, and three paychecks dated September 15,
2017. G.C. Ex. 5,p. 23,25-26.
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Karlene Burey testified that she was not paid on an hourly basis; she believed that she
was paid a set salary for the weeks that she worked. Tr. 150-151. Payroll records establish that
Karlene Burey was paid $870.90 for 7 weeks between February 24, 2016, and July 6, 2016,
$1,236.52 for the weeks of August 5, 2016, and September 7, 2016, $1139.03 for the weeks of
March 3, 2017, April 7,2017, and May 5, 2017, and $1,095.37 for 8 weeks between July 14,
2017, and October 13, 2017. Tr. 151; G.C. Ex. 6. Finally, on April 18, 2018, Dawn Trucking
issued a “salary” check to Karlene Burey in the amount of $4,500. Tr. 73, 79; G.C. Ex. 9, p. 2.
As discussed above, Henry Burey testified that at the time that this check was written, Dawn
Trucking was “already folded™ as of July 2017, and “it lay dormant.” Tr. 77-78. Burey testified,
however, that “technically we are allowed to take salary from the company because we were still
managing the incidentals and stuff like that,” and even contended that Ms. Burey was “paid less
than her regular salary” for the time period that the $4,500 check represented. Tr. 78-79.

Henry and Karlene Burey both testified that during the time that Ms. Burey was
employed as a teacher, she made a loan to Dawn Trucking in the amount of $35,000,
withdrawing the money from her employment retirement account. Tr. 43-44, 159-160. Henry
Burey testified that the money Ms. Burey leant to Dawn Trucking was used to purchase a
Kenworth truck. Tr. 44. Henry and Karlene Burey both testified that the loan was repaid to Ms.
Burey over time, but neither could recall when this occurred or what specific increments were
involved. Tr. 45, 160. Henry Burey testified, however, that the loan had been repaid by the time
that Dawn Trucking sold the Kenworth truck in March 2017. Tr. 87-88; G.C. Ex. 12. Henry and
Karlene Burey both testified that Dawn Trucking was not charged and did not repay the loan
with interest, and that there was no paperwork documenting the loan itself or repayment. Tr. 45-
46, 160. Henry Burey testified that, “It was just my wife leant me the money.” Tr. 45-46.

During the period of time that Dawn Trucking was operating, the company maintained
corporate checking accounts with Chase Bank and Capital One Bank. Tr. 46-47, 79, 84-85; G.C.
Exs. 7, 10. Dawn Trucking also produced a check registers for 2016 and 2017 in response to
General Counsel’s Subpoena Duces Tecum, which were admitted into evidence as General
Counsel Exhibits 3 and 8, respectively.> Tr. 47, 79. Henry Burey testified that he made the
entries in the check register, and Karlene Burey testified that she was not involved in recording
such information. Tr. 157-158. Karlene Burey was a signatory for Dawn Trucking’s Chase
Bank checking account, as was the Bureys’ daughter, Crystal Burey. Tr. 36, 53.

The documentary evidence establishes that Henry and Karlene Burey received a number
of what they described as “profit distributions” from Dawn Trucking during 2016 and 2017.
Both Henry and Karlene Burey described these payments as “prior taxed profit distributions,”
which were company profits “held back in the company account™ to ensure that “the business
could run smoothly” and expenses could be paid during the winter months, when work typically
slowed down. Tr. 74, 75, 155. According to Henry Burey, Dawn Trucking issued such “profit

3 Henry Burey testified that the check register in evidence as General Counsel’s Exhibit 8 recorded only checks
written on Dawn Trucking’s Chase Bank account, and that no check register existed for the Capital One account.
Tr. 93-94.
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distributions” to Henry Burey in the amount of $25,000 on September 15, 2016 (#6083),* and in
the amount of $20,000 on March 6, 2017 (#6130).> Tr. 50-52, 60-61; G.C. Ex. 7, p. 2, 5. Dawn
Trucking also issued profit distributions to Karlene Burey in the amount of $285,000 on August
3, 2016 (#6043), in the amount of $100,000 on February 27, 2017 (#6121), and in the amount of
$80,000 on March 3, 2017 (#6123). G.C. Ex. 9, p. 1-3; Tr. 74-76, 154-157. Dawn Trucking’s
federal income tax returns for 2016 and 2017 report shareholder “Distributions” in the amount of
$557,751 and $244,603, respectively. G.C. Ex. 18(a), p. 2 (Line 16(d)); G.C. Ex. 18(b), p. 2
(Line 16(d)).

The evidence establishes that Henry Burey received a number of other payments from
Dawn Trucking, via checks that he wrote to himself and checks written by Karlene Burey or
Crystal Burey. Henry Burey generally testified that he worked for Dawn and other companies
during the day and sometimes at night, driving a truck and operating machinery. Tr. 72-73.
Burey testified that when he paid for anything associated with the operations of Dawn Trucking
— such as tolls, fuel, parts, tools, and repairs “I would get receipts that are associated with the
payment.” Tr. 62-64, 72. Burey testified that “then at the end of the week, typically on a
Sunday, I would put in all the receipts and total up the expenses.” Tr. 73. Burey testified that
there was no established limit to the amount of out-of-pocket expenses that were eligible for
reimbursement. Tr. 62. Burey stated that he provided all of the supporting documentation for
these payments to his accountant’s office, which returned the documents after the accountants
had prepared and filed Dawn Trucking’s tax return for the year. Tr. 54-55. None of the
supporting documentation for the payments was offered or admitted into evidence during the
hearing.

As discussed above, the documentary evidence evinces numerous payments by check to
Henry Burey during 2016 and 2017. In 2016, Burey was issued checks on January 9, (#6006 in
the amount of $3,500), July 30, (#6063 in the amount of $550), August 22, (#6068 in the
amount of $850), December 10, (#6094 in the amount of $1650),® and December 20, (#6101 in
the amount of $2,500). G.C. Ex. 7, p. 1-4; G.C. Ex. 3, p. 1, 6, 12. In 2017, Burey was issued
checks in on February 10, (#6113 in the amount of $1,000), March 17 (#6132 in the amount of
$1,650),” May 26, (#6153 in the amount of $875), March 30, (#6136 in the amount of $2,250),
April 18 (#6189 in the amount of $5,136.17),% and June 17, (#6160 in the amount of $1,575)°.

4 Parenthetical references are to check numbers as they appear in the exhibits referred to. Burey testified that
although he wrote “Loan” on check #6083 when filling it out, he realized after discussing the check with his
accountant that it actually represents a profit distribution. Tr. 50-52.

5> Burey testified that he was “assuming” that this check represented a profit distribution based upon the $20,000
amount. Tr. 60-61. This check was written by Karlene Burey, who testified that she never wrote a check on a Dawn
Trucking account unless directed to do so by Henry Burey. Tr. 60, 154.

6 Burey initially testified that this check was issued to him “for charity,” but then stated that he could not recall why
the payment was made to him. Tr. 52, 58-59.

7 After being shown a note in Dawn Trucking’s 2017 check register describing this check as for “Repairs,” Burey
testified that “it’s definitely repairs,” although he could not describe the particular repairs involved. Tr. 70-71.

8 This check contains notes stating “Invoice,” with several numbers and dollar amounts. G.C. Ex. 7,p. 9. However,
Burey testified, “I really don’t recall exactly where these invoices come from,” and that “Without looking at the
invoices” he could not recall what the payment represented because “I don’t know if it’s a good description.” Tr.
67-68.

% This check contains a note stating “Repairs,” and Burey testified that “it could have been a mechanical welding
repair.” Tr. 65.
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G.C.Ex.7,p.5-9; G.C. Ex. 8§, p. 3, 3, 5, 6. Burey generally testified that had no recollection as
to what these payments were for or any expenditures for which he was being reimbursed. Tr. 49-
50, 52-53, 56-60, 64-65, 68-71. Finally, Burey was issued a check dated April 21, 2018 (#6191
in the amount of $1,593), after Dawn Trucking “closed down.” G.C. Ex. 7, p. 5-9. Burey
speculated during his testimony that this check, marked “Misc.,” could represent payments he
made to satisfy creditors of Dawn Trucking after the company closed down:

...even after we had a couple invoices and a couple obligations that weren’t met.
So then this could have been included in those payments, you know. So that’s
one thing, we tried to clear up all the expenses. Because we were — I personally
wouldn’t like my name to get around telling that I owe this one or I owe that one.
So we tried to meet all our obligations in terms of making the payments.

Tr. 69.

In addition, the documentary evidence establishes that checks were written on Dawn
Trucking’s Chase Bank account to the Bureys’ daughter Crystal. On February 29, 2016, Crystal
Burey issued herself a check from Dawn Trucking’s Chase Bank account in the amount of
$1,800 (#6014). Tr. 95-96, 100; G.C. Ex. 14. Henry Burey testified that Crystal Burey was not
employed by Dawn Trucking at the time, but was still a signatory on the company’s Chase Bank
checking account. Tr. 95-96. Henry Burey speculated based on the notation on the check stating
“Henry Burey” that he asked Crystal to write the check and cash it. Tr. 96; G.C. Ex. 14. Burey
testified that Crystal would have left the money in the office for him, but could not remember
what Dawn Trucking expenses he used the money for. Tr. 96-97, 98; G.C. Ex. 3, p. 2.

Similarly, on May 9, 2016, Henry Burey issued a check on the company’s Chase Bank account
to Crystal Burey for $1,500 (#6039). Tr. 97; G.C. Ex. 14. Burey testified that because the
notation on this check states “Henry Burey,” he believed that Crystal Burey cashed the check and
left the money for him to use, but he had no recollection of what he had done with the cash. Tr.
97-98, 100; G.C. Ex. 3, p. 5.

The record evinces other payments from Dawn Trucking to Karlene Burey and the
Bureys’ daughter Charlene Guzman. In February 2017, Dawn Trucking opened a checking
account with Capital One Bank, and checks on this account were not included in the Dawn
Trucking check registers produced in response to General Counsel’s Subpoena Duces Tecum.

Tr. 79-80, 84-85, 93-94; G.C. Ex. 10. Records establish that on March 8, 2017, Dawn Trucking
issued a check to Karlene Burey in the amount of $3,500. Tr. 80; G.C. Ex. 10, p. 3, 5 (March
statement). Although a notation in the Capital One Bank records states “Repairs and Parts,”
Henry Burey did not know why Ms. Burey wrote this check to herself, testifying that it “could
have been” reimbursement for monies she used to pay for repairs and parts, but “I don’t know if
she cashed and paid for stuff.” Tr. 80-81. On July 6, 2017, Dawn Trucking issued a check to
Charlene Guzman in the amount of $850. Tr. 81-83; G.C. Ex. 10, p. 1, 5 (July statement).
Henry Burey testified that Dawn Trucking issued this check to reimburse Guzman for “gift items
for customers” that Burey had asked her to buy. Tr. 81. Burey then testified that “It would have
been gift items for the guys on the job,” such as bottles of “expensive alcohol” which he
typically gave them “at Christmas.” Tr. 83-84. Burey testified that he reimbursed Guzman in
July for the Christmas gifts she had purchased earlier. Tr. 84. However, the previous year,
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Dawn Trucking had made two payments to Charlene Guzman via checks written on its Chase
Bank account — one dated January 7, 2016 for $1,500 (#6005, for “gift”), and one dated July 6,
2016 for $500 (#6059, for “liquor™).'% Tr. 89, 92-93, G.C. Ex. 13. Henry Burey speculated that
the $1,500 check “might have been” a reimbursement for “some T-shirts, I mean sweatshirts that
we had printed out with the Dawn Trucking Inc. on them” because Guzman “probably knew
somebody who was printing the T-shirts.”'! Tr. 89-90. Burey conjectured that the $500 check
was for “the gift items [Guzman] picked up for the guys.” Tr. 90. Burey then presumed that the
January 7, 2016 check was a reimbursement for Christmas gifts, and testified that he was
“mixing it up with the other amount, with the 850,” admitting that he did not know what the July
6, 2017 check in the amount of $850 was for, other than that “I asked her to pick up some stuff,
and then I reimbursed her for the amount.” Tr. 90-92.

Henry Burey testified that during 2016 and 2017, he personally owned Mercedes, Honda,
and Toyota vehicles, financed with personal loans through Mercedes-Benz Financial Services,
Honda Financing Corporation, and Toyota Financial. Tr. 124-125. Burey testified that Dawn
Trucking had never taken out loans from any of these entities. Id. Records from Dawn
Trucking’s Chase Bank checking account in evidence as General Counsel Exhibit 17 establish
that Dawn Trucking made monthly payments by “Auto Pay” to Mercedes-Benz Financial
Services in the amount of $744.04 (January 4, 2016 through April 3, 2017), and $691.28 (May 1,
2017 through November 1, 2017).12 Dawn Trucking also made monthly payments to American
Honda Finance Corporation in the amount of $418.00 from January 14, 2016 through February
15,2017.13 Dawn Trucking made monthly payments to Toyota Financial from July 15, 2016
through July 17,2017 in the amount of $568.87, with an additional $4,835.50 payment on March
3,2017 and a $2,150 payment on April 18, 2017.'4 Burey further testified that he had a personal
Barclaycard credit card during this time period, and that Dawn Trucking did not have a corporate
Barclaycard. Tr. 125-126. Records from Dawn Trucking’s Chase Bank checking account in
evidence as General Counsel Exhibit 17 establish that Dawn Trucking made payments to
Barclaycard US Creditcard in 2016 on August 1, in 2017 on January 30, March 6, April 6, May
8, May 10, July 31, and August 7, and in 2018 on January 2.1°

Henry Burey testified that Dawn Trucking owned seven trucks when the company was
fully operational in 2016. Tr. 85. As discussed above, Burey testified that Dawn Trucking
ceased all operations as of July 2017; Burey testified that he believed that he began selling the
trucks in March 2017. Tr. 34, 85-86, 88; G.C. Ex. 11. Receipts in evidence as General
Counsel’s Exhibit 11 establish that Burey, as president of Dawn Trucking, sold the following
vehicles on the following dates: (i) a 2004 Mack dump Truck and a 2007 Mack dump truck to
Atkinson Truck Sales for $100,000 total on March 6, 2017; (ii) a 2007 Kenworth Dump Truck to

10Tn the 2016 check register in evidence as General Counsel’s Exhibit 3, check #6059 is recorded as having been
issued to Henry Burey, and not Charlene Guzman. Tr.92; G.C.Ex.3,p. 7.

11 Karlene Burey testified that she issued this check to Guzman to reimburse Guzman for purchasing items in duty
free on her way to New York City to give to Dawn Trucking employees and clients, at Henry Burey’s direction. Tr.
158-159.

12G.C. Ex. 17,p.3, 8,13,20,26,32,38,44,51, 56,60, 66,73,78,84,90,96, 102,108,112, 118,124,127 Tr.
130-131.

13G.C. Ex. 17,p. 3, 8,13,20,26,32,39,44,51,56,60,66,73,78; Tr. 130-131.

4 G.C. Ex. 17,p.39,44,51,56,60, 66,73, 78,84,90,96, 102, 108; Tr. 130.

15G.C. Ex. 17,p. 44,73, 84,90,96,108, 112, 134.
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Wilson Peralta for $35,000 on March 13, 2017; (iii) a 2004 Mack Dump Truck to Dweainy
Wilson for $10,000 on March 13, 2017; (iv) a 2007 Mack Truck to W.A.P. Express for $15,000
on June 13, 2017; (v) a 2003 Volvo dump truck to Wilson Peralta for $10,000 on June 15, 2017,
and (vi) a 2010 Mack dump truck to Cody Construction for $40,000 on September 26, 2017.
G.C. Ex. 11. Thus, the sale of Dawn Trucking’s vehicles yielded $210,000 between March and
September 2017. One of these trucks, the 2007 Kenworth Dump Truck, was initially purchased
via a personal check written by Wilson Peralta to Henry Burey, and Burey testified that he
deposited Peralta’s check in his personal account at Wells Fargo Bank, as opposed to Dawn
Trucking’s Chase Bank account. Tr. 88, 146; G.C. Ex. 12. Burey testified that Peralta wrote the
check to Henry Burey personally because Peralta “made a mistake.” Tr. 144-145. Burey further
testified that he “sent [Peralta] back a check™ from Burey’s personal Chase Bank account, and
Peralta then “sent me a different check™ issued to Dawn Trucking. Tr. 145, 146. However,
Burey produced no documentation pertinent to the check he testified to having sent Peralta from
his personal Chase Bank account. Tr. 146. Furthermore, Dawn Trucking’s Chase Bank account

contains no record of a deposit of $35,000 from Peralta or his company, WAP Express, Inc.,
after March 1, 2017. G.C. Ex. 17, p. 83, 89, 95, 101, 107, 117, 123, 127, 131, 137, 141, 158; Tr.
129-131.

Henry Burey testified that he and Karlene Burey moved from New York City to Port St.

Lucie, Florida in June and July 2017, when Dawn Trucking ceased operating. Tr. 14, 34. Henry
and Karlene Burey testified that they travelled “back and forth” between New Y ork City and
Port St. Lucie during the summer of 2017, but could not recall any specific dates involved. Tr.
106, 151-152. The July and August 2017 statements for Dawn Trucking’s American Express
credit card show that the card was used for numerous charges in Florida as follows:

e alJuly 15 charge at a Home Depot in Jensen Beach

e alJuly 15 charge at a Speedway for fuel in Stuart

e aJuly 18 charge at a Cumberland Farms in Port St. Lucie

e July 23 and August 14 charges at Racetrac for fuel in Port St. Lucie

e aJuly 24 charge at a Sam’s Club in Port St. Lucie

e an August 6 charge at a Sunoco in Stuart

e an August 9 charge at a Walmart in Port St. Lucie

e an August 9 charge at a Home Depot in Port St. Lucie

e an August 12 charge at Paradise Car Wash in Port St. Lucie

e an August 14 charge at a Wal-Mart in Port St. Lucie
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e an August 15 charge for two tickets on Jetblue Airways from Palm Beach International
airport to JFK International Airport, and flight insurance for those tickets purchased on
August 17

e an August 17 charge at Marinemax in Stuart

e an August 19 charge at Pinch A Penny!6 in Port St. Lucie

G.C. Ex. 15,p. 10-11, 17-18; Tr. 104-114, 124. Henry Burey could not recall what any of these
charges represented, or how they may have related to Dawn Trucking’s business operations. Tr.
106-108, 109-114. Burey testified that none of the Dawn Trucking’s trucks were ever in Florida.
Tr. 107, 108. However, Burey also stated that, “I had one of my drivers come to Florida during
that time,” speculating that he may have purchased fuel for that individual. Tr. 108. Asked
whether this driver was moving items from the Burey’s home or items related to Dawn
Trucking’s business, Burey responded, “Well, if he’s there with me, it has to be related to the
company because he’s working for me, you know?” Tr. 108-109. Burey then testified that the
driver was transporting “tools” to Florida, but stated that he could not recall whether the driver
brought anything else. Tr. 109.

In addition, Dawn Trucking’s American Express card statement includes a charge on
June 22, 2017, to Tower Hill Prime Insurance. G.C. Ex. 15, p. 4; Tr. 121. Shown this charge,
Henry Burey testified, “I’m not sure what that was.” Tr. 122. However, a Homeowner
Application from Tower Hill Prime Insurance indicates that on June 14, 2017, Henry and
Karlene Burey applied for insurance on a property located at 187 Southeast Osprey Ridge in Port
St. Lucie. G.C. Ex. 16(a, c); Tr. 123-124. Burey confirmed that this property is in fact his home
in Florida and identified his signature on the application. Tr. 122; G.C. Ex. 16(a). A summary
of Billing Transactions provided by Tower Hill Insurance also indicates a payment in the amount
of $2,623.00, the amount that appears on Dawn Trucking’s American Express card statement.
G.C. Ex. 15, p. 4; G.C. Ex. 16(b, ¢).

Dawn Trucking’s American Express card statement also includes two charges, on August
23 and August 25, 2017, for Geico auto insurance. G.C. Ex. 15, p. 18. Henry Burey confirmed
in his testimony that Dawn Trucking had no trucks operating at that time.!” Tr. 114. However,
Burey testified that the Geico auto insurance may have covered “an old pickup truck that we
used to haul around parts and stuff like that,” which was “registered in my name,” stating that
Dawn Trucking “used to...just pay insurance for that truck.” Tr. 114-115. Asked how this
particular truck was used to transport parts for other trucks at a time when Dawn Trucking
owned no other trucks, Burey testified “We had the yard with stuff in it that we had to clear out,
like old times,” which Burey claimed he “wanted to rent.” Tr. 115. Burey then testified,
however, that the yard had never been owned by Dawn Trucking. Tr. 116. Questioned

16 Burey testified that Pinch A Penny was a “pooland patio store.” Tr. 114.

17 Burey initially testified that after July 2017, Dawn Trucking maintained auto insurance on “one truck that was
operating, winding down, which I was driving thattruck.” Tr. 102. Burey testified that “there was a couple of jobs”
he had to finish “just for...good moral standing with these companies,” so he drove the truck to finish “a couple of
jobs” and hired other trucks as well. Tr. 102-103. However, Burey then testified that all of this occurred prior to
July 2017, and that July 2017 was “the end of everything.” Tr. 103.
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regarding the second Geico auto insurance charge two days later, Burey stated that this charge
“might have been” related to Dawn Trucking’s operations because “we had arrears...we had bids
that we were...catching up on at that point that weren’t paid before.” Tr. 116-117.

Finally, Dawn Trucking’s American Express card statement includes multiple charges for
unleaded fuel in October 2017. G.C. Ex. 15, p. 30-31; Tr. 117-120. Burey admitted during his
testimony that the trucks owned by Dawn Trucking required diesel fuel, as opposed to unleaded
fuel, in order to operate. Tr. 118-119; see G.C. Ex. 15, p. 30. Inaddition, these charges included
purchases in Four Oaks, North Carolina, Richmond, Virginia, Hanover, Maryland, and
Lynchburg, South Carolina. G.C. Ex. 15, p. 30-31. Burey initially testified that he could not
recall the relationship of these locations to Dawn Trucking’s business activities. Tr. 119-120.
Burey then testified that he might have been traveling to the Atkinson trucking company in
Virginia, although, “I’m not remembering exactly.” Tr. 120.

By January 2018, Dawn Trucking was insolvent, and unable to satisfy any of its remedial
obligations pursuant to the Board’s August 17, 2017, Order. G.C. Ex. 17, p. 134-158.

Decision and Analysis
A. General Principles, Contentions, and Conclusions Involving Witness Credibility

Credibility determinations involve consideration of the witness’ testimony in context,
including factors such as witness demeanor, “the weight of the respective evidence, established
or admitted facts, inherent probabilities, and reasonable inferences drawn from the record as a
whole.” Double D Construction Group, 339 NLRB 303, 305 (2003); Daikichi Sushi, 335 NLRB
622,623 (2001), enf’d. 56 Fed.Appx. 516 (D.C. Cir. 2003); see also Hill & Dales General
Hospital, 360 NLRB 611, 615 (2014). Corroboration and the relative reliability of conflicting
testimony are also significant. See, e.g., Pain Relief Centers, P.A.,371 NLRB No. 70 at p. 2, fn.
4,14 (2022) , enf’d. 2023 WL 5380232 (4™ Cir. 2023) (“detailed account” of meeting provided
by employee witnesses credited where Respondent witnesses “skipped almost all of the moment-
by-moment details” except for legally significant statements); Precoat Metals, 341 NLRB 1137,
1150 (2004) (lack of specific recollection, general denials, and comparative vagueness
insufficient to rebut more detailed positive testimony). It is not uncommon in making credibility
resolutions to find that some but not all of a particular witness’ testimony is reliable. See, e.g.,
Farm Fresh Co., Target One, LLC, 361 NLRB 848, 860 (2014).

Henry Burey was not a credible witness. His recollection regarding Dawn Trucking’s
operations as evinced by the documentary evidence — such as the company’s “profit
distributions,” payments by check, and credit card statements — was generally negligible. See,
e.g., Tr. 49-50, 52-54, 56-60, 64-65, 67-71, 90-92, 97-98, 100. The explications he did attempt
to provide consisted primarily of speculation and conjecture. See, e.g., Tr. 60-61, 65, 68-71, 78-
79, 80-81, 89-90, 97-98. Occasionally they were directly contradicted by documentary evidence.
See, e.g., Tr. 50-52, 81-84, 89-93. Even where the documentary evidence itself contained
detailed information, Burey remained unable to describe the basis for the expenditure in

question. See Tr. 67-68; G.C. Ex. 7, p. 9.
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Respondents contend in their Post-Hearing Brief at pages 12 and 13 that Burey’s lack of
recollection was reasonably attributable to the significant period of time which elapsed between
Dawn Trucking’s operations in 2016 and 2017, which were the subject of his testimony, and the
hearing earlier this year. Such an explanation might account for Burey’s failure to recall the
details of lesser individual expenditures. However, Burey was also unable to specifically recall
the basis for more significant financial disbursements, such as the $285,000 “profit distribution”
to Karlene Burey in August 2016. Tr. 50-52, 60-61, 74-76. Burey was also unable to coherently
explicate ongoing financial arrangements — including recurring payments made by Dawn
Trucking for the Bureys’ personal vehicles and Barclays credit card — as well as contractual
arrangements such as homeowner’s insurance on the Bureys’ residence in Port St. Lucie and auto
insurance for their personal vehicles. Tr. 114-116, 122-124, 130-131. I do not credit in the
slightest his testimony that he could not recall using Dawn Trucking funds and the corporation’s
credit card to pay for such expenses. Nor could Burey elucidate the specific terms of Karlene
Burey’s loan to Dawn Trucking, or the basis for the significant variations in his and Karlene
Burey’s compensation. Tr. 44-45, 66-67. In addition, Burey’s contentions that charges on Dawn
Trucking’s American Express card in Stuart and Port St. Lucie Florida, where he and Karlene
Burey resided at the time, were somehow related to Dawn Trucking’s business operations, even
though Dawn Trucking had already “wound down,” were patently implausible, and undermined
Burey’s credibility overall. See Tr. 107-109.

For all of the foregoing reasons, I find that Henry Burey was not a reliable witness, and [
have generally not credited his testimony in any manner, unless it is directly corroborated by
reliable documentary evidence.

While Karlene Burey was somewhat more straightforward in her testimony, her role in
Dawn Trucking’s operations was circumscribed. I credit Ms. Burey’s testimony that she
performed tasks, such as writing out checks and making bank deposits and withdrawals,
exclusively at Henry Burey’s direction. Tr. 154. Thus, while Ms. Burey could sometimes offer
information regarding the mechanics of these individual transactions, she was unable to provide
probative testimony to elucidate the decisions made regarding Dawn Trucking’s finances and
operations during 2016 and 2017.

Finally, I note that Henry Burey’s testimony raised doubt as the accuracy and veracity of
Dawn Trucking’s recordkeeping, and the creation and maintenance of the corporation’s financial
documents. For example, a check which Burey testified that he wrote to himself as a profit
distribution in the amount of $25,000 contained the notation “Loan;” Burey claimed that he
realized that this disbursement was in fact a profit distribution only when reviewing the check
with his accountant years later. Tr. 50-52; G.C. Ex. 7, p. 2 (#6083). While check #6059, drawn
on Dawn Trucking’s Chase Bank account, is made out to Charlene Guzman, this check is
recorded in Dawn Trucking’s check register for 2016 as having been payable to Henry Burey, as
opposed to Ms. Guzman. G.C. Ex. 13; G.C. Ex. 3, p. 7. Such discrepancies undermine
confidence in the accuracy and validity Dawn Trucking’s recordkeeping systems, and in the
documents produced by Dawn Trucking pursuant to General Counsel’s Subpoena Duces Tecum,
as well as reflecting poorly on the reliability of Burey’s testimony.
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B. Piercing the Corporate Veil and the Personal Liability of Henry Burey

As all parties acknowledge, the applicable standard for determining whether individuals
may be found personally liable for a corporate respondent’s violation of the Act was articulated
by the Board in White Oak Coal Co., 318 NLRB 732 (1995), enf’d. 81 F.3d 150 (4% Cir. 1996).
G.C. Post-Hearing Brief at 14-17; R.S. Post-Hearing Brief at 4-9; see also Domsey Trading
Corp.,357 NLRB 2161, 2163-2165 (2011); Rome Electrical Systems, Inc., 356 NLRB 170, 176-
178 (2010); A.J. Mechanical, Inc.,352 NLRB 874, 875-877 (2008), enf’d. 321 Fed.Appx. 816
(11t Cir. 2009);'8 D.L. Baker, Inc., 351 NLRB 515, 521-525 (2007). The party asserting that
piercing the corporate veil is warranted — here General Counsel — bears the burden of
establishing that individual or personal liability is justified pursuant to the White Oak Coal
analysis. See Flat Dog Productions, Inc., 347 NLRB 1180, 1182 (2006).

The White Oak Coal standard for piercing the corporate veil consists of two factors.
First, piercing the corporate veil is appropriate where “there is such unity of interest, and lack of
respect given to the separate identity of the corporation by its shareholders, that the personalities
and assets of the corporation and the individuals are indistinct.” White Oak Coal Co.,318 NLRB
at 735. In order to make this determination, the Board evaluates “the degree to which corporate
formalities have been maintained” and “the degree to which individual and corporate funds,
other assets, and affairs have been commingled.” Id. The specific issues to be considered are as
follows:

(1) whether the corporation is operated as a separate entity; (2) the commingling
of funds and other assets; (3) the failure to maintain adequate corporate records;
(4) the nature of the corporation’s ownership and control; (5) the availability and
use of corporate assets, the absence of [same] or undercapitalization; (6) the use
of the corporate form as a mere shell, instrumentality or conduit of an individual
or other corporation; (7) disregard of corporate legal formalities and the failure to
maintain an arm’s-length relationship among related entities; (8) diversion of
corporate funds or assets to noncorporate purposes; and, in addition, (9) transfer
or disposal of corporate assets without fair consideration.

White Oak Coal Co., 318 NLRB at 735; see also Domsey Trading Corp., 357 NLRB at 2163;
Rome Electrical Systems, Inc., 356 NLRB at 176-177.

In addition, in order to pierce the corporate veil and impose personal liability, the record
must establish that “adherence to the corporate form would sanction a fraud, promote injustice,
or lead to an evasion of legal obligations.” White Oak Coal Co., 318 NLRB at 735. Pursuant to
this standard, the “showing of inequity necessary to warrant the equitable remedy of piercing the

18 4.J. Mechanical, Inc. was decided by a two-member Board, and was enforced in a memorandum order by the
United States Court of Appeals for the Eleventh Circuit, prior to the Supreme Court’s decision in New Process Steel,
LP v. NLRB. A.J. Mechanical, Inc.,352 NLRB at 874; New Process Steel, LP v. NLRB, 560 U.S. 674 (2010).

While the Supreme Court held in New Process Steel, LP that the Board could not exercise its delegated authority
with a group of only two members, the Board has continued to treat A.J. Mechanical, Inc. as persuasive authority.
See E.L.C. Electric, Inc., 359 NLRB 255,262 (2012); Rome Electrical Systems, Inc.,356 NLRB at 170. I do the
same here, to the extent that the facts of A.J. Mechanical, Inc. are instructive with respect to the record in the instant
case in the context of the well-settled White Oak analysis.
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corporate veil must flow from misuse of the corporate form,” and it must be shown that the
“individuals charged personally with corporate liability...participated in the fraud, injustice, or
inequity that is found.” 1d; see also Domsey Trading Corp., 357 NLRB at 2163; Rome Electrical
Systems, Inc., 356 NLRB at 177-178. However, the Board has held that “specific intent” to
evade legal obligations is not required, and that inequity is the paramount consideration. Domsey
Trading Corp., 357 NLRB at 2163; D.L. Baker, Inc., 351 NLRB at 524, tn. 25, 524-525.
Furthermore, no specific showing that the corporation is actually unable to meet its obligations is
necessary, so long as “the natural, foreseeable and inevitable consequence

of..individual...misuse of corporate assets for personal gain” is to diminish the corporation’s
ability to meet its statutory obligations. D.L. Baker, Inc., 351 NLRB at 525, citing White Oak
Coal Co., 318 NLRB at 735; see also Bufco Corp. v. NLRB, 147 F.3d 964, 969 (D.C. Cir. 1998).
As aresult, the second component of the White Oak standard may be satisfied where the record
establishes the use of corporate funds for personal benefit such that the corporation cannot meet
its statutory obligations or its ability to satisfy remedial obligations is diminished. Rome
Electrical Systems, Inc.,356 NLRB at 178; D.L. Baker, Inc., 351 NLRB at 523-524. Removal of
corporate assets via transactions that place them beyond the remedial order’s reach also satisfies
the second component of the White Oak standard. See D.L. Baker, Inc., 351 NLRB at 523.

The evidence in the instant case satisfies the first component of the White Oak analysis —
whether there is a “unity of interest, and lack of respect given to the separate identity of the
corporation by its shareholders,” such that “the personalities and assets of the corporation and the
individuals are indistinct.” White Oak Coal Co., 318 NLRB at 735. Specifically, the evidence
here establishes commingling of funds, a failure to maintain adequate corporate records,
disregard of corporate legal formalities and the failure to maintain an arm’s-length relationship,
and diversion of corporate funds to noncorporate purposes. Id. As a result, General Counsel has
met her burden of establishing significant commingling of individual and corporate funds, assets,
and a disregard for corporate formalities, pursuant to the White Oak criteria.

The record is replete with evidence that Henry Burey redirected assets of Dawn Trucking,
Inc. for his own individual purposes and those of his family members. The evidence establishes
that Henry Burey used funds from Dawn Trucking’s Chase Bank account to make loan payments
for three personally owned vehicles throughout 2016 and 2017. G.C. Ex. 17; Tr. 130-131. The
evidence overall also establishes Burey used Dawn Trucking’s American Express card to make
payments for auto insurance for these vehicles in August 2017.'° G.C. Ex. 15, p. 18. The
evidence further establishes that Burey used Dawn Trucking assets for his home and personal
expenses incurred after moving to Port St. Lucie, Florida, in the summer of 2017. Burey used
Dawn Trucking’s American Express card to pay for homeowner’s insurance on his residence in
Port St. Lucie. G.C. Ex. 15, p. 4; G.C. Ex. 16 (a-c); Tr. 122-124. Burey also used Dawn
Trucking’s American Express card during the period July 15, 2017 through August 19, 2017 to
pay for fuel and other items at businesses such as Home Depot, Sam’s Club, Wal-Mart,
Marinemax, and Pinch A Penny in Port St. Lucie and Stuart, Florida, on twelve occasions, as

19 As discussed above, I do not credit Henry Burey’s contention that these auto insurance payments pertained to a
truck used for Dawn Trucking business, given that they occurred in late August 2017 and Dawn Trucking’s business
terminated in July 2017. Tr. 102-103. Burey eventually admitted that his use of one truck during the period when
Dawn Trucking’s business was “winding down” occurred prior to July 2017. Tr. 102-103.

14



10

15

20

25

30

35

JD-38-26

well as airline tickets from Palm Beach International airport to JFK International airport.2® G.C.
Ex. 15. Finally, Burey used funds from Dawn Trucking’s Chase Bank account to pay his
personal Barclaycard credit card bills on nine occasions in 2016, 2017, and 2018. G.C. Ex. 17;
Tr. 125-126. The Board has repeatedly found such use of corporate funds for personal
expenditures to constitute commingling of corporate and personal funds — and diversion of
corporate assets for personal use — which warrants piercing the corporate veil pursuant to the
White Oak analysis. See White Oak Coal Co., 318 NLRB at 733-734, 735 (individual owners
personally liable where they “repeatedly...divert[ed] corporate assets to personal, non-corporate
uses,” including the repayment of personal loans, monthly car loan payments, church donations,
furniture, and membership in the International Hot Rod Association); see also Rome Electrical
Systems, Inc., 356 NLRB at 170, 177 (corporate funds used to pay for owner’s personal country
club membership fees); SRC Painting, LLC, 346 NLRB 707, 712, 722-723 (2006) (corporate
funds diverted to pay for principal’s son’s home mortgage, student loans, home telephone,
utility, and cable bills, and to purchase a camera for a vacation in Fiji). Indeed, the Board has
noted that the commingling of assets, and the “treatment of corporate assets as one own...often
constitute the most serious forms of abuse of the corporate entity,” along with
undercapitalization. D.L. Baker, Inc., 351 NLRB at 522, citing Seymour v. Hull & Moreland
Engineering, 605 F.2d 1105, 1112 (9% Cir. 1979). Burey’s ongoing use of Dawn Trucking funds
to pay personal expenses throughout 2016 and 2017, continuing into 2018, constitutes
compelling evidence of commingling and diversion of corporate assets for personal use,
satisfying the second and eighth criteria of the first component of the White Oak analysis.

In addition, the record evinces numerous instances where checks were written on Dawn
Trucking’s account for the disbursal of funds to Henry, Karlene, and Crystal Burey, and to the
Bureys’ daughter Charlene Guzman, without documentation or any coherent testimonial
explication. Karlene Burey received what she and Henry Burey termed “profit distributions” of
$285,000, $100,000, and $80,000 from Dawn Trucking on August 3, 2016, February 27, 2017,
and March 3, 2017, respectively. G.C. Ex. 9, p. 1-3; Tr. 74-76, 154-157. Although Ms. Burey
was the Secretary and a Co-Treasurer, with Henry Burey, of Dawn Trucking, she was not a
shareholder of the corporation. G.C. Ex. 1(f), par. 1(a-b); R.S. Exs. 3, 4, 7. Henry Burey
received such distributions in the amount of $25,000 on September 15, 2016, and $20,000 on
March 6,2017. G.C. Ex. 7, p. 2, 5; Tr. 50-52, 60-61. Dawn Trucking’s federal income tax
returns for 2016 and 2017 report shareholder “Distributions” in the amount of $557,751 and
$244,603, respectively. G.C. Ex. 18(a-b), p. 2 (Line 16(d)).2! However, Respondents did not
produce an iota of evidence regarding the manner in which any of these “profit distributions”
were determined or calculated. Nor did they explicate the rationale for disbursing $465,000 to
Karlene Burey, who did not even own shares in Dawn Trucking. Respondents’ evidence in this
regard was limited to vague, self-serving testimony on the part of Henry Burey that company
profits were “held back in the company account™ after being taxed, to cover expenses during the

20 As discussed above, I do not credit Henry Burey’s testimony that these purchases may have been related to a
driver’s moving “tools” associated with Dawn Trucking’s business to Florida for business-related purposes. Tr.
106-109.

21 Internal Revenue Service instructions for the completion of IRS Form 1120S in 2016 and 2017 specify that line
16(d) should list “the total distributions (including cash) made to each shareholder.” Instructions for Form 11208,
Line 16d Distributions, for 2016 (p. 33) and 2017 (p. 29-30). It is appropriate to take judicial notice of IRS
instructions, if necessary, as publicly available documents. See, e.g., In re Draiman, 450 B.R. 777,802, fn. 16
(Bankr.N.D.IIl. 2011); Steenwyk v. Steenwyk, 2026 WL 171861 at *5 (C.D. Cal. 2026).
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slower winter months. Tr. 74, 75. Thus, in the instant case, as in A.J. Mechanical, Inc., the
record is devoid of evidence “suggesting that these [shareholder] distributions were for valid
corporate purposes or represented fair consideration.” 352 NLRB at 876; see also Bufco Corp.,
323 NLRB 609, 626, 628-629 (1997) (dissipation of assets established in part by unsubstantiated

“bonus payments” to corporate principals).

The record also contains evidence of numerous checks written to Henry, Karlene, and
Crystal Burey, and to Charlene Guzman, which were unexplained in the documents produced by
Respondents and unsubstantiated during Henry Burey’s testimony. In 2016, prior to the issuance
of the Complaint on August 30, 2016, Dawn Trucking issued two checks to Henry Burey, three
checks to Crystal Burey, and one check to Charlene Guzman, in amounts totaling $9,650. After
the Complaint issued, two checks were written to Henry Burey on Dawn Trucking’s account in
December 2016, totaling $4,150. Then, between February 6, 2017, when Judge Green’s decision
issued, and the Board’s decision on August 17, 2017, Dawn Trucking issued five checks to
Henry Burey totaling $11,611, a check to Karlene Burey in the amount of $3,500, and a check to
Charlene Guzman in the amount of $850. Finally, on April 21, 2018, nine months after Dawn
Trucking had ceased to operate, the corporation issued a check for $1,593 to Henry Burey.

There was scant documentation and no credible testimony establishing the basis for issuing these
checks — only Burey’s general testimony that the payments were reimbursements for
expenditures or cash on hand necessary for his use in connection with Dawn Trucking’s
operations. Such unexplained transfers of Dawn Trucking assets to Henry Burey and his family
members support the contention that Burey was using this stratagem to divert corporate assets for
his own and his family’s personal use. See Ace Masonry, Inc., 363 NLRB 1741, 1741-1742,
1749-1750, 1752 (2016), enfd. 750 Fed.Appx. 19 (2™ Cir. 2017) (cash withdrawals and checks
written on corporate respondent’s account to individual owners constituted diversion of
corporate assets, where owners “could or more likely would not remember what happened to the
money taken out of the [corporate] account, where it went to or what it was used for”).

Finally, the record establishes multiple, unsupported salary payments from Dawn
Trucking to Henry and Karlene Burey. For example, between the spring of 2016 and the spring
of 2017, Henry Burey’s salary approximately doubled, from $1,077.33 per week to $2,108.19
per week, and then decreased to approximately $1,800 per week. G.C. Ex. 5. In addition, Burey
received two paychecks on August 4, 2017, and three paychecks on September 15, 2017. G.C.
Ex. 5, p. 23, 25-26. Karlene Burey’s compensation was a complete mystery. Although Henry
Burey claimed that Ms. Burey’s salary was based upon a 40-hour work week, Ms. Burey could
not estimate how many hours per week she actually worked, stating that, “it’s just when I was
needed and when there was time.” Tr. 38-39, 150. There was no payroll documentation to
establish the hours that Ms. Burey worked produced at the hearing. Finally, both Henry and
Karlene Burey were issued “salary” checks in the amount of $4,500 on April 18, 2018, a time
when Henry Burey testified that Dawn Trucking had “already folded” and “lay dormant.” Tr.
77-78. Henry Burey’s vague testimony that “technically we are allowed to take salary from the
company because we were still managing the incidentals and stuff like that” is insufficient to
cogently substantiate these salary checks. Tr. 78-79.

As the evidence discussed above illustrates, Henry Burey, Dawn Trucking’s sole owner
and President, failed to maintain adequate corporate records and disregarded corporate
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formalities in operating the business, the third and seventh of the White Oak criteria. There were
no records documenting the business justification for any of Dawn Trucking’s various
disbursements to the Bureys, nor were there any documents pertaining to the decision to
terminate Dawn Trucking’s operations overall. See Bolivar Tees, Inc., 349 NLRB 720, 730
(2007), enf’d. 551 F.3d 722 (8™ Cir. 2008) (disregard for corporate formalities substantiated by
the respondent corporation’s failure to “maintain[] any minutes or memoranda reflecting its
business decisions, including accurate records of its business decisions to close and dispose of its
assets”); see also A.J. Mechanical, Inc., 352 NLRB at 875 (respondent principals “only loosely
adhered to corporate formalities with respect to business decisionmaking’). Nor was there any
documentation pertaining to the $35,000 that Karlene Burey loaned Dawn Trucking some time
prior to its closure, and neither Henry nor Karlene Bury could recall the repayment schedule or
increments involved — only that Dawn Trucking was not charged and did not repay the loan with
interest. Tr. 43-46, 87-88, 160. Indeed, when questioned regarding the specific terms of the
loan, Bury stated, “it was just my wife leant me the money.” Tr. 45-46. Such inadequate
documentation of financial arrangements and disregard for corporate formalities evinces the
absence of an arms-length business relationship and supports a determination that the first
component of the White Oak analysis has been satisfied. See D.L. Baker, Inc., 351 NLRB at 522
(“inadequate loan documentation” for monies leant to corporation by principal indicates “an
absence of arm’s length transactions”); SRC Painting, LLC, 346 NLRB at 707, 714-716, 721
(multiple undocumented loans indicate lack of arm’s-length dealing); Reliable Electric Co., 330
NLRB 714, 714-715, 720, 722 (2000), enf’d. 12 Fed.Appx. 888 (10% Cir. 2001) (commingling of
assets and lack of arm’s-length dealing evinced by “numerous” undocumented loans between
corporate entities, principal, and principal’s family members).

The failure to document financial transactions is consonant with an overall failure to
maintain records regarding the corporation’s structure and governance. The evidence establishes
that Dawn Trucking’s Board of Directors met once, around the time that the corporation was
formed, on March 30, 1999, to elect Henry and Karlene Burey temporary Chairman and
Secretary, respectively. Tr. 135-137; R.S. Exs. 4. The sole meeting of Dawn Trucking’s
shareholders occurred on that same day. R.S. Ex. 5. The only annual meeting of Dawn
Trucking’s Board of Directors, stockholders, and corporate officers took place on March 22,
2000, and the only business that meeting involved was electing the Bureys officers of the
corporation. Tr. 138-139; R.S. Ex. 7. There were no records introduced into evidence regarding
the dissolution or termination of the corporation in 2017. This evidence further establishes a
failure to maintain adequate corporate records and a disregard for the corporate form. See Rome
Electrical Systems, Inc., 356 NLRB at 177 (corporate records inadequate where “The only
minutes of a corporate meeting...placed into evidence were the minutes of a meeting” shortly
after the corporation’s formation during which officers were named); A.J. Mechanical, Inc., 352
NLRB at 875 (principals "disregarded corporate formalities” by failing to “keep adequate
records of corporate structure” where the corporation had only maintained “initial incorporating
documents and the final papers marking its dissolution”).

Finally, Henry Burey made repeated assertions during his testimony plainly equating
himself, as Dawn Trucking’s sole owner, President, and manager, with Dawn Trucking as a
corporate entity. As discussed above, Henry Burey characterized Karlene Burey’s loan to Dawn
Trucking as “It was just my wife leant me the money.” Tr. 45-46. Questioned regarding

17



10

15

20

25

30

35

40

45

JD-38-26

whether a driver was transporting items to the Bureys’ residence in Port St. Lucie in connection
with Dawn Trucking’s operations, Burey testified, “Well, if he’s there with me, it has to be
related to the company because he’s working for me, you know?” Tr. 108-109. Burey testified
that after Dawn Trucking ceased operations he “tried to clear up all the expenses” because “I
personally wouldn’t like my name to get around telling that I owe this one or I owe that one.”
Tr. 69. All of these statements indicate that Burey equated Dawn Trucking as a corporate entity
with himself and considered himself and Dawn Trucking to be one and the same. See Rome
Electrical Systems, Inc.,356 NLRB at 177 (corporate principal’s testimony that “I could not do
anything without paying...off” corporation’s debts establishes that identities of principal and
corporations were “indistinct”); White Oak Coal Co., 318 NLRB at 735 (commingling and
diversion of corporate funds for personal use, and failure to maintain arm’s-length relationship,
establishes that “the personalities and assets of these corporations and the [principals] have
effectively been blurred”).

For all of the foregoing reasons, the evidence establishes a unity of interest between
Henry Burey and Dawn Trucking, Inc., and a lack of respect for the separate identity of Dawn
Trucking, Inc. by Henry Burey, such that the personalities and assets of Dawn Trucking and
Henry Burey are indistinct pursuant to the White Oak analysis.

The record also establishes that adherence to the corporate form in this case would
promote injustice and/or result in the evasion of legal obligations, the second component of the
White Oak standard. Henry Burey personally committed the unfair labor practices found in the
underlying Board proceeding — discharging the six drivers in retaliation for their Union support
and activities by refusing to assign them work after Local 282 prevailed in the representation
election, and sending the text message which conditioned their reinstatement on rejection of the
Union and bypassed Local 282 to deal directly with the drivers regarding their terms and
conditions of employment. Henry Burey was also the President and sole shareholder of Dawn
Trucking, with sole control over the corporation, its finances, and its assets. The evidence
establishes that after the initial unfair labor practice charge in this case was filed on March 7,
2016, Burey diverted and redirected Dawn Trucking’s assets for personal use via “profit
distributions,” and funding for his personal vehicles and expenditures. After Judge Green’s
decision issued on February 6, 2017, Burey continued to siphon off Dawn Trucking assets,
including $210,000 gleaned from the sale of Dawn Trucking’s dump trucks, via $200,000 in
profit distributions, payments for his personal vehicles and residence, and personal expenditures.
Thus, the record establishes that the “individuals charged personally with corporate liability,”
namely Henry Burey, “participated in the fraud, injustice, or inequity that is found,” the second
of the White Oak factors. White Oak Coal Co., 318 NLRB at 735; see also Bolivar-Tees, Inc.,
349 NLRB at 730 (“fraud, injustice, or inequity”” shown via principal’s “misuse of the corporate
form through...personal usurpation of [corporate] assets”). Further, Dawn Trucking’s inability
to satisfy its remedial obligations is the “natural, foreseeable, and inevitable consequence” of
Burey’s redirection of corporate assets. Bufco Corp., 323 NLRB at 629. Thus, Burey’s
“blurring” of corporate and personal identity and “misuse of corporate assets and form” is
“unfair” and “unjust” pursuant to the second component of the White Oak standard. White Oak
Coal Co., 318 NLRB at 735.
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Respondents make two primary arguments in support of their contention that Henry
Burey should not be found personally liable for Dawn Trucking’s remedial obligations. First,
Respondents contend that the Compliance Specification is time-barred pursuant to the six-month
statute of limitations contained in Section 10(b) of the Act, based upon depositions of Henry and
Karlene Burey taken by the agency in 2021. Post-Hearing Brief at 12-13. On the contrary, the
Board has stated, “It is well-settled that Section 10(b) of the Act does not apply in compliance
proceedings.” Eldorado Development Corp., 305 NLRB 751, 752 (1991), enf’d. 979 F.2d 853
(7™ Cir. 1992), citing Sanford Home for Adults, 282 NLRB 1287, 1289 (1986). This contention
is therefore unavailing.

Respondents also assert that piercing the corporate veil is not warranted, because General
Counsel contends that any commingling, diversion, and depletion of Dawn Trucking’s assets on
Henry Burey’s part took place after Dawn Trucking had ceased its operations in July 2017. Post-
Hearing Brief at 9-12. This is not the case, however, as General Counsel argues in her Post-
Hearing Brief that commingling and diversion of assets occurred via profit distributions which
took place in 2016, and the use of Dawn Trucking funds to pay personal expenses for the Bureys
that same year. See Post-Hearing Brief at 6-8, 10-12, 18-19, 20-21. In any event, Respondents
provide no authority for the proposition that after a corporate entity ceases operations, its
remaining assets may be purloined by principals in disregard of legitimate outstanding corporate
liabilities. In fact, as a general matter, a corporation may not disseminate “its property among its
stockholders,” thereby “leaving remediless those having valid claims;” individuals and entities
with “unsatisfied claims” against the corporation “may follow the assets, although the claims
were contested and unliquidated at the time when the assets were distributed.” Pierce v. U.S.,
255 U.S. 398, 402-403 (1921), quoted in Domsey Trading Corp., 357 NLRB at 2164, fn. 22.
This precept is no less applicable to remedial obligations under the National Labor Relations
Act, such as backpay, than to any other liability. See Domsey Trading Corp., 357 NLRB at 2164
(corporate principals may not “turn their backs on corporate liabilities, including...backpay owed
to employees as a result of...violations of the law” when dissolving a corporate entity); Bolivar-
Tees, Inc., 349 NLRB at 728 (after cessation of corporate operations, entity’s “’officers, agents,
successors and assigns’ retain the responsibility to manage the corporate assets” such that the
assets “are available to remedy the corporation’s unfair labor practices”). As a result,
Respondents’ argument that Henry Burey should be absolved of personal liability because he
only diverted assets to himself and Karlene Burey after Dawn Trucking had ceased to operate —
while the corporation’s backpay liability remained unsatisfied — is meritless.

On these findings of fact and conclusions of law, and on the entire record, I issue the
following recommended:??

22 If no exceptions are filed as provided by Sec. 102.46 of the Board’s Rules and Regulations, the findings,
conclusions, and recommended Order shall, as provided in Sec. 102.48 of the Rules, be adopted by the Board and all
objections to them shall be deemed waived for all purposes.
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Order

The Respondents Dawn Trucking, Inc. and Henry Burey shall make whole the following
individuals by paying them the sum of money set forth opposite their names, representing net
5 backpay, interim expenses, and excess tax on backpay in the manner set forth below.

Name Net Backpay Excess Tax Total
Damion Coore $30,855 $0 $30,855
Mickoy Holness $94,745 $0 $94,745
Jose Perez $42,951 $0 $42,951
Juan Rosario $48,308 $0 $48,308
Clayton Thomas $28,360 net backpay, $53 $29,332
plus $23 interim
expenses, $29,279 total
Kevin Witter $84,705 net backpay, $0 $84,728
plus $23 interim
expenses, $84,728 total

10
Dated, Washington, D.C., July 18, 2026.
Lauren Esposito
15 Administrative Law Judge
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