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On March 21, 2019, following a Board Decision and
Order Remanding,' Administrative Law Judge Keltner W.
Locke issued the attached Supplemental Decision, finding
thatthe Respondent violated Section 8(a)(1) of the Act by
maintainingan arbitration confidentiality policy. The Re-
spondent and the General Counsel filed exceptions and a
brief in support, the Charging Party filed an answering
brief, and the Respondent filed a reply. In addition, the
American Federation of Laborand Congress of Industrial
Organizations (AFL-CIO) filed an amicus curiae brief
and the Respondent filed a response.

The Board has considered the supplemental decision
and therecord in light of the exceptions and briefs and has
decided to affirm the judge’s rulings, findings,” and con-
clusions only to the extent consistent with this Supple-
mental Decision and Order. Applying the Board’s deci-
sion in California Commerce Club, Inc., 369 NLRB No.
106 (2020), we find that the arbitration confidentiality
provision is lawful.

I. FACTS AND PROCEDURAL BACKGROUND

At all materialtimes since atleast May 5,2016, the Re-
spondent has required employees at all of its locations to
sign a “Mutual Arbitration and Class Waiver Agreement”
(Agreement). The Agreement requires that employees
waive their rights to sue the Respondent in court, agreeing
instead to take all disputes to arbitration on an individual
basis. The Agreement also containsa confidentiality pro-
vision, as follows:

(e) Confidentiality: The parties shall maintain the con-
fidential nature of the arbitration proceeding and the
award, including all disclosures in discovery, submis-
sions to the arbitrator, the hearing, and the contents of
the arbitrator’s award, exceptas may be necessary in
connection with a court application for a temporary or

' See Pfizer, Inc., 367 NLRB No. 23 (2018).

2 The Respondent has excepted to some of the judge’s credibility
findings. The Board’s established policy is not to overrule an adminis-
trative law judge’s credibility resolutions unless the clear preponderance
of all the relevant evidence convinces us that they are incorrect. Standard
Dry Wall Products, 91 NLRB 544 (1950), enfd. 188 F.2d 362 (3d Cir.
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preliminary injunction in aid of arbitration or for the
maintenance of the status quo pending arbitration, a ju-
dicialaction toreview theaward onthe grounds set forth
in the FAA,? or unless otherwise required or protected
by law or allowed by prior written consent of both par-
ties. This provision shall not prevent either party from
communicating with witnesses or seeking evidence to
assist in arbitrating the proceeding. [Nothing in this
Confidentiality provision shall prohibit employees from
engaging in protected discussion or activity relating to
the workplace, such as discussions of wages, hours, or
otherterms and conditions of employment.] In all pro-
ceedings to confirm or vacate anaward, the parties will
cooperatein preserving the confidentiality ofthe arbitra-
tion proceeding and the award to the greatest extent al-
lowed by applicable law.

(Emphasis added.) Employees were instructed toreview and
acknowledge the policy and state that they would be “bound
by the agreement as part of their continued employment at
Pfizer.”

Thereafter,employees Rebecca Lynn Olvey Martin and
Jeffrey R. Rebenstorf (collectively Charging Parties), sep-
arately filed unfairlaborpractice charges, alleging that the
class action waiver and the confidentiality clauses con-
tained in the Agreement violated Section 8(a)(1) of the
Act. The General Counsel issued a consolidated com-
plaint.* Aftera hearing onJanuary 10,2017,Judge Locke
issued his Bench Decision and Certification, finding that
the class action waiver and the confidentiality provision
both violated Section 8(a)(1) of the Act.

On October 18,2018, the Board issued a Decision and
Order Remanding, in which the Board: (1) reversed the
judge and dismissed the allegation regarding the collective
action waiver, in light ofthe Supreme Court’s decision in
Epic Systems Corp. v. Lewis, 584 U.S. 497, 138 S. Ct.
1612 (2018); and (2) severed and remanded the Section
8(a)(1) allegation regarding the arbitration confidentiality
provision for further consideration in light of the Board’s
decision in Boeing Co.,365 NLRB No. 154 (2017) (revis-
ing the Board’s standard fordetermining whether mainte-
nance of a facially neutral policy violates Section 8(a)(1)
of the Act). Pfizer, Inc., 367 NLRB No. 23, slip op. at 1
(2018).

On March 21, 2019, Judge Locke issued the attached
Supplemental Decision in which he applied Boeing, supra,
and found that the Respondent violated Section 8(a)(1) of

1951). We have carefully examined the record and find no basis for re-
versing the findings.

* The acronym “FAA”in the policy, as well as throughout this deci-
sion, refers to the Federal Arbitration Act.

* The General Counsel subsequently reversed position in this case
and filed exceptions to the judge’s findings of violations.
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the Act by maintaining a provision thatrequired employ-
ees to agree to arbitration confidentiality asa condition of
employment. Subsequent to the filing of exceptions and
briefs, the Board issued its decision in California Com-
merce Club, Inc., 369 NLRB No. 106 (2020), which we
find to be controlling in this case.

II. ANALYSIS

In California Commerce Club, supra, the Board held
that “provisions in an arbitration agreement requiring that
arbitration be conducted on a confidential basis, including
provisions precluding the disclosure of evidence, award,
and/ordecision beyond the arbitration proceeding, do not
violate the Act and must be enforced according to their
terms pursuanttothe FAA.” Slip op. at6. Thearbitration
agreement at issue in California Commerce Club pro-
vided, among other things, that “[t]he arbitration shall be
conducted on a confidentialbasis and there shallbe no dis-
closure of evidence or award/decision beyond the arbitra-
tion proceeding.” 1d., slip op. at1. The Board recognized
thatan employee’s interest in discussing terms and condi-
tions of employment with coworkers “lies at the heart of
protected Section 7 activity” and would likely outweigh
an employer’s interest in maintaining the confidentiality
of arbitral proceedings if maintained asan employerwork
rule. Id.,slip op.at3—4.

However, because the disputed provision was contained
within an arbitration agreement, the Board reasoned that it
would nevertheless be lawful if shielded by the FAA. 1d.,
slip op. at4—5. The Board concluded that the FAA shields
such provisions to the extent that they specify “the rules
under which [the] arbitration will be conducted,” but
would not shield a provision thatimposed confidentiality
requirements beyond the scope of the arbitration proceed-
ing and the rules under which it will be conducted. Id.,
slip op. at5-6 (quoting Volt Information Sciences, Inc. v.
Board of Trustees of Leland Stanford Junior University,
489 U.S. 468,479 (1989)).5

We find that the confidentiality provision at issue here
is limited to the rules under which the arbitration will be
conducted and is therefore lawful under California Com-
merce Club and subsequent cases in which we applied that
precedent.’ The provision at issue here requires all

5 . . . .
Our concurring colleague’s arguments in favor of reconsidering

California Commerce Club were fully addressed by the Board in Dish
Network, LLC, 370 NLRB No. 97, slip op. at 4-8 (2021). Forthe reasons
stated there and in California Commerce Club itself, the FAA, as author-
itatively interpreted by the Supreme Court, precludes a finding that such
confidentiality provisions violate the Act because it requires that provi-
sions in arbitration agreements be enforced according to their terms to
the extent that they specify “the rules under which [the] arbitration will
be conducted.” California Commerce Club, 369 NLRB No. 106, slip op.
at 5.

“arbitration proceedings and awards” to be kept confiden-
tial. In California Commerce Club, the provision atissue
similarly prohibited “disclosure of evidence or award/de-
cision” outside of the proceeding itself. 369 NLRB No.
106, slip op.at1. Infact,the only noteworthy difference
between the two confidentiality provisions is that the pro-
vision in this case expressly extendsto “disclosures in dis-
covery,” “submissions to the arbitrator,” and the “hear-
ings” themselves. We find, however, thatallthree of these
confidentiality restrictions are integral aspects of the arbi-
tral proceeding itself, and, collectively, they constitute
rules under which arbitration will be conducted, which
must be enforced pursuantto the FAA. See, e.g., VoltIn-
formation Sciences, Inc. v. Board of Trustees of Leland
Stanford Junior Univ., 489 U.S. at479. Accordingly, it
follows that these provisions are lawful under California
Commerce Club. Similatly, the provision’s requirement
to maintain the confidentiality of “awards” is lawful be-
causeit is consistent with the finding in California Com-
merce Club thatparties may lawfully agree that there shall
be no disclosure of the “award/decision beyond the arbi-
tration proceeding.” 369 NLRB No. 106,slip op. at6; see
also Covenant Care California, LLC,369 NLRB No. 112,
slip op. at 2.

Finally, we note that the confidentiality provision here
includes a limiting sentence: “Nothing in this Confidenti-
ality provision shall prohibit employees from engaging in
protected discussion or activity relating to the workplace,
such as discussions of wages, hours, or other terms and
conditions of employment.” Such an explicit limitation
makes clear that the confidentiality provision does not
prohibit disclosing information regarding terms and con-
ditions of employment that an employee may have ob-
tained independent of the arbitral proceeding. See Cali-
fornia Commerce, supra,slip op. at4 (confidentiality pro-
vision “does not prohibit disclosing information a party
possesses independent of the arbitral proceeding’). Nor is
such preexisting information rendered nondisclosable by
virtue of its introduction at the arbitral proceeding. Id.

In sum, we find thatthe confidentiality provision atis-
sue here is shielded by the FAA because it is contained
within an arbitration agreement and appropriately limited
in scope.” Accordingly, we shall dismiss the complaint.

¢ See also Century Fast Foods, Inc., 370 NLRB No. 4, slip op. at 7
(2020) (finding valid arbitration clause requiring “confidential binding
arbitration”); Covenant Care California, LLC, 369 NLRB No. 112,slip
op. at 1, 2 (2020) (finding lawful provision requiring confidentiality of
“proceedings before the arbitrator and any award or remedy”).

” Notwithstanding the existence of a confidentiality agreement pro-
tected by the FAA, an employer violates Sec. 8(a)(1)if it discharges or
otherwise disciplines an employee for discussing terms and conditions
of employment where the discussion is protected by Sec. 7. Covenant
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ORDER

It is ordered that the remaining complaint allegations

are dismissed.
Dated, Washington, D.C. March 4,2026

James R. Murphy, Member

Scott A. Mayer, Member

(SEAL) NATIONAL LABOR RELATIONS BOARD
MEMBER PROUTY, concurring

Applying California Commerce Club, 369 NLRB No.
106 (2020), as extantlaw in the absence of a three-mem-
ber majority to overrule it, I concur with my colleagues in
finding that the arbitration confidentiality provision atis-
sue in this caseis lawful. I write separately becauselbe-
lieve thatthe Board’s decision in California Commerce
Club failed to give sufficient weight to fundamental em-
ployee rights under the NLRA and incorrectly concluded
thatthe Federal Arbitration Act (FAA)! mustdisplace the
NLRA when an employerimposes confidentiality require-
mentsthatwould be unlawfulin any other contextaspartt
of an arbitration agreement.?

Itis axiomatic,and the California Commerce Club de-
cision acknowledges, thatthe right of employeesto com-
municate freely with one another about their workplace
conditions “lies at the heart” of their ability to exercise

Care California, supra, slip op. at 2 fn. 4 (citing California Commerce
Club, supra, slip op. at 6). No such conduct is at issue in this case.

' 9 U.S.C. §§ 1-16.

I generally agree with the more detailed criticism of California
Commerce Club, whichI donot repeat here, in former Chairman McFer-
ran’s dissent in Dish Network, LLC, 370 NLRB No.97,slip op. at 12-21
(2020) (dissenting opinion).

* See California Commerce Club, above,369 NLRB No. 106, slip op.
at 1 (quoting St. Margaret Mercy Healthcare Centers, 350 NLRB 203,
205 (2007)).

4 See, e.g., Banner Health System v. NLRB, 851 F.3d 35, 41 (D.C.
Cir. 2017) (employer confidentiality agreement prohibiting discussion of
“[p]rivate employee information (such as salaries, disciplinary action,
etc.)” unlawfully “struck at the heartland of Sec[.] 7 activity”), enfg in
relevant part 362 NLRB 1108 (2015); see also Dish Network, above, 370
NLRB No. 97, slip op. at 17-18 & fn. 55 (dissenting opinion) (citing
decisions fromthe First, Second, Fourth, Fifth, Sixth, Eight, Tenth, and
District of Columbia Circuits).

5 See, e.g., National Licorice Co. v. NLRB, 309 US. 350, 359-361
(1940) (affirming Board’s authority to prevent enforcement ofindividual
employment contracts waiving Sec. 7 rights); NLRB v. Northeastem
Land Services, Ltd., 645F.3d 475, 478, 481-483 (1st Cir. 2011) (finding

their rights to self-organization and mutualaid and protec-
tion guaranteed by Section 7 of the Act.> Accordingly, the
Board and the courts have long affirmed that employer
prohibitions of employee communication about wages,
hours, and other terms and conditions of employment in-
terfere with and restrain employees’ exercise of their Sec-
tion 7 rights in violation of Section 8(a)(1).* Moreover,
where employers have sought to prospectively restrict em-
ployees’ exercise of NLR A-guaranteed rights by contract,
rather than workplacerule, the Board and the courts have
uniformly held such contract provisions illegal and unen-
forceable.’

The arbitration agreement at issue in California Com-
merce Club required employees to resolve employment-
related claims through arbitration and prohibited any “dis-
closure of evidence or award/decision beyond the arbitra-
tion proceeding.”® This and similar agreements would
clearly encompass workplace disputes that employees
have a core NLRA right to discuss amongthemselves and
with union representatives.” Just as clearly, the agree-
ment’s confidentiality requirement would prohibit em-
ployees from engaging in NLRA-protected discussion of
workplace information related to evidence presented in
the arbitration proceeding,® or changes to their own em-
ployment conditions resulting from any arbitration
award.” Employees’ full freedom to communicate with
each otherabout thiskind of workplace information is the
necessary predicate of their exercise of the rights to union
organization and collective bargaining in the workplace
thatthe Supreme Court has characterized as “the bread and
butter of the NLRA.”10

The Board in California Commerce Club nevertheless
held that these prohibitions, which would clearly be

confidentiality provision in employment contract prohibiting dis closure
to third parties of “terms of this employment, including compensation,”
unlawful because “[t]he precise subject matter of the forbidden disclo-
sure . . . went to a prime area of concem under Sec[.] 7.”), enfg 355
NLRB 1154 (2010); see also Dish Network, above, 370 NLRB No. 97,
slip op. at 17 & fn. 54 (dissenting opinion) (citing decisions from the
Supreme Court and Second, Third, Sixth, Seventh, Ninth, and Tenth Cir-
cuits).

S California Commerce Club, above, 369 NLRB No. 106, slip op. at
1.

7 For example, the agreement could compel arbitration of an em-
ployee’s claim to have been undercompensated for overtime work, im-
plicating workplace wage and hour terms that are common subjects of
collective bargaining.

For example, the agreement would prohibit an employee who
learned in arbitration that theiremployer had been systematically under-
paying employees from discussing this information with coworkers or
union representatives in order to concertedly address the problem.

For example, the agreement would prohibit an employee whose
wages were adjusted pursuant to an arbitration award from discussing
their own wage rate with other employees or union representatives.

' Epic Systems Corp. v. Lewis, 584 U.S. 497,515 (2018).
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unlawful if imposed by a work rule or asa provision of an
employment contract, were lawful when imposed as a pro-
vision of an arbitration agreement. This conclusion rests
on a misreading of the limits thatthe Supreme Court’s de-
cision in Epic Systems placesupon Congress’s mandateto
the Board, in Section 10(a) and (c) of the Act, to prevent
unfair labor practices.!!

In Epic Systems, the Court held thatthe NLRA did not
compel or permit invalidation of class or collective action
waivers in arbitration agreements because, in sum: (1) the
NLRA did not confer an affirmative right to class or col-
lective proceedings;!? and (2) the Board’s invalidation of
class or collective action waivers impermissibly disfa-
vored arbitration by seeking to interfere with arbitration’s
fundamentally bilateral character.!3 But the Epic Systems
Court did not consider or address the lawfulness of confi-
dentiality requirements in arbitration agreements. And the
rationale underlying the Court’s decision there supports
treating confidentiality requirements differently than class
or collective action waivers.

First, as discussed above and in stark contrast to class
proceedings, the Board has recognized from the earliest
days of the Act, with explicit Supreme Court approval
that the right of employeesto freely discuss workplace is-
sues with each other is a cornerstone of the structure of
rights protected by the NLRA.!4 Second, unlike requiring
access to class or collective proceedings, invalidating a
confidentiality provision contained in an arbitration agree-
ment doesnot interfere with or substantially alterthe char-
acterofany subsequent arbitration proceeding pursuant to
the parties’ agreement. In other words, as has been ex-
plained thoroughly elsewhere, party confidentiality, un-
like the bilateralism atissue in Epic Systems, is nota fun-
damental attribute ofarbitration.!> Accordingly,both state
and Federal courts have frequently and recently

' Sec. 10(a) empowers the Board to prevent any person from engag-
ing in any unfair labor practice as defined in Sec. 8 and provides that
“[t]his power shall not be affected by any other means of adjustment or
prevention that has been or may be established by agreement, law, or
otherwise.” 29 U.S.C. § 160(a) (emphasis added). Sec. 10(c) mandates
that the Board, upon finding that any person has engaged in an unfair
labor practice, “shall . . . order. .. suchperson. . . to cease and desist . .
.and to take such affirmativeaction. . . as will effectuate the policies of
this Act.” 1d. § 160(c) (emphasis added).

'2 Epic Systems, above, 584 U.S. at 510—520.

" 1d. at 505-510.

' See, e.g., Beth Israel Hospital v. NLRB, 437U.S. 483, 491492 &
fn. 9 (1978)(“We have longaccepted the Board’s view that the right of
employees to self-organize and bargain collectively established by [Sec.
7] necessarily encompasses the right effectively to communicate with
one another].]”); Central Hardware Co. v. NLRB,407 U.S. 539, 542—
543 (1972) (“{Olrganization rights are not viablein a vacuum. . . . Early
in the history of the administration of the Act the Board recognized the
importance of freedom of communication to the free exercise of

invalidated party confidentiality requirements in arbitra-
tion agreements “upon such grounds as exist at law or in
equity for the revocation of any contract,”'® without con-
flict with the FAA and without correction by the Supreme
Court.!” Because the FAA does not require the enforce-
ment of provisions contained in arbitration agreements
which would not be enforceableif contained in any other
contract, holding that the FAA does not require enforce-
ment of contract provisions that violate the NLRA does
not present a conflict between the NLRA and the FAA,
and nothing in the Court’s decision in Epic Systems re-
quires a different conclusion.!®

For these reasons, I would find, contrary to California
Commerce Club,thatthe NLRA both permits and compels
the invalidation of confidentiality provisions contained in
employer-imposed arbitration agreements when those
provisions unlawfully interfere with, restrain, or coerce
employees in the exercise of their fundamental NLRA
right to communicate with full freedom about workplace
matters.

Dated, Washington, D.C. March 4,2026

David M. Prouty, Member

NATIONAL LABOR RELATIONS BOARD

Joseph Webb, Esq. and Katherine Chahrouri, Esq., for the Gen-
eral Counsel.

Jonathan Fritts, Esq., of Washington, D.C., for the Respondent.

Steven Stastny, Esq., for Charging Party Martin.

SUPPLEMENTAL DECISION

KeELTNER W. LOCKE, Administrative Law Judge. The

organizationrights.”) (citing Peyton Packing Co.,49 NLRB 828 (1943),
enfd. 142F.2d 1009 (5th Cir. 1944), cert. denied 323 U.S. 730 (1944)).

'3 See Dish Network, above,370 NLRB No. 97, slip op. at 14—17 (dis-
senting opinion).

169 U.S.C. § 2 (FAA Sec. 2).

' See, e.g., Narayanv. Ritz-Carlton Development Co.,400P.3d 544,
547, 555-556 (Haw. 2017) (invalidating party-confidentiality clause in
arbitration agreement afterremand from Supreme Court for reconsider-
ation in light of DirectTV, Inc.v. Imburgia, 577 U.S.47(2015), in which
the Supreme Court determined that state law must place arbitration
agreements “on equal footing with all other contracts”), cert. denied 583
U.S. 1115 (2018); see also Dish Network, above, 370 NLRB No. 97, slip
op. at 16 & fn. 52 (citing cases).

'8 See Epic Systems, above, 584 U.S. at 507 (FAA Sec. 2 “establishes
a sort of ‘equal-treatment’ rule for arbitration contracts”) (quoting Kin-
dred Nursing Centers L.P. v. Clark, 581 U.S. 246, 251 (2017)); Prima
Paint Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 395, 404 fn. 12
(1967) (FAA Sec. 2 “indicates [that] the purpose of Congress in 1925
was to make arbitration agreements as enforceable as other contracts, but
not more so0.”) (emphasis added).
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Respondent lawfully required employees, as a condition of con-
tinued employment, to waive their procedural right to sue it in
court and instead agree to submit such claims to arbitration.
However, an employer cannot lawfully require workers to waive
substantive rights, which include their Section 7 rights to discuss
and publicly disclose their terms and conditions of employment.
Therefore, the Respondent violated Section 8(a)(1) of the Act
when it imposed a clause requiring employees to keep infor-
mation about arbitration confidential.

Background

On about May 5, 2016, the Respondent announced to employ -
ees that if they continued to work for Respondent, they would
thereby have agreed to a “Mutual Arbitration and Class Waiver
Agreement” (the Agreement) which, with certain exceptions,
waived their rights to sue the Respondent in court and also
waived their right to file a class or collective action against the
Respondent in any forum. To be bound, an employee did not
have to acknowledge or sign the Agreement but just continue to
work rather than quit.! In other words, the Respondent imposed
this Agreement as a condition of continued employment.

Two employees filed unfair labor practice charges which re-
sulted in the issuance of a complaint on August 15, 2016, and a
hearing which opened before me on November 4,2016. On Jan-
uary 10,2017, lissued a Bench Decision and Certification which
found that the Respondent’s imposition of the Agreement vio-
lated Section 8(a)(1) of the Act. This conclusion rested on the
precedent established by the Board in Murphy Oil USA, Inc., 361
NLRB 774 (2014). See also D. R. Horton, Inc., 35T NLRB 2277
(2012).

After my decision issued, and while it remained pending be-
fore the Board on appeal, the Supreme Court reviewed the
Board’s Murphy Oil precedent which I had followed in reaching
the conclusion that Respondent’s imposition of the Agreement
violated the Act> On May 21, 2018, the Supreme Court issued
a decision which rejected the Board’s Murphy Oil rationale.
Epic Systems Corp. v. Lewis, 584 U.S. 138 S.Ct. 1612
(2018).

Because the Supreme Court rejected the framework which
guided my decision, it likewise made untenable the conclusion
which 1 had reached. Accordingly, on October 18, 2018, the
Board issued a decision dismissing the allegations that Respond-
ent had violated the Act by imposing the Agreement on its em-
ployees. Pfizer, Inc., 367 NLRB No. 23 (2018).

' The Agreement includes a clause stating: “You understand that
your acknowledgement of this Agreement is not required for the Agree-
mentto be enforced. If you begin or continue working for the Company
sixty (60) days after receipt of this Agreement, even without acknowl-
edgingthis Agreement, this Agreement will be effective,and you will be
deemed to have consented to, ratified and accepted this Agreement
through your acceptance ofand/or continued employment with the Com-
pany.”

The Agreement also specifies that, for current employees, “consider-
ation for this Agreement includes continuation of youremployment.. .”
For new hires, the Agreement states that “consideration for this Agree-
ment includes Pfizer’s consideration of your application for employment
and your offer of employment. . .”

Additionally, the Respondent distributed to employees a sheet with
answers to frequently asked question. One of the questions was “Do I

However, the complaint in this case had raised one other alle-
gation and my conclusion, finding merit to the allegation, did not
rest on the now-rejected Murphy Oil rationale. This issue sur-
vived the dismissal of the remainder of the case and is the focus
of this supplemental decision on remand. It concerns a portion
ofthe Agreement called the “confidentiality clause.” That clause
states, in part, as follows:

The parties shall maintain the confidential nature of the arbi-
tration proceeding and the award, including all disclosures in dis-
covery, submissions to the arbitrator, the hearing, and the con-
tents of the arbitrator’s award, except as may be necessary in
connection with a court application for a temporary or prelimi-
nary injunction in aid of arbitration or for the maintenance of the
status quo pending arbitration, a judicial action to review the
award on the grounds set forth in the FAA, or unless otherwise
required or protected by law or allowed by prior written consent
of’both parties. This provision shall not prevent either party from
communicating with witnesses or seeking evidence to assist in
arbitrating the proceeding. [Nothing in this Confidentiality pro-
vision shall prohibit employees from engaging in protected dis-
cussion or activity relating to the workplace, such as discussions
of wages, hours, or other terms and conditions of employment. ]
In all proceedings to confirm or vacate an award, the parties will
cooperate in preserving the confidentiality of the arbitration pro-
ceeding and the award to the greatest extent allowed by applica-
ble law.

My initial decision, finding that this provision violated Sec-
tion 8(a)(1) of the Act, rested on existing Board precedent con-
cerning when a work rule unlawfully interfered with employees’
exercise of their Section 7 rights. However, after my decision
issued, the Board overruled this precedent and established a new
standard for determining whether a particular work rule violated
the Act. See Boeing Co., 365 NLRB 1494 (2017), overruling the
“reasonably construe” test set forth in Lutheran Heritage Vil-
lage-Livonia, 343 NLRB 646 (2004).

In its Boeing decision, the Board decided to apply the new
standard retroactively to all cases then pending, which include
the present case. Therefore, it has become necessary to perform
a fresh analysis based on the new precedent. In its October 18,
2018 decision which dismissed the other allegations, the Board
ordered this remaining allegation remanded to me “for further
proceedings in light of Boeing, including, if necessary, the filing
of statements, reopening the record, and issuance of a

have to agree to this?” Theanswerstated: “The Arbitration Agreement
is a condition of continued employment with the Company. If you begin
or continue working for the Company sixty (60) days after receipt of this
Agreement, it will be a contractual agreement that binds both you and
the Company.”

Also, a May 6, 2016 letter to employees from Respondent’s human
resources department stated, “All covered colleagues will be bound by
the agreement as part of their continued employment at Pfizer.”

2 More specifically, the Supreme Court considered the Fifth Circuit’s
decision which rejected the Board’s rationale. Murphy Oil USA, Inc.v.
NLRB, 808 F.3d 1013 (5th Cir. 2015). The Court consolidated this case
with two other appellate decisions presenting similar issues: Lewis v.
Epic Systems Corp., 823 F.3d 1147 (7th Cir. 2016) and Morrisv. Ernst
& Young, LLP, 834 F.3d 975 (9th Cir. 2016).
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supplemental decision.” Pfizer, Inc., 367 NLRB No. 23 (2018).

After receiving the Board’s remand order, I spoke with coun-
sel by telephone conference call on two occasions. The parties
advised me that they did not wish to present further evidence but
they did wish to file briefs. Accordingly, on November 27, 2018,
I issued an order setting a deadline of December 21, 2018, for
filing briefs. Because of uncertainty regarding the position
which the General Counsel ultimately would take concerning the
lawfulness of the confidentiality clause, the parties wished an
opportunity to request permission to file reply briefs. The No-
vember 27, 2018 order set a deadline of January 4, 2018, for fil-
ing a request to file a reply brief.

The parties submitted timely briefs, which have been consid-
ered. However, no party requested permission to file a reply
brief, and no party has filed such a brief.

The Respondent’s brief, as might be expected, argues that the
confidentiality clause is lawful. Somewhat less expectedly, the
General Counsel now agrees with the Respondent that under the
Boeing standard the confidentiality clause is lawful, at least on
its face.> However, contrary to both the General Counsel and the
Respondent, I conclude that the clause chills the exercise of Sec-
tion 7 rights and violates Section 8(a)(1) of the Act.

Preliminary Matters

At the outset, some preliminary issues warrant discussion.
First, does the Federal Arbitration Act (FAA) preclude the Board
from considering whether the confidentiality clause is violative
and, if so, ordering a remedy? The Respondent contends that the
Supreme Court’s recent decision in Epic Systems, interpreting
the FAA, precludes the Board from considering the lawfulness
ofthe confidentiality clause. This argument warrants careful and
early consideration because if the FAA, as interpreted in the Epic
Systems decision, does in fact preclude the Board from consider-
ing whether the language in the confidentiality clause violates
the Act, further examination of the clause itself becomes unnec-
essary.

The Respondent also bases another argument on the Epic Sys-
tems decision. The Respondent contends that Epic Systems does
not allow the lawfulness of the confidentiality clause to be
judged under any standard except the principles used to deter-
mine whether any contract is valid and enforceable. If the Re-
spondent is correct, then the issue of whether or not the confi-
dentiality clause violates Section 8(a)(1) of the Act cannot be
decided by applying the Board’s precedents.

If the Epic Systems decision does not forbid the Board from
applying labor law precedents and principles, then a question
arises as to how comfortably the Respondent’s confidentiality

3 The government’s briefdid disagree with the Respondent concem-
ing the Board’s authority to judge the lawfulness of the confidentiality
clause and the standards to be used in doing so.

For reasons discussed below, I conclude that the confidentiality
clause has a “dual identity,” also serving as a work rule and employment
policy which appropriately may be assessed using the Boeing frame-
work.

5 Although Respondent’s brief did not elaborate on this point, the
Respondent’s argument implies that any challenge to the confidentiality
clause would haveto bemade in the proceeding before the arbitrator and
the issue would be decided, in thefirst instance, by thearbitrator. Thus,

clause fits within the Boeing analytical framework. The Board
established the Boeing test to evaluate the lawfulness of work
rules, employment policies and employee handbook provisions.
The confidentiality clause does not bear any of'these labels, so it
is appropriate to consider whether the confidentiality clause con-
stitutes a work rule, employment policy or employee handbook
provision subject to Boeing analysis.

(a) Does the Federal Arbitration Act preclude the Board from
evaluating the lawfulness of the confidentiality clause?

The Respondent’s brief characterizes the confidentiality
clause as “part and parcel of the arbitration process” and argues
that the Federal Arbitration Act, as interpreted by the Supreme
Court in Epic Systems, requires that the Agreement must be en-
forced by its terms, confidentiality clause and all.> The Respond-
ent’s brief argues for an expansive interpretation of the Epic Sys-
tems decision:

The Supreme Court’s [Epic Systems] decision was not limited
to class action waivers. Rather, the Court analyzed the connec-
tion between arbitration agreements and the NLRA more broadly
and concluded that because the rules and procedures applied to
workplace disputes in arbitration typically do not implicate Sec-
tion 7 rights, the Board may not supersede the FAA by applying
the NLRA to strike down the terms and procedures set forth in
arbitration agreements. [Citation to Epic Systems omitted; italics
in original.]

Restating the Respondent’s argument in slightly different or-
der reveals some problems with it. The Respondent’s contention
that “the Board may not supersede the FAA by applying the
NLRA to strike down the terms and procedures set forth in arbi-
tration agreements” rests on the premise that the “rules and pro-
cedures applied to workplace disputes in arbitration #ypically do
not implicate Section 7 rights.” (Italics added.) However, this
premise is wobbly.

Respondent’s use of the word “rules” adds confusion becaus e
it fails to distinguish between a rule concerning procedure and a
rule affecting substance. The Epic Systems decision concerned
an assertion that Section 7 of the National Labor Relations Act
prohibited an employer from compelling employees to waive the
right to class action procedures. However, for reasons discussed
below, a rule which specifies procedure differs significantly and
materially from a rule creating or affecting a substantive right.

Moreover, the Respondent generalizes that arbitration rules
and procedures #ypically do not implicate Section 7 rights but
here we must consider not the typical but the specific. Respond-
ent’s generalization—about what such rules “typically do not”
do - fails to engage the issues to be decided here, namely,

the brief quotes Kilgore v. KeyBank National Association, 718 F.3d
1052, 1059 fn.9 (9th Cir. 2013) as follows: “Inany event, the enforcea-
bility of the confidentiality clause is a matter distinct from the enforcea-
bility of the arbitration clause in general. Plaintiffs arefreeto argue dur-
ing arbitration that the confidentiality clause is not enforceable.” (Italics
added.) The Respondent’s argument, if accepted, would preclude any
consideration of how the prohibition in the confidentiality clause may
restrict employees in the exercise of rights granted by Section 7 of the
NLRA. Prohibiting the use oflaborlaw standards to judge whether the
clause infringes upon rights granted by Section 7 of the NLRA would
effectively negate those rights.
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whether the specific rule under consideration—the prohibition
expressed by the confidentiality clause—does interfere with Sec-
tion 7 rights and, if so, whether such interference rises to the level
of a violation of Section 8(a)(1) of the Act.

Additionally, the Respondent’s argument focuses on Epic Sys-
tems while ignoring other relevant precedent. Epic Systems is
just one of the stars in a constellation of Supreme Court decisions
interpreting the Federal Arbitration Act. These other decisions
are important because they express a principle which the Court
did not need to mention, and therefore did not mention, in Epic
Systems, but which is of great relevance in the present case.

This principle involves a fundamental distinction between
procedural rights and substantive rights. The Epic Systems deci-
sion did not concern a substantive right. Rather, the Court con-
sidered, and rejected, a claim that Section 7 of the NLRA entitled
employees to use class action procedures. Unlike Epic Systems,
the present case concerns a substantive right.

The substantive right/procedural right distinction

A brief review of the Federal Arbitration Act’s changing role
will help explain why the Court has found it necessary to draw a
distinction between substantive and procedural rights. By the
early 20th Century, some businesses had developed the practice
of negotiating contracts which required disputes about the mean-
ing of the agreement to be referred to and decided by an arbitra-
tor rather than litigated in court. Arbitration often was quicker.
Additionally, it gave the contracting parties greater control over
who would be interpreting the terms that they had negotiated.
By specifying in the contract that arbitrators would be obtained
from a particular source or selected through an agreed-upon pro-
cedure, the parties could assure that the person interpreting their
contract met their standards of competence and impartiality.

However, even though businesses were entering into contracts
providing for such alternative dispute resolution, courts often
were hostile to the process and found ways to thwart it. There-
fore, in 1925, Congress passed the Federal Arbitration Act. This
law required courts to enforce arbitration provisions, but it also
included a “saving clause” which allowed a court to refuse en-
forcement under some limited circumstances.

For the first 60 years under the FAA, an arbitrator’s duty
simply involved interpreting the terms in contracts. Although
arbitrators routinely examined such private agreements to decide
what obligations the contractual language imposed, they gener-
ally didn’t determine what rights a party had been granted by a
State or Federal law. Stated another way, judges understood the
FAA to require the court to grant a motion to compel arbitration
when the issueto be decided by the arbitrator concerned contrac-
tual rights rather than aright created by federal or state law, such
as the right to be paid at least a specified minimum wage and the
right not to be sexually harassed.

However, starting in the mid-1980s, the Supreme Court began
expanding the scope of the FAA. Ina number of cases, the court
held that if two parties had entered into an agreement with an
arbitration clause, and the clause did not specifically exclude the
arbitration of statutory rights, the district courts should grant mo-
tions to compel arbitration, even if doing so resulted in the arbi-
trator interpreting the text of a public law rather than merely the
terms of a private agreement.

Interpreting the FAA in this manner, to allow private arbitra-
tors to enforce rights granted by public law, would not be too
controversial if both parties to an arbitration agreement had vol-
untarily agreed that the arbitrator could decide an issue which
otherwise would be decided by a judge. Presumably, if the
choice really were voluntary, a party would only agree to use an
arbitrator if he believed that the arbitrator would be as fair as a
court. However, a problem arises because many arbitration
agreements are not fully, truly voluntary.

When competition is limited, a company may be able to re-
quire customers to sign a contract which includes a clause waiv-
ing the right to go to court. If the company’s competitors also
include similar clauses in their contracts, a customer has little
choice but to go along.

For example, in some places cellphone customers may face
the choice of signing a standard-form contract with an arbitration
clause or else doing without a smartphone. An employee faces
an even more drastic choice if his employer tells him that he must
agree to waive his right to go to court and agree to arbitration or
else will lose his job and have to find work elsewhere.

However, Supreme Court decisions interpreting the FAA
were giving employers precisely this power and some employ-
ers, upon learning that they had the power, used it. Concerns
arose about where and how to draw the line. If a company can
require employees to waive the right to judge and jury, what
other rights could employees be forced to waive? Could an em-
ployer lawfully require employees to give up the right to be paid
at least a minimum wage? The right not to be discriminated
against on the basis of sex?

For example, suppose an employer told a job applicant, “if you
want to work here, you have to agree to accept $3 an houras full
payment and waive your right, under federal law, to be paid at
least the minimum wage.” Or suppose that an employer said the
following to an existing female employee: “If you continue to
work here, you thereby agree that men who don’t have your qual-
ifications or experience may, nonetheless, be selected for a pro-
motion even though you also applied.” Or suppose an employer
told the employee that “by continuing to work here, you thereby
agree that your supervisor may sexually harass you and create a
hostile work environment.”

If employers could impose such conditions lawfully, if they
were allowed to insist that employees give up their statutory
rights or else quit and seek work elsewhere, then companies
would possess the power to nullify any legal requirement they
didn’t like. Indeed, employers would be able to pull the teeth out
of all sorts of laws protecting workers by forcing them to waive
their rights under such laws. Should a private company have the
power to slough off the legal duties that Congress has imposed
as easily as a snake sheds its skin?

A Supreme Court decision allowing someone to waive the
right to a judge and jury could establish a precedent easily mis-
used, a precedent allowing the powerful to force the less power-
ful to give up many other rights, such as the right to receive the
minimum wage, the right to a workplace which complies with
federal safety regulations, and the right to be free of invidious
discrimination. How could a precedent allowing the compelled
waiver of one right be kept from opening a gate allowing the
compelled waiver of other rights?



8 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

The Court established such a limiting principle by making a
distinction between “procedural rights” and “substantive rights.”
An individual could waive a “procedural right,” such as having
the case decided by a court, but could not be forced to waive a
“substantive right,” such as being paid at least the minimum
wage. Although an employee could be compelled to appear be-
fore an arbitrator rather than a judge, the arbitrator would apply
the same statutory standard which would have been used in
court. By following the identical standard that a judge would
use, the arbitrator presumably would reach the same result a
court would reach. Therefore, when someone was required to
agree that an arbitrator, not a judge, would decide his claim, that
person was not giving up the substantive protection of the law,
such as the right to be paid at least the minimum wage, but only
was waiving the procedural right to present his case in court.

This substantive/procedural distinction could be applied not
only in cases involving rights created by employment laws, but
also in fields where arbitrators decided other statutory issues. In
fact, the Supreme Courtset forth the principle in a case involving
rights under antitrust law. In Mitsubishi Motors Corp. v. Soler
Chrysler-Plymouth, Inc., 473 U.S. 614, 628 (1985), the Court
stressed that by agreeing “to arbitrate a statutory claim, a party
does not forgo the substantive rights afforded by the statute, it
only submits to their resolution in an arbitral, rather than a judi-
cial, forum.”® The Supreme Court addressed a statute’s lack of
language about arbitration by treating Congress’ silence, in ef-
fect, as an absence of objection. Essentially, the Court presumed
that Congress had chosen to allow arbitration unless it found suf-
ficient evidence, either in a statute’s text or in the legislative his-
tory, that Congress had intended that only courts interpret and
apply the law. See Note, “The Substantive Waiver Doctrine in
Employment Arbitration Law,” 130 Harv.L.Rev. 2205 (2017).

The Court later referred to this same distinction in a number
of cases involving employment-related laws. See Gilmer v. In-
terstate/Johnson Lane Corp., 500 U.S. 20. 26 (1991); Circuit
City Stores, Inc. v. Adams, 532 U.S. 105, 123 (2001); and 74
Penn Plaza LLCv. Pyett, 556 U.S. 247, 273 (2009) (“substantive
waiver of federally protected civil rights will not be upheld”).
This principle - that the Court allows only the waiver of proce-
dural rights and will not permit the compelled waiver of a sub-
stantive civil right - certainly applies in the present case.

It should be stressed that nothing in the Court’s recent Epic
Systems decision overruled or modified the procedural right/sub-
stantive right distinction the Court had made in these previous
cases. In Epic Systems,the Court did not discuss this distinction
because the need did not arise; the case did not involve the as-
sertion of any substantive right.

In Epic Systems, when the Court rejected the argument that
Section 7 of the NLRA prohibited employers from requiring em-
ployees to waive the right to bring class actions, it consistently
characterized the claimed right as procedural. Thus, the Court
stated that “today’s decision merely declines to read into the
NLRA anovel right to class action procedures...” Epic Systems

® To establish through its precedents that arbitrators could take the
place of judges and decide statutory issues, the Court also had to deal
with the fact that laws creating new rights often did not say anything
aboutarbitration. (A law’s silence about arbitration, of course, is easy to

Corp. v. Lewis, 584 U.S. |, slip op. at 22 (italics added).

In Epic Systems, the Court also stated: “Nothing in our cases
indicates that the NLRA guarantees class action procedures.”
Id., slip op. at 18 (italics added). The Court further stated that
“Section 7 doesn’t speak to class and collective action proce-
dures in the first place.” 1d., slip op. at 13 (italics added).

The Court likewise distinguished its decision in Eastex, Inc.
v. NLRB, 437 U.S. 556 (1978), stating that “not a single one of
the lower court or Board decisions Eastex discussed went so far
as to hold that Section 7 guarantees a right to class or collective
action procedures.” 1d., slip op. at 19 (italics added).

Indeed, the Court rejected the argument that Section 7 ac-
corded employees the right to seek legal redress in class actions
because such a right would be procedural in nature but Section
7 instead protected employee activity. Asthe Court put it, Sec-
tion 7 protects things employees “just do” but no language in
Section 7 “speaks to the procedures judges or arbitrators must
apply in disputes that leave the workplace and enter the court-
room or arbitral forum. . .” Id., slip op. at 12 (italics added).

Unlike the claimed Section 7 right which the Court considered
and rejected in Epic Systems, the Section 7 right at issue here
does not concern supposed entitlement to use a procedure but
rather the right to engage in activity. Specifically, employees
have the right to discuss with each other al/l their terms and con-
ditions of employment, including arbitrations, to disclose these
terms and conditions to the public and to ask for the public’s
support in changing them for the better.

This right clearly is substantive. Itprotects activity that, in the
Court’s words, employees “just do.” We know that because
many times in the past, employees just did it. And when they
did it, they enjoyed the Act’s protection. See, e. g., Ellison Me-
dia Company, 344 NLRB 1112 (2005) (employee discussion of
sexual harassment by supervisor is protected activity), citing
Mushroom Transportation Co. v. NLRB, 330 F.2d 683, 685 (3d
Cir. 1964), and Vought Corp., 273 NLRB 1290, 1294 (1984),
enfd. 788 F.2d 1378 (8th Cir. 1986); Phoenix Transit System,
337 NLRB 510,510 (2002) (Section 7 protects employees’ right
to discuss their sexual harassment complaints among them-
selves), enfd. mem. 63 Fed. Appx. 524 (D. C. Cir. 2003); Waco,
Inc., 273 NLRB 746, 748 (1984)(rule prohibiting discussion of
wages was a clear restraint on employees’ Section 7 right to en-
gage in concerted activity for their mutual aid or protection); A/l
American Gourmet,292 NLRB 1111, 1130 (1989); Leather Cen-
ter, Inc., 312 NLRB 521, 528 (1993)(Section 7 rights include
right to convey complaints to representatives of the media); Hac-
ienda de Salud-Espanola, 317 NLRB 962 (1995); Compuware
Corp., 320 NLRB 101 (1995); St. Luke’s Episcopal-Presbyter-
ian Hospitals, Inc., 331 NLRB 761, 762 (2000); Case Farms of
North Carolina, 353 NLRB 257, 260 fn. 12 (2008) (Section 7
protected two employees who, speaking on behalf of other em-
ployees, complained about working conditions to local newspa-
per reporters).

Because the Section 7 right affected by the Respondent’s

understand. For the Federal Arbitration Act’s first 60 years, arbitrators
just interpreted contracts. During that period, lawmakers likely felt no
need to include language either allowing or prohibiting the arbitration of
statutory claims.)
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confidentiality clause is a substantive right rather than a proce-
dural right, the Epic Systems decision, which found that a
claimed procedural right did not exist, but which did not concern
a well-established substantive right, can be and should be distin-
guished.

Authority of the Board

The Respondent contends that, because the confidentiality
clause is part of an arbitration agreement, the Federal Arbitration
Act governs its lawfulness and, therefore, the Board lacks the
authority to determine whether the confidentiality clause violates
the NLRA. However, that argument fails to take into account
the Board’s function in the statutory scheme which Congress en-
acted.

Congress granted employees the right to engage in concerted
activity for their mutual aid or protection, and other related
rights, in Section 7 of a comprehensive statute addressing prob-
lems resulting from an inequality of bargaining power. 29
U.S.C. § 157. In the same statute, Congress made it an unfair
labor practice to interfere with these rights, 29 U.S.C. § 158, and
established the Board to administer it. 29 U.S.C. § 153.

In Section 10 of the Act, 29 U.S.C. § 160, Congress gave the
Board authority to prevent and remedy violations. The Supreme
Court has held that “Section 10(a) and (c) of the [National Labor
Relations] Act commits to the Board the exclusive power to de-
cide whether unfair labor practices have been committed and to
determine the action the employer must take to remove or avoid
the consequences of his unfair labor practice.” National Licorice
Co. v. NLRB, 309 U.S. 350, 365 (1940).

May the confidentiality clause hide from the NLRA, and the
Board’s scrutiny, because it is part of an arbitration agreement?
In National Licorice Co., the Supreme Court also stated:

The Board asserts a public right vested in it as a public body,
charged in the public interest with the duty of preventing unfair
labor practices. The public rightand the duty extend not only
to the prevention of unfair labor practices by the employer in
the future, but to the prevention of his enjoyment of any ad-
vantage which he has gained by violation of the Act, whether
itbe a company union or an unlawful contract with employees,
as the means of defeating the statutory policy and purpose.

1d., 309 U.S. at 364 (italics added). Considering that Congress
gave the Board exclusive authority to determine whether an ac-
tion constituted an unfair labor practice, it seems highly unlikely
that it contemplated another body exercising that authority
simply because the language which potentially interfered with
Section 7 rights appeared in a contract rather than elsewhere. If
Congress had intended such a result, it would have said so ex-
plicitly. Therefore, I conclude that the Board possesses the au-

thority to decide whether the confidentiality clause violates the
NLRA.

7 Although the Court, in Epic Systems, didnot use theword “turf” or
the phrase “mission creep,” it did imply that such a tendency might have
affected the Board’s D. R. Horton decision:

An agency eager to advance its statutory mission, but without any par-
ticularinterest in or expertise with a second statute, might (as here) seek
to diminish the second statute’s scope in favor of a more expansive

Epic Systems Further Distinguished

Because of the substantive right/procedural right distinction
discussed above, I reject the Respondent’s arguments that the
Epic Systems decision controls here, and that it compels the con-
clusion that the Federal Arbitration Act deprives the Board of
authority to consider whether the confidentiality clause conveys
a message which violates Section 8(a)(1) of the National Labor
Relations Act. Additionally, another relevant factor may be dis-
cerned behind the scenes in Epic Systems which is not present
here.

In Epic Systems, the Courtraised the possibility that the Board
was straining to extend its authority beyond what Congress in-
tended by inventing a new right which the Board itself had not
recognized for its first 7 decades. Thus the Court stated that “In
2012, the Board—for the first time in the 77 years after the
NLRA’s adoption—asserted that the NLRA effectively nullifies
the Arbitration Act in cases like ours.” Epic Systems Corp. v.
Lewis, 584 U.S. __,slipop. at4.

The Court was referring to the Board’s conclusion, in D. R.
Horton, Inc., above, that an employer could not lawfully require
employees to waive the right to take legal action against it by
filing a class action in any forum, whether in court or before an
arbitrator. In that case, as in Murphy Oil, above, the Board had
held that filing a class action constituted “concerted activities for
the purpose of collective bargaining or other mutual aid or pro-
tection” within the meaning of Section 7 of the NLRA.

Rejecting this theory, the Court even hinted that the Board’s
“discovery” of anew right illustrated a government agency’s ten-
dency to expand its “turf” through creative and overly-generous
interpretations of the statute it administers.”Epic Systems Corp.
v. Lewis, 584 U.S. __ ,slip op. at 20. Sucha tendency certainly
isn’t present here. It should be stressed that the present case does
not involve an expansive interpretation of Section 7 to create a
new right but, as the cases cited above illustrate, concerns along-
recognized and firmly-established old right. From the earliest
days of the Act, Section 7 has protected employees’ right to dis-
cuss and publicize working conditions they consider unsatisfac-
tory.

The right to discuss conditions of employment has such a ven-
erable history because it is the essential predicate to all other
rights granted by Section 7. Any concerted activity protected by
Section 7 necessarily begins with employee discussion about a
work-related problem. Prohibiting employees from talking
about a working condition effectively prevents them from decid-
ing to protest it in concert.

In one sense, the present case is the exact reverse of Epic Sys-
tems. There, the Supreme Court held that the Board’s interpre-
tation of the NLRA unduly encroached upon the province of the
Federal Arbitration Act. Here, the Respondent advocates an in-
terpretation ofthe Federal Arbitration Act which would encroach
upon the NLRA by reducing the rights granted by Section 7 of

interpretation of its own—effectively “bootstrap[ping] itselfinto an area
in whichithasnojurisdiction.”” Adams Fruit Co. v. Barrett, 494 USS.
638, 650 (1990).
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the NLRA and restricting the Board’s authority to enforce those
rights. Epic Systems concerned whether the NLRA should be
interpreted in a way that impinged upon the FAA, but the issue
here concerns whether the FAA should be interpreted in a way
that impinges on the NLRA.

Interpreting the FAA in a way which curtails the NLRA is as
undesirable as interpreting the NLRA in a way which interferes
with the FAA. The interpretation advocated by the Respondent
creates an unnecessary conflict between statutes of the very sort
condemned by the Court in Epic Systems. In that case, the Su-
preme Court decried construing a statute in a manner which
placed it in conflict with another law. Instead, the Court taught
that, whenever possible, statutes should be interpreted as a “har-
monious whole.” Epic Systems Corp. v. Lewis, 584 U.S. |
slip op. at 2. Here, the Respondent would wield the FAA to clob-
ber rights granted by the NLRA. Such an interpretation is need-
less and must be avoided.

The issue in this case concerns whether the confidentiality
clause interferes with the exercise of rights granted by Section 7
of the National Labor Relations Act. It should be stressed that
when an employer unlawfully interferes with these statutory
rights, this unfair labor practice harms more than employer’s
own workers. The employer breaches a federal statute which
sets labor policy for the entire country, a policy which seeks to
benefit all by reducing the “strikes and other forms of industrial
strife or unrest” which burden and obstruct commerce. 29
U.S.C.§ 151. The Board, when it considers the facts relevant to
an allegation and determines whether the law has been broken,
is not merely vindicating the right of the particular employer’s
workers but is enforcing a statute which protects the public as a
whole. Congress stated in Section 10(a) of the Act:

The Board is empowered, as hereinafter provided, to prevent
any person from engaging in any unfair labor practice (listed in
section 8 [section 158 of'this title]) affecting commerce. This
power shall not be affected by any other means of adjustment
or prevention that has been or may be established by agree-
ment, law, or otherwise. . .

29 U.S.C. § 160(a) (Italics added). The Respondent here at-
tempts to use the Federal Arbitration Act as a shield to prevent
the Board from performing the law enforcement duties which
Congress entrusted to it. Respondent asserts that, because of the
FAA, only contract law standards can be applied, but such stand-
ards, which largely evolved at common law, are blind to the na-
tional labor policy which Congress established and likewise
blind to the federal statute which embodies that policy and which
makes unlawful certain conduct which the common law toler-
ated.

Congress certainly did not intend that one of the laws it en-
acted be used to thwart another. Instead, it protected the Board’s
power to enforce the NLRA by including in Section 10(a) the
language quoted above. It is entirely appropriate for the Board
to use that authority here.

& For example, Ellison Media Co., 344 NLRB 1112 (2005) (employee
discussion of sexual harassment by supervisor is protected activity), cit-
ing Mushroom Transportation Co. v. NLRB,330F.2d 683, 685 (3d Cir.
1964), and Vought Corp.,273 NLRB 1290, 1294 (1984), enfd. 788 F2d

To summarize, for all the reasons discussed above, I reject the
Respondent’s argument that Epic Systems precludes the Board
from considering the lawfulness of the confidentiality clause and
from ordering a remedy should the clause violate the Act.

The General Counsel’s Argument

Only in unusual circumstances does the General Counsel
agree with a respondent that, although the complaint alleges that
certain conduct violates the Act, the conduct in question actually
is lawful. The Supreme Court’s Epic Systems decision created
such an unusual circumstance. The General Counsel believes
that the Court’s holding requires a conclusion that the confiden-
tiality clause does not violate Section 8(a)(1) and argues that this
allegation should be dismissed.

However, the General Counsel’s reasoning rests on an incor-
rect assumption, namely, that neither what happens during an ar-
bitration nor the arbitrator’s award is a condition of employment.
For example, the General Counsel’s brief states:

Confidentiality provisions that confine themselves to infor-
mation concerning matters disclosed in the arbitration hearing
and relating to the arbitration do not significantly implicate Sec-
tion 7 rights, and therefore, in conformity with Epic, such
agreements should be enforced as written. [Italics added. ]

The General Counsel thus assumes that no harm comes to Sec-
tion 7 rights from a rule which only prohibits employees from
talking about arbitration, but which allows them to talk about an-
ything else. However, the cases cited above and other precedents
clearly establish that Section 7 does protect employee discus-
sions about terms and conditions of employment. Therefore, the
General Counsel’s assumption can be correct only if what hap-
pens during an arbitration, and the arbitrator’s award, do not per-
tain to terms and conditions of employment. Another portion of
the General Counsel’s brief reveals this same implicit assump-
tion, that arbitration somehow is not a term or condition of em-
ployment. It states:

[A]s long as an arbitral confidentiality provision confines itself
to arbitration-related matters and does not touch the type of
Section 7 activities that “employees just do” for themselves it
should not be interpreted to interfere with Section 7 rights.

The Supreme Court, in Epic Systems, had used the phrase
“things that employees ‘just do’ for themselves” to distinguish
the activities protected by long-recognized Section 7 rights—
substantive rights—from the claimed right to use class action
procedures, aright the Court ultimately concluded did not exist.
Clearly, as the cases cited above® establish, employee discus-
sions about conditions of employment fall within the category of
things that employees “just do” and within the protection of Sec-
tion 7.

Justas there is a difference between playing baseball and talk-
ing about a baseball game, arbitration and an employee discus-
sion about arbitration are two different things. Court decisions
allowing an employer to force employees to use arbitration do

1378 (8th Cir. 1986); Phoenix Transit System, 337 NLRB 510, 510
(2002) (Sec. 7 protects employees’ right to discuss their sexual harass-
ment complaints among themselves), enfd. mem. 63 Fed. Appx. 524
(D.C. Cir. 2003).
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not serve as precedents for the separate proposition that an em-
ployer can prohibit employees from talking about it.

If something is a condition of employment, Section 7 allows
employees to talk about it and does not place any working con-
dition offlimits. If it’s a working condition, employees have the
legal right to discuss it.

The arbitration system which the Respondent imposed most
certainly is a condition of employment. See footnote 1, above.
The Respondent even admitted that fact in the “FAQ sheet” it
distributed to employees, which stated that the “Arbitration
Agreement is a condition of continued employment with the
Company.”

After imposing this system on employees as a condition of
employment, and after informing employees in writing that it
was a condition of employment, the Respondent would be hard
pressed to deny it now. The Respondent has not. The Respond-
ent’s brief does not raise any defense based on an argument that
its arbitration system is not a condition of employment.

Moreover, an arbitration of a work-related dispute not only is
itself' a condition of employment, imposed by the Respondent,
but any such arbitration affects working conditions and for this
reason, too, employees have a Section 7 right to discuss it. For
example, an arbitrator’s decision concerning whether an em-
ployee should receive overtime pay typically would set a stand-
ard applicable to others who worked similar hours. Thus, if the
arbitrator reached a decision which appeared to be contrary to
wage and hour law, an employee discussion about the award
clearly would concern a term or condition of employment and
therefore would fall within Section 7’s protection. Ofcourse, the
discussion would still be protected even if the employees be-
lieved the arbitrator had decided the issue correctly.

Similarly, employee discussion about an arbitrator’s decision
concerning claims of sexual harassment, or concerning any other
employment condition, would be protected. Because the Re-
spondent established the arbitration system to decide legal
claims arising out of employment, every such case would relate
to terms and conditions of employment.

Both because arbitration is a condition of employment and be-
cause the arbitration affects conditions of employment, employ-
ees have the same right to discuss arbitrations and disclose infor-
mation about them as they do to discuss their wages. The em-
ployees’ Section 7 right to discuss and disclose their conditions
of employment is the long-established rule. No party has cited
any case which makes employee discussions and disclosures
about arbitration an exception to the rule and I have found none.

Therefore, I reject the General Counsel’s implicit assumption
that arbitration is not a condition of employment and likewise
reject the conclusion, based on that assumption. Because the ar-
bitration system which the Respondent imposed, as a condition
of employment, is precisely that, any rule that prohibits employ-
ees from discussing or disclosing information about an arbitra-
tion necessarily infringes on their exercise of rights granted by
Section 7 of the NLRA.

Whether the prohibition’s negative impact on Section 7 rights
is great enough to violate Section 8(a)(1) of the Act is another
question. The Act gave the Board exclusive authority to take
evidence and decide this issue and the Supreme Court’s Epic
Systems decision does not preclude the Board from doing its job.

But what standards should the Board apply in making that deter-
mination? That issue will be discussed next.

(b) Is the Board precluded from using its own precedents to
Jjudge the lawfilness of the confidentiality clause?

The Board’s remand order directs me to judge the lawfulness
of the confidentiality clause by applying its Boeing standards.
However, the Respondent contends that only general contract
law standards may be used. On this point, the General Counsel
disagrees with the Respondent and instead takes the position that
the Boeing framework should be used.

The Respondent bases its argument, that only general contract
law standards may be used to judge the lawfulness of the confi-
dentiality clause, on Section 2 of the Federal Arbitration Act,
which states:

A written provision in any maritime transaction or a contract
evidencing a transaction involving commerce to settle by arbi-
tration a controversy thereafter arising out of such contract or
transaction, or the refusal to perform the whole or any part
thereof, or an agreement in writing to submit to arbitration an
existing controversy arising out of such a contract, transaction,
or refusal, shall be valid, irrevocable, and enforceable, save
upon such grounds as exist at law or in equity for the revoca-
tion of any contract.

9 U.S.C. § 2 (italics added). The Respondent’s argument, that
this section of the FAA applies to the confidentiality clause and
controls the outcome here, necessarily rests on the assumption
that the clause’s location within the arbitration agreement shields
it from being scrutinized separately. Thus, the Respondent’s
brief, characterizing the confidentiality clause as “part and par-
cel” of the Arbitration Agreement, asserts:

The confidentiality provision in Pfizer’s Arbitration Agree-
ment is lawful and enforceable based on this [Epic Systems)
precedent. Similarly, a challenge to the provision may not be
based on a defense that would apply only to arbitration, would
derive its meaning from the fact that an agreement to arbitrate
is at issue, or would interfere with a fundamental attribute of
arbitration. Interpreting the NLRA to dictate whether arbitra-
tion proceedings may be confidential would do all three. [Ital-
ics in original.]

Although the Respondent’s brief bases this argument on the
Supreme Court’s Epic Systems decision, for the reasons dis-
cussed above, I have concluded that this decision is distinguish-
able on its facts and not controlling here. By prohibiting em-
ployee discussion and disclosure of information about an arbi-
tration or about an arbitrator’s award, the confidentiality clause
prevents employees from exercising substantive rights granted
by Section 7 of the NLRA. In contrast, the prohibition at issue
in Epic Systems—denying employees the right to use class action
procedures—did not have any impact on a Section 7 right be-
cause the Court held that no such right to use class action proce-
dures existed.

The Supreme Court has not yet addressed the situation con-
sidered here, where a prohibition in an arbitration agreement
does interfere with the exercise of indisputably real, long-estab-
lished Section 7 rights. The present facts would present to the
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Court a case of first impression requiring an analysis beyond the
scope of the Epic Systems decision.

In addition to Epic Systems,the Respondent’s brief also quotes
the Supreme Court’s decision in AT&T Mobility LLCv. Concep-
cion, 563 U.S. 333, 339(2011), for the proposition that the “sav-
ing clause” of the Federal Arbitration Act “offers no refuge for
defenses that apply only to arbitration or that derive their mean-
ing from the fact that an agreement to arbitrate is at issue.”

However, there is a crucial difference between the facts in
AT&T Mobility LLC v. Concepcion and the facts here. Just as
Epic Systems did not involve a conflict between language in an
arbitration agreement and a substantive statutory right, neither
does AT&T Mobility LLC v. Concepcion. The people affected
by the arbitration agreement in this latter case were not employ-
ees but rather customers, who were contesting a provision in a
cellphone contract which required the arbitration of claims on an
individual basis, excluding class actions. In Epic Systems, the
employees had claimed that Section 7 gave them a right to class
action procedures - aclaim that the Court rejected—but in AT&T
Mobility LLC v. Concepcion, the customers did not even claim
that such a law, protecting them as customers, granted a similar
right.

Rather AT&T Mobility LLC v. Concepcion concerned the ef-
fects of a state court precedent which voided, as unconscionable,
agreements which prohibited class actions. The Supreme Court
held that the Federal Arbitration Act did not allow the state court
precedent to have the effect of insert into a provision allowing
class actions into an arbitration contract when the parties had not
themselves agreed to it. In reaching this conclusion, the Su-
preme Courtnoted that introducing class procedures into arbitra-
tion would create problems.

The Supreme Court has expressed a continuing concern about
how requiring class action procedures in arbitration would
change arbitration’s character, making it more unwieldy and less
desirable. However, the present case, unlike AT&T Mobility
LLCv. Concepcion and Epic Systems, does not involve any at-
tempt to require class action procedures in arbitrations.

Another distinction is equally important and perhaps moreso.
The present case, unlike either AT&T Mobility LLC v. Concep-
cion or Epic Systems concerns a substantive civil right granted
by afederal statute, the right of workers to act in concert for their
mutual aid or protection. Additionally, as will be discussed at
greater length below, this right furthers a strong federal policy
which, among other things, protects workers from exploitation
by reducing the inequality of bargaining power between employ-
ers and employees.

’ The Court’s opinion in 4 T&T Mobility LLC v. Concepcion includes
another statement which, at first glance, may appear to support the Re-
spondent’s argument. The Court noted that the FAA’s principal purpose
was to ensure that private arbitration agreements are enforced according
to their terms. Doingso gavecontracting parties the opportunity to cus-
tomize the arbitration procedure to fit their needs. The Court stated:

The point of affording parties discretion in designing arbitration pro-
cesses is to allow for efficient, streamlined procedures tailored to the
type ofdispute. It can be specified, for example, thatthe decisionmaker
be a specialist in the relevant field, or that proceedings be kept confi-
dential to protect trade secrets.

It is well established that an employer cannot lawfully require
an employee, as a condition of hire or continued employment, to
waive this civil right, granted by Section 7 of the NLRA. Indeed,
an employer’s mere attempt to condition employment on will-
ingness to waive a Section 7 right constitutes unlawful interfer-
ence with the exercise of those rights. See, e.g., Aroostook
County Regional Ophthalmology Center, 317 NLRB 218 (1995),
enfd. 81 F.3d 209 (D. C. Cir. 1996)(unlawful to condition rein-
statement on discharged employees’ waiver of right to discuss
working conditions); Bethany Medical Center, 328 NLRB 1094
(1999) (unlawful to condition employment on employees waiv-
ing right to engage in a further lawful walkout); Bon Harbor
Nursing & Rehabilitation Center, 348 NLRB 1062 (2006)(un-
lawful to require, as condition of further employment, that em-
ployees promise not to engage in concerted protests of working
conditions); Beverly Health & Rehabilitation Services, 346
NLRB 1319 (2006)(unlawful to condition hire on employee’s
willingness to cross picket line); Retlaw Broadcasting Co., 310
NLRB 984 (1993), enfd. 53 F.3d 1002 (9th Cir. 1995) (unlawful
to condition employment on employee’s waiver of right to in-
voke the protections of collective-bargaining agreement); Senior
Citizens Coordinating Council, 330 NLRB 1100 (2000) (unlaw-
ful to condition further employment on employees’ willingness
to sign a retraction of their prior protected, concerted activity).

For the reasons discussed above, I conclude that the Supreme
Court’s decisions in AT&T Mobility LLC v. Concepcion and in
Epic Systems can and must be distinguished.’Because the Court,
in AT&T Mobility LLC v. Concepcion, did not have to consider,
and did not consider, the effect of a statutory right to discuss and
publicly protest either working conditions or any other matter,
the Court’s passing reference to confidentiality in the context of
“streamlined procedures” cannot be considered a holding that
confidentiality should, under all circumstances, be considered a
procedural issue. Neither involves a substantive Federal civil
right which Congress granted employees as part of acomprehen-
sive federal policy.

Another reason also compels the rejection ofthe Respondent’s
argument that the confidentiality clause’s lawfulness cannot be
judged by applying labor law standards. That argument does not
take into account that the confidentiality clause has a dual status.
In addition to its identity as a clause in the Arbitration Agree-
ment, the clause also is an expression of the Respondent’s em-
ployment policy and a work rule.

(¢) The confidentiality clause’s dual identity

The text of the confidentiality clause does more than function

563 US 333, slipop. at 10. Thefactthatthe Courtreferred to confiden-
tiality as an example of “streamlined procedures” suggests that, in that
instance at least, it classified confidentiality as a procedural matter.
However, AT&T Mobility LLC v. Concepcion concerned an arbitration
clause in a contract for cellphone service and not an arbitration agree-
ment imposed as a condition of employment. Section 7 of the NLRA
grants rights to employees, but the cellphone customer was not the em-
ployee of AT&T Mobility LLC, so the Sec. 7 right to discuss and disclose
working conditions didnot apply. Moreover,the casedid notinvolvea
claim that any other law granted cellphone customers a substantive right
analogous to those granted to employees by Sec. 7 of the NLRA.
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as a term in a contract. It also communicates a message to em-
ployees concerning what conduct the Respondent has prohibited.
In fact, the clause’s language began performing this function
well before the clause became part of a purportedly binding con-
tract. This important chronology will be discussed further be-
low, but first, another matter should be addressed: Does the text
of the confidentiality clause constitute an “employment policy”
or “work rule” as those terms are used in the Board’s Boeing de-
cision?

As used in Boeing, the terms “work rule,” “employment pol-
icy” and “employee handbook provision” all appear to describe
messages communicated by an employer which typically meet
these criteria: (1) The message informs employees about what
conduct is required or prohibited or sets work standards'® and (2)
a failure to comply with the message can subject an employee to
discharge or other disciplinary action. The latter requirement
does not have to be spelled out in the particular message if, under
all the circumstances, employees reasonably would believe that
a failure to obey the instruction could result in such conse-
quences. The factors would militate against a conclusion that
employees reasonably would believe that they could be disci-
plined for failure to obey the instruction.

The confidentiality clause plainly satisfies the first criterion
because it communicates to employees what conduct is required
(“The parties shall maintain the confidential nature of the arbi-
tration proceeding and the award. . .”). The second question re-
quires more detailed analysis: Would employees reasonably be-
lieve, under the totality of circumstances, that discharge or other
discipline could result from a failure to “maintain the confiden-
tial nature of the arbitration. . .”

The confidentiality clause itself does not state that an em-
ployee would be subject to discharge or discipline if he or she
revealed something about the arbitration. The record in this case
also includes an explanatory sheet which the Respondent pro-
vided to employees to answer their “frequently asked questions.”
The explanatory material likewise does not raise the possibility
of disciplinary action for failure to abide by the confidentiality
clause. These

However, other factors reasonably would lead employees to
reach the opposite conclusion, that they could be disciplined for
disobeying the confidentiality clause. The rather formal legal
style of the clause and of the entire Agreement conveys the sense
that it is of consequence and should not be disregarded. Simi-
larly, the fact that the Respondent imposed the Agreement on
almost all its unrepresented employees, nationwide, underscores
the importance of the policy to high-level corporate officials.

Respondent also made it clear to employees that they could
not change the Agreement in any respect. An employee’s only
option was to stay employed and thereby waive certain legal
rights orelse quit. An employee reasonably would conclude that
if continued employment is conditioned on agreeing to the terms

2

'% The Board observed in Boeing that “Most work rules, employment
policies, and employee handbook provisions exist for the purpose ofper-
mitting employees to understand what their employer expects and re-
quires.” Boeing Co., 365 NLRB 1494, 1507 (2017).

"n Professional Janitorial Service the Board held that “the Respond-
ent’s mandatory Arbitration Policy is a work rule properly analyzed

of the Agreement, then disclaiming the Agreement - informing
management that the employee decided not to be bound by it -
would lead to the employee’s discharge. If an employee’s un-
willingness to agree necessitated termination of employment, the
employee reasonably would conclude that disobeying the policy
carried at least some adverse consequences.

One additional factor should be considered: Would the fact
that the confidentiality clause appears in the Arbitration Agree-
ment rather than, for example, in an employee manual, lead em-
ployees reasonably to believe that it did not constitute a rule
binding on them?

When evaluating the lawfulness of a statement made by an
employer to its employees, the Board considers what effect the
message reasonably would have on employees’ willingness to
exercise the rights guaranteed in Section 7 of the NLRA? How
the employer characterizes the message isn’t determinative.
Even a supposed “joke” will violate the Act if it reasonable
would chill employees’ exercise of their Section 7 rights. Meis-
ner Electric, Inc., 316 NLRB 597, 599 (1995); Ethyl Corpora-
tion, 231 NLRB 431, 434 (1977) (“It is well established that the
coercive and unlawful effect of a statement is not blunted merely
because. . . accompanied by laughter or made in an offthand hu-
morous way.”) Likewise, considering the totality of circum-
stances, I conclude that the coercive effect of the confidentiality
clause would not be blunted by the fact that it appears as part of
a document titled “Mutual Arbitration and Class Waiver Agree-
ment” and under the subtitle “Confidentiality.”

Considering all the factors discussed above from the employ-
ees’ point of view, and applying an objective standard, I con-
clude that employees reasonably would view the confidentiality
clause, and its instruction to “maintain the confidential nature of
the arbitration,” as binding upon them. Further, I conclude that
employees reasonably would believe that they could be subject
to disciplinary action for disclosing to the public how an arbitra-
tor treated grievants. Likewise, they reasonably would believe
that they might be disciplined if they disclosed to the public the
contents of the arbitrator’s award, even though the award clearly
would affect terms and conditions of employment.

In these circumstances, employees reasonably would under-
stand the confidentiality clause to state a “work rule,” as that
term is used in the Boeing decision. See Professional Janitorial
Service of Boston, Inc., 363 NLRB 397, 398 (2015).""!

Likewise, the confidentiality clause aptly could be character-
ized as an “employment policy.” The record indicates that the
Respondent alone made the decision to prohibit employees from
revealing to the public information about an arbitration. The fact
that the Respondent conveyed this policy to its employees as part
of the Arbitration Agreement, rather than posting it on a bulletin
board or printing it in a handbook, does not change the message
communicated.

For these reasons, I conclude that the confidentiality clause

under the test set forth in Lutheran Heritage Village—Livonia, 343 NLRB
646 (2004).” Although the Board later, in Boeing, replaced the Lutheran
Heritage Village—Livonia analytical framework with a fresh one, the
Boeing decision doesn’t affect the Board’s conclusion in Professional
Janitorial Service that the arbitration policy was, in fact,a work rule sub-
ject to evaluation under the standards established for work rules.
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constitutes a work rule and employment policy as those terms are
used in Boeing. Thus, the clause does not exist solely as a part
of the Arbitration Agreement but also serves a separate function,
communicating to employees that they are prohibited from dis-
closing information about arbitration to the public. The clause
has a dual identity.

Moreover, the clause existed as a statement of employment
policy and work rule well before it existed as a contract clause.
Paragraph 7(h) of the Respondent’s Arbitration Agreement
states, in part:

If you begin or continue working for the Company sixty (60)
days after receipt of this A greement, even without acknowledg-
ing this Agreement, this Agreement will be effective, and you
will be deemed to have consented to, ratified and accepted this
Agreement through your acceptance of and/or continued em-
ployment with the Company.

Thus, no binding contract exists for the first 60 days after an
employee receives the Agreement. But even though the text of
the confidentiality clause is not binding as a contract during this
time, it does exist as a statement of the Respondent’s employ-
ment policy and as a work rule. Employees clearly know about
this work rule because each has received a copy ofit, and, for the
reasons discussed above, they reasonably would believe that dis-
obeying the rule could result in discipline. Therefore, if the mes-
sage reasonably communicated by the clause’s text violates Sec-
tion 8(a)(1), the violation begins before the formation of any con-
tract. It starts when the employee receives the rule and learns
that he may not discuss or disclose information about an arbitra-
tion or an arbitrator’s award.

The Respondent contends that the clause’s status as “part and
parcel” of the Arbitration Agreement prevents the Board from
judging its lawfulness under labor law standards, but during the
2-month period after an employee receives and is aware of the
clause’s language, no contract exists. Even assuming, for the
sake of analysis, the correctness of the Respondent’s argument
that the clause’s status as part of an arbitration agreement insu-
lates it from Board scrutiny, that reasoning could not apply to the
60-day period during which no contract was in effect.

Thus, nothing precludes the Board from exercising its author-
ity during this 2-month period.'? Likewise, during this period
before the Arbitration Agreement, by its own terms, becomes ef-
fective, no impediment exists which even arguably would pre-
clude the Board from applying labor law standards to judge the
lawfulness of the prohibition expressed by the clause.

Should the Board determine that the message reasonably com-
municated by the language of the confidentiality clause violates
Section 8(a)(1), the Board certainly can order the Respondent to
undo the harm caused when the clause was promulgated by re-
scinding the clause as a statement of employment policy and
work rule. Similarly, nothing prevents the Board from including
in its remedial order the customary requirement that a respondent
not commit “like orrelated” violations in the future. Thus barred
from re-promulgating the message, the Respondent could not in-
corporate it into an arbitration agreement and require an

'2 The Respondent promulgated the confidentiality clause on or about
May 5, 2016. The Charging Parties filed their respective unfair labor

employee to be bound by it.

In sum, when acting upon a suitably timely charge, which is
the case here, the Board possesses and exercises authority to
remedy an unfair labor practice from its inception and to order a
respondent to restore the conditions which would have existed
had the unfair labor practice not occurred. Therefore, even as-
suming for the sake of analysis the correctness of the Respond-
ent’s argument - that the Board may not apply labor law stand-
ards to judge a clause clothed in an arbitration agreement - that
premise does not prevent the Board from examining the clause
when it stands naked, before the formation of such an agreement.

(d) No Waiver

The Respondent may argue that when the Arbitration Agree-
ment takes effect as a binding contract, it renders irrelevant the
fact that for the previous 60 days, the confidentiality clause had
served as a statement of employment policy which communi-
cated to employees the message that the Respondent did not per-
mit them to discuss or disclose information about an arbitration
of a work-related dispute. This argument rests on an assumption
that the Arbitration Agreement effects a waiver of employees’
Section 7 right to engage in such activity. Absent a waiver, the
Section 7 right continues to protect the employee’s right to dis-
cuss and disclose information about an arbitration and/or arbitral
award. However, for the following reasons, the Arbitration
Agreement did not effect a waiver.

The principle articulated by the Supreme Court in Mitsubishi
Motors Corp v. Syler Chrysler-Plymouth, Inc., above, that, by
agreeing to arbitrate a statutory claim, a person does not forgo
the substantive rights afforded by a statute, does not rule out the
possibility that a waiver might truly be voluntary. However, as
noted above, it is well established that an employer cannot force
an employee to give up a Section 7 right and even an attempt to
compel such a waiver constitutes unlawful interference or
whether the employer has placed some other form of unlawful
pressure on the employee to achieve that end, there is more at
stake than just the harm to that one employee. The Board is en-
forcing a public right granted by Congress in a statute which sets
Federal labor policy for the entire country.

Indeed, to be voluntary, the decision to give up a Section 7
right must be made not only in an environment free of coercion
and duress. However, the Respondent placed its employees un-
der considerable coercion and duress by telling them, in effect,
that they could not continue to work without thereby agreeing to
the terms of the Arbitration Agreement. This implied threat of
job loss created an environment in which an employee could not
make a truly voluntary choice.

Additionally, the record does not establish that employees
ever knowingly chose to waive this right. To make such a delib-
erate choice, employees first would have to know that they pos-
sessed the right to discuss and disclose working conditions, in-
cluding those pertaining to arbitration, and then decide to give it
up. Although a labor lawyer would understand that Section 7
necessarily included the right to discuss and disclose information
about working conditions, because without such discussion

practice charges on May 9, 2016, and May 11, 2016, well within the 6—
month limitation period set forth in Section 10(b) of the Act.
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employees could not concertedly engage in other protected ac-
tivities, such an understanding cannot be imputed to employees
who do not have this legal training.

The record does not establish that employees even were aware
they possessed the Section 7 right to discuss and disclose their
conditions of employment, including information about work-
related arbitrations. Neither the Arbitration Agreement itself nor
the explanatory material which Respondent provided informed
employees about this Section 7 right. Likewise, neither the Ar-
bitration Agreement nor the explanatory material informed em-
ployees that they were free to discuss and disclose information
about an arbitration and arbitral award and that they would not
be disciplined for doing so. The record does not indicate that the
Respondent otherwise communicated to employees that they
would not be subjected to discharge or discipline for discussing
or disclosing information about work-related arbitrations and I
conclude that the Respondent did not do so.

In sum, the record does not establish either that employees
knew about their Section 7 right to discuss and disclose infor-
mation about this condition of employment or knowingly made
a choice to give up that right. Therefore, I conclude that they did
not.

Congress entrusted to the Board the responsibility of admin-
istering the NLRA and, over many years, the Board has created
a body of precedent concerning when a purported waiver of a
Section 7 right is effective. It is appropriate to follow the
Board’s precedent here and I do so.'> However, the Executive is
not speaking with two voices here. Moreover, when the Board
decides whether a right granted by the NLRA has been waived,
it acts exclusively within its own area of expertise.

The Arbitration Agreement did not specifically inform em-
ployees that they would be waiving a right and it did not require
employees to sign the document or take any other affirmative
action to indicate that they agreed with it. They only had to con-
tinue doing what they had done before, namely, come to work
rather than quit. However, to be effective, the waiver of a Sec-
tion 7 right must be clear and unequivocal.

This principle applies generally to all purported waivers of
rights created by the Act, and is not limited to situations involv-
ing arbitration. For example, it applies to a purported waiver by
an employee of a grievance claim for lostearnings. International
Total Services, 280 NLRB 576, 580 (1987). It applies to an em-
ployee’s statutory right to refrain from financially supporting a
union. Automotive and Allied Industries Local 618 (Sears,

3 Itmight be argued that the Supreme Court’s decisionin Epic Sys-
tems called into question the principle that the Board’s experience en-
forcing the NLRA gives its interpretation of that Act more weight or
makes Board precedents more authoritative. More specifically, in Epic
Systems, the Court considered and rejected the argument that the Board’s
conclusion—that Section 7 granted employees certain procedural
rights—warranted deference under Chevron U. S. A. v. Natural Re-
sources Defense Council, Inc., 467 U.S. 837 (1984).

In Chevron, the Court had held that when Congress, in writing a par-
ticular statute, did not directly address a particularissue, and the admin-
istrative agency administering this statute had madea decision about how
the law applied to this issue, then the Court will defer to this interpreta-
tion if it is “permissible.” However, in Epic Systems, the Court cited a
number of reasons for declining to apply Chevron.

Roebuck & Co.), 324 NLRB 865, 867 (1997). It applies to the
purported waiver of an employee’s statutory right to wear union
emblems. Albertsons, Inc., 300 NLRB 1013, 1017 (1990). It
also applies to a purported waiver by a union of the right to bar-
gain over terms and conditions of employment. Rockwell Inter-
national Corp., 260 NLRB 1346 (1982); TCI of New York, 301
NLRB 822, 824 (1991). Likewise, it applies to a claim that a
union waived its right to received information relevant to and
necessary for it to perform its duties as exclusive bargaining rep-
resentative. Quality Building Contractors, 342 NLRB 429, 432
(2004). Similarly, it applies to a purported waiver of the right to
honor a picket line or engage in a sympathy strike. Keller-Cres-
cent Co., 217 NLRB 685, 687 (1975).

In the present case, the record does not even suggest, let alone
establish, that any employee said to the Respondent “I am waiv-
ing this right” or communicated that message to the Respondent
in any manner. Merely continuing to work is such an ordinary,
everyday experience that it does not signal any intent to waive
such a right. There is no assurance that an employee who re-
ceived the Respondent’s Arbitration Agreement even read its
paragraph 7(h), which provided that continuing to work for 60
days resulted in the Agreement taking effect.

In these circumstances, merely continuing to work does not
evince any intention to waive the Section 7 right. It certainly
does not constitute the clear and unequivocal manifestation of
intent which is necessary, under the Board’s precedents, to effect
a waiver.

The record does not include any other evidence suggesting
that any employee waived a Section 7 right. Therefore, I find
that no employee did so.

Because no employee waived the right to engage in activity
protected by Section 7 of the Act, all employees retained the right
to discuss and disclose information about arbitrations and arbi-
tral awards. Yet employees reasonably would understand the
language in the confidentiality clause to mean that they did not
possess this right. Thus, the confidentiality clause would lead
employees to believe something that was untrue. The extent to
which this incorrect belief interferes with the exercise of Section
7 rights and whether such interference violates Section 8(a)(1),
will be addressed later in this decision.

(e) Contractual Form Does Not Shield Language

The argument that otherwise violative language becomes im-
mune when imposed on employees in a contract rests on the im-
probable assumption that Congress intended to allow its laws to

Although a government agency develops expertise interpreting the
statute it administers, thereis less reason to respect an agency’s interpre-
tation of some other statute outside its sphere of experience. In Epic
Systems, the Court concluded that the Board was trying to interpret not
only the NLRA butalso the Federal Arbitration Act, a statute it did not
administer, and aboutwhich it had no special expertise. The Court also
observed that the Board and the Solicitor General were advancing two
conflicting interpretations of the law and, therefore, “the Executive
seems of twominds.” An argument for deferral “on grounds ofpolitical
accountability,” the Court stated, surely “becomes a garble when the Ex-
ecutive speaks from both sides of its mouth, articulating no single posi-
tion on which it might be held accountable.” Epic Systems Corp. v.
Lewis, 584 U.S. ___, slip op. at 20.
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be circumvented so conveniently. The Supreme Court rejected
that notion in 1940 in National Licorice Co v. NLRB, above, in
which the Court stated:

Obviously employers cannot set at naught the National Labor
Relations Act by inducing their workmen to agree not to de-
mand performance of the duties which it imposes. . .

National Licorice Co v. NLRB, 309 U.S. at 364. InJ. I. Case
Co v. NLRB, 321 U.S. 332, 337 (1944), the Court similarly ob-
served: “Wherever private contracts conflict with its functions,
they obviously must yield or the Act would be reduced to a fu-
tility.” Moreover, in Kaiser Steel Corp v. Mullins, 455 U.S. 72,
77 (1982), the Supreme Court stated: “There is no statutory code
of federal contract law, but our cases leave no doubt that illegal
promises will not be enforced in cases controlled by the federal
law.”

Additionally, in Kaiser Steel Corp v. Mullins, the Court noted
that it was well established “that a federal court has a duty to
determine whether a contract violates federal law before enforc-
ing it” and then, quoting Hurd v. Hodge, 334 U.S. 24, 34-35
(1948), stated:

The power of the federal courts to enforce the terms of private
agreements is at all times exercised subject to the restrictions
and limitations of the public policy of the United States as man-
ifested in . . . federal statutes. . .. Where the enforcement of
private agreements would be violative of that policy, it is the
obligation of courts to refrain from such exertions of judicial
power.

Kaiser Steel Corpv. Mullins, 455 U.S. at 83—84 (italics added;
internal quotation marks omitted).

A public policy of the United States, manifested in a federal
statute, clearly condemns an employer’s use of its superior
power to force employees, as a condition of employment, to sign
away their right to engage in concerted activities for their mutual
aid or protection. Congress expressed this public policy in the
Norris-LaGuardia Act, which it enacted 3 years before the
NLRA. Section 103 of the Norris-LaGuardia Act states, in part:

Any undertaking or promise, such as is described in this sec-
tion, or any other undertaking or promise in conflict with the
public policy declared in section 102 of this title, is declared to
be contrary to the public policy of the United States, shall not
be enforceable in any court of the United States and shall not
afford any basis for the granting of legal or equitable relief by
any such court. . .

29 U.S.C. § 103 (italics added). Section 102 of that Act states,
in part:

Whereas. . .the individual unorganized worker is commonly
helpless to exercise actual liberty of contract and to protect his
freedom of labor, and thereby to obtain acceptable terms and
conditions of employment. . . it is necessary thathe. . . shallbe
free from the interference, restraint, or coercion of employers

'* The Taft-Hartley Act in 1947 changed the name of Section 8(1) to
Section 8(a)(1).

of labor, or their agents, in the designation of such representa-
tives or in self-organization or in other concerted activities for
the purpose of collective bargaining or other mutual aid or
protection; therefore, the following definitions of, and limita-
tions upon, the jurisdiction and authority of the courts of the
United States are enacted.

29 U.S.C. § 103 (italics added). In other words, Congress de-
clared it to be the public policy of the United States that employ-
ees have the right, among others, to engage in concerted activi-
ties for their mutual aid or protection. Moreover, in an employer
required employees to agree to give up such rights, Section 102
of the Norris-LaGuardia Act made such a contract unenforcea-
ble.

Three years later, Congress went even further when it enacted
the NLRA. In the law’s preamble, Congress again referred to
the inequality of bargaining power, in Section 7 it granted em-
ployees rights which included engaging in concerted activity for
their mutual aid or protection, and in Section 8(1)'* it made in-
terference with those rights unlawful. The public policy which
animates the NLRA thus is quite similar to, and consistent with,
that manifested by the Norris-LaGuardia Act.

When the Court, in Epic Systems, held that Section 7 of the
NLRA did not grant employees an entitlement to use class action
procedures, it stated that the Norris-LaGuardia Act did not man-
date a different result:

[TThe Norris-LaGuardia Act adds nothing here. It declares
“[un]enforceable” contracts that conflict with its policy of pro-
tecting workers’ “concerted activities for the purpose of collec-
tive bargaining or other mutual aid or protection. “29 U.S.C.
§§102, 103. That s the same policy the NLRA advances and,
as we’ve seen, it does not conflict with Congress’s statutory
directions favoring arbitration. See also Boys Markets, Inc v.
Retail Clerks, 398 U.S. 235 (1970) (holding that the Nor-
ris-LaGuardia Act’s anti-injunction provisions do not bar en-
forcement of arbitration agreements).

Epic Systems v. Lewis, 584 U.S. , slip op. at 15-16. How-
ever, in Epic Systems, the Court held that Section 7 of the NLRA
did not grant employees a right to use class action procedures.
In other words, filing a class action was not a “concerted activity
for mutual aid or protection” within the meaning of Section 7 of
the Act.

Requiring an employee to agree to waive the right to file a
class action did not interfere with the employee’s statutory right
to engage in protected concerted activities for the simple reason
that filing a class action was no more a protected concerted ac-
tivity than would be, for example, eating broccoli. If an em-
ployer made an employee agree, as a condition of employment,
not to eat broccoli, it would not transgress the Norris-LaGuardia
Act. For the same reason, it would not implicate that statute to
require an employee to waive another “right” not found in Sec-
tion 7, a claimed-but-illusory right to use class action procedures.

As the Court observed, the Norris-LaGuardia Act “adds noth-
ing” to its analysis in Epic Systems. Certainly, a statute which
makes unenforceable a contract which interferes with protected,
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concerted activity has no relevance in a case where there is no
protected, concerted activity. However, the present case, unlike
Epic Systems, does involve protected, concerted activity and, in-
deed, long-recognized protected, concerted activity of funda-
mental importance. Forbidding employees from talking about
worlfsing conditions prevents them from deciding to act in con-
cert.

Accordingly, in the present case, unlike Epic Systems, the
Norris-LaGuardia Act adds a great deal. It makes unenforceable
a contract term which directly interferes with the employees’
ability to engage in well-established protected concerted activity
which resides at the core of the rights protected by Section 7 of
the NLRA.

Enforcement of the confidentiality clause’s prohibition on dis-

cussing and disclosing information about a working condition
would demean and diminish a strong public policy which Con-
gress manifested in both the Norris-LaGuardia Act and the Na-
tional Labor Relations Act. In both statutes, Congress addressed
the great difference in bargaining power between employer and
employee. Vastly disproportionate power allowed an employer
to compel employees to sign away their rights or else lose their
jobs.
! Thus, in the Norris-LaGuardia Act, Congress observed that
“the individual unorganized worker is commonly helpless to ex-
ercise actual liberty of contract and to protect his freedom of la-
bor...” 29 U.S.C. § 103. Likewise, in the preamble to the Na-
tional Labor Relations Act, Congress refers to the “inequality of
bargaining power between employees who do not possess full
freedom of association or actual liberty of contract and employ-
ers who are organized in the corporate or other forms of owner-
ship association. . .” 29 U.S.C. § 151.

When the Supreme Court upheld the constitutionality of the
National Labor Relations Act, it also noted the inequality of
power:

Long ago we stated the reason for labororganizations. We said
that they were organized out of the necessities of the situation;
that a single employee was helpless in dealing with an em-
ployer; that he was dependent ordinarily on his daily wage for
the maintenance of himself and family; that, if the employer
refused to pay him the wages that he thought fair, he was nev-
ertheless unable to leave the employ and resist arbitrary and
unfair treatment; that union was essential to give laborers op-
portunity to deal on an equality with their employer.

NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 33 (1937).
Thus, a strong public policy to remedy the individual employee’s
inability “to leave the employ and resist arbitrary and unfair
treatment” has been manifested in two statutes and recognized
by the Supreme Court. Yet such an inequality of power can be
discerned, alive and well, in the present facts. This dispropor-
tionate power is being wielded to destroy some ofthe very rights
which Congress created to corral it.

'S In Epic Systems, the Court found no manifestation of Congressional
intent to grant employees the right to class action procedures. Such an
intent would have been highly unlikely when Congress enacted the
NLRA in 1935, when class action procedures did not even exist. Indeed,
the Court noted that Federal Rule of Civil Procedure 23 did not create
the modern class action until 1966. Epic Systems Corp. v. Lewis, 584

The Respondent doesn’t try to disguise that it is exercising its
power to grab employee rights. It does not even require workers
to sign any document memorializing that they are giving up the
right to engage in well-established protected activity. The Re-
spondent just communicates to employees, in rather formal and
legalistic language, a message which boils down to “if you keep
working here those rights are gone.”

Certainly, the Respondent did not force employees to make a
choice as extreme as “your money or your life.” But telling them
“your rights or your job” is sufficiently coercive to offend public
policy and to negate any argument that the waiver was voluntary.

It is notnecessary here to decide whether the offense to public
policy is so great that it would invalidate the entire agreement
under contract law principles. Rather, the issue before me at this
juncture concerns whether the employees have voluntarily
waived any Section 7 right. For the reasons discussed above, I
conclude that they have not.

This conclusion leads to the further conclusion that, notwith-
standing the message that the Respondent communicated to em-
ployees, they still possess those rights as well as all other rights
granted by Section 7 of the NLRA. Whether the message which
the Respondent communicated to employees interfered with the
exercise of those rights enough to violate Section 8(a)(1) of the
Act will be discussed later in this decision.

(f) Respondent’s “Fundamental Attribute” Theory

The Respondent’s brief also advances another theory, which
it bases on the Supreme Court’s holding that the FAA’s “saving
clause” will not invalidate an agreement to arbitrate for reasons
“that target arbitration either by name or by more subtle methods,
such as by ‘interfere[ing] with fundamental attributes of arbitra-
tion. ‘““Epic Systems, 584 U.S. _, slip op. at 7. To make this
argument, the Respondent first asserts that confidentiality is one
of'these “fundamental attributes of arbitration.” The Respondent
then further contends that a Board order requiring it to retract or
rescind its confidentiality clause “would interfere with a funda-
mental attribute of arbitration” and therefore run afoul of the Su-
preme Court’s prohibition against interfering with such attrib-
utes.

The Respondent’s argument necessarily assumes that only
contract law standards may be used to judge whether the confi-
dentiality clause violates Section 8(a)(1) of the NLRA. How-
ever, for a number of reasons discussed in this decision, I reject
that premise and conclude, to the contrary, that the Board’s Boe-
ing framework should be followed. Additionally, the Respond-
ent’s argument assumes a fact not in evidence, namely, that con-
fidentiality is indeed, a “fundamental attribute” of arbitration.
The record simply lacks evidence to support such a conclusion.

Of course, some facts are so generally and universally recog-
nized that taking judicial or administrative notice of them is ap-
propriate. To qualify, such a fact either (1) must be generally
known within the trial court’s territorial jurisdiction or (2) can be

U.S.  ,slipop.atll. Incontrast,3 years before the NLRA, Congress
had manifested its intent to protect the employees’ right to engage in
concerted activities for their mutual aid or protection in the Norris—
LaGuardia Act. Theemployees’ rightto engage insuch concerted activ-
ities has a long pedigree which the claimed right to class action proce-
dures does not.
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accurately and readily determined from sources whose accuracy
cannot reasonably be questioned. See Rule 201(b), Federal
Rules of Evidence. The asserted fact in question does not meet
either standard.

The rule allowing judicial notice to be taken of certain facts
applies to noncontroversial matters. However, the extent to
which confidentiality is a fundamental attribute of arbitration is
not settled. See, e. g., Drahozal, “Confidentiality in Consumer
Arbitration,” 7 Y. B. Arb & Mediation 28 (2015), addressing this
controversy and discussing empirical data concerning the fre-
quency of confidentiality provisions in arbitration agreements.'

Additionally, since its establishment in 1935, the Board has
acquired extensive experience pertaining to grievance-arbitra-
tion clauses in collective-bargaining agreements, but this experi-
ence teaches that not all collective-bargaining agreements in-
clude arbitration provisions and that in those contracts which do,
the specific language varies from agreement to agreement.
Therefore, making any generalization about confidentiality re-
quirements would be difficult and any such generalization, to be
credible, must be based on evidence.

To support its argument that confidentiality is a “fundamental
attribute” of arbitration, the Respondent quotes a remark in /be-
ria Credit Bureau, Inc. v. Cingular Wireless LLC,379 F.3d 159,
175 (5th Cir. 2004) that “the plaintiffs’ attack on the confidenti-
ality provision is, in part, an attack on the character of arbitration
itself.” The 5th Circuit made this comment in the course of dis-
cussing whether a confidentiality provision made the arbitration
agreement so unconscionable as to be unenforceable, and the ap-
pellate court particularly was focusing on the lower court’s con-
cern that the confidentiality provision prevented the develop-
ment of precedent. The 5th Circuit dismissed that concern, rea-
soning that if every arbitration were required to produce a pub-
licly available “precedential” decision on par with a judicial de-
cision, then parties contemplating arbitration would come to ex-
pect greater discovery, formal rules of evidence, more extensive
appellate review and other procedural features found in a judicial
proceeding.

This context indicates that the appellate court, when it com-
mented that an attack on confidentiality amounts to “an attack on
the character of arbitration itself,” likely regarded confidentiality
as being an attribute of arbitration similar to informality and lim-
ited discovery, common characteristics of arbitration which dis-
tinguish the process from litigation in court. However, the ques-
tion of whether confidentiality really is a fundamental attribute
of arbitration did not have to be decided to resolve the issues
before the court, and the court’s opinion does not indicate either
that it had received and considered evidence on this particular
question or that it was deciding such an issue as a point of law.
Therefore, the comment should be treated as dicta rather than
precedent.!”

In arguing that confidentiality is a fundamental attribute of

' The information in the cited article has not been relied upon to
support any finding or conclusion about confidentiality in arbitration
other than that taking judicial or administrative notice is unwarranted
and, therefore, sufficient proof must be offered. Similarly, this decision
relies on the Board’s institutional experience, discussed below, for no
purpose except to note that the arbitration provisions in collective

arbitration, the Respondent’s brief also analogizes confidential-
ity to Rule 408 of the Federal Rules of Evidence, which, the Re-
spondent contends, “protects from disclosure ‘[e]vidence of con-
duct or statements made in compromise negotiations. ‘“ How-
ever, it is not quite accurate to say that Rule 408 protects state-
ments made during settlement negotiations from disclosure. Ra-
ther, the rule makes such evidence inadmissible. See, e.g., St.
George Warehouse, Inc., 349 NLRB 870, 872—-874 (2007). The
relevant Section 7 right here is not a supposed right to introduce
an arbitration award into evidence or to elicit testimony about
what happened during an arbitration hearing but rather the em-
ployees’ right to discuss these matters and their right to make
such information public as part of a concerted attempt to gather
support for changing such working conditions. Rule 408 applies
only to testimony.

To buttress its argument that confidentiality is a fundamental
attribute of arbitration, the Respondent also points to restrictions
on the disclosure of information about what transpires during a
mediation. The Respondent even cites language from the online
description of the Board’s alternative dispute resolution pro-
gram. The Respondent’s brief quotes this description as stating
that an experienced mediator would be provided “to facilitate
confidential settlement discussions. ..” However, by conflating
arbitration with mediation, the Respondent’s argument misses
the mark. Although both can be categorized as means of alter-
native dispute resolution, arbitration differs materially from me-
diation both in goals and methods.

A mediator tries to get conflicting parties to agree to a com-
promise resolving the conflict. To achieve that goal, the media-
tor seeks frank information about what each party must obtain to
reach agreement and what each party is willing to give up. How-
ever, negotiators, like poker players, shy away from revealing
too much. To encourage candor, a mediator tries to create an
environment in which each side can speak to the mediator pri-
vately, trusting that the mediator will keep what is said secret.
Thus, confidentiality is conducive to confiding and in some cases
is essential to the mediator’s efforts to settle a dispute.

However, if the parties fail to reach a settlement, a mediator
cannot decide disputed facts or fashion and impose an outcome.
An arbitrator has such authority but a mediator does not.

Unlike a mediator, an arbitrator typically does not meet alone
with one party or the other to elicit confidential information. An
arbitrator performs essentially a judicial function, hearing testi-
mony when both sides are present to examine the witness. The
same ethical strictures which discourage a judge from having an
ex parte conversation with one side apply with equal force to an
arbitrator.

Because an arbitrator functions as a substitute for a judge and
acts in the judge’s place, the amount of confidentiality necessary
to perform this function is the same whether the case is being
presented to an arbitrator or a judge. However, court

bargaining agreements vary and, accordingly, any such generalization
should be supported by credible evidence.

'7 Additionally, Iberia Credit Bureau, Inc v. Cingular Wireless LLC
concerned a commercial arbitration. As discussed below, there is a
greater need for confidentiality in commercial arbitration than in employ-
ment arbitration.
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proceedings almost always are open to the public and the sealing
of records is an uncommon exception to the rule.'®

Additionally, a claim that confidentiality is a “fundamental at-
tribute of arbitration™ ignores the important distinction between
employment arbitration and commercial arbitration. Both em-
ployment and commercial arbitration are in the same genus but
they are distinct and different species which should not be con-
flated. The reasons why the parties to commercial arbitration
may need confidentiality do not exist in employment arbitration.

The parties in a commercial arbitration typically are busi-
nesses disputing the meaning of some provision in a contract
they had entered. Such contracts may reveal trade secrets or con-
tain other sensitive proprietary information of interest to com-
petitors.

By comparison, issues in an employment arbitration typically
involve questions such as whether an employee violated an at-
tendance or other work rule, whether the employee’s job perfor-
mance met production standards, whether the employee received
agreed-upon compensation for working overtime, whether an
employee was laid off in accordance with the negotiated senior-
ity system, or whether an employee was discharged for good
cause. The arbitration of such issues rarely requires the disclo-
sure of trade secrets or proprietary business information.

In the present case, the types of information which might be
revealed in an arbitration can be inferred, to a considerable ex-
tent, from the Respondent’s Arbitration Agreement itself. This
Agreement requires that claims arising under the following stat-
utes, among others, be arbitrated rather than tried in court: The
Fair Labor Standards Act, Title VII of the Civil Rights Act of
1964, the Age Discrimination in Employment Act, the Worker
Adjustment and Relocation Notification Act, the Equal Pay Act,
the Americans With Disabilities Act, and the Family and Medi-
cal Leave Act.

It would appear unlikely that arbitration of disputes arising
under any of these statutes would often require the disclosure of
atrade secret or other proprietary information useful to compet-
itors. Similarly, with the exception of claims arising under the
Americans With Disabilities Act, such arbitrations ordinarily
would not be expected to involve particularly sensitive infor-
mation.

Evidence relevant to a dispute arising under the Americans
With Disabilities Act typically would include sensitive medical
records. However, both judges and arbitrators possess authority
to seal records and to order that documents be redacted before
introduction into the record. Likewise, both judges and arbitra-
tors can narrowly tailor such orders to meet the specific needs of
the parties.

Significantly, disputes arising under all of the listed statutes
would, in the absence of an arbitration agreement, be tried in
court, which is open to the public except under uncommon cir-
cumstances. As noted above, proceedings in open court are the

" The Sixth Amendment to the United States Constitution provides
that in all criminal proceedings, “the accused shall enjoy the right to a
speedy and public trial.” Although the Seventh Amendment does not
afford civillitigants an analogous specificright to a public trial, the pub-
lic’s traditional access to courtrooms is so longstanding, and so important
to democratic processes, that openness, not secrecy, might fairly be
called a “fundamental attribute” of civil litigation.

rule and exhibits introduced into evidence typically are public.

The fact that courts ordinarily resolve employment-related
cases in open trials, using protective orders sparingly but when
necessary, strongly suggests that a broad confidentiality provi-
sion blanketing the entire arbitration process is not essential to
the arbitration of employment-related disputes. Accordingly, the
accuracy of the assertion that blanket confidentiality is a “funda-
mental attribute” of employment arbitration is hardly self-evi-
dent. Rather, it requires proof, which the present record lacks.

Because the Respondent’s argument depends on a premise
which is both unproven here and open to serious question, the
argument must be rejected.

(g) Other Considerations

The prohibition of discussion and disclosure which the confi-
dentiality clause communicates to employees directly affects
their willingness to exercise the rights granted by Section 7. It
would appear quite reasonable to conclude that an analytical
framework designed specifically to assess such impact would
identify and rely upon the most relevant and accurate infor-
mation for determining whether the detrimental effect rises to the
level of a Section 8(a)(1) violation. Nonetheless, the Respondent
argues that the Board may not use such a standard but instead,
must base any decision about the prohibition’s lawfulness on
general principles of contract law.

Both logic and common sense balk. Contending that only
contract law standards may be applied in determining whether a
statement violates labor law seems too much like saying that the
safety of a watch with a radioactive radium dial must be judged
by determining whether the watch keeps good time.

A common law standard used to determine whether or not an
enforceable contract exists fits poorly, if at all, the task of deter-
mining whether certain conduct impinges unlawfully on the ex-
ercise of statutory rights. The issue here does concern conduct,
not contract. The conduct involves wielding words rather than a
physical object but nonetheless it is an action: Promulgating and
continuing to communicate a message to employees which rea-
sonably would chill the exercise of the substantive rights granted
by Section 7 of the NLRA.."

The Respondent contends, in effect, that the words communi-
cating the prohibition enjoy a special, privileged status because
they appear in a document called an “arbitration agreement” ra-
ther than in some other place. However, this document is merely
the means of communicating the message. Just as radium re-
mains radioactive, and harmful, regardless of how it comes into
contact with a person, a message which unlawfully interferes
with the exercise of Section 7 rights causes the same harm no
matter how communicated. Ifsuch a message causes harm when
posted on a bulletin board or printed in a handbook, it will have
the same deleterious effect when conveyed to employees in a
document labeled “agreement.”

' The complaint in this casealleges that the Respondent both prom-
ulgated and maintained the confidentiality rule. Maintaining anunlawful
rule constitutes continuing conduct, regardless of whether the communi-
cation continues becausea copy of the ruleremains posted on a bulletin
board, orbecause the text remains printed in the employee handbook, or
because the rule appears as a clause in a document labeled “contract” or
“agreement” which remains in force.
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It is true that radium would be less dangerous if wrapped in
lead which prevented the radioactivity from coming into contact
with anyone. However, the Respondent has not established that
placing the prohibition in an “arbitration agreement” somehow
shields employees from the harmful effect on Section 7 rights
which the prohibition causes. If anything, placing the prohibi-
tion in a formal legal document arguably dignifies it and in-
creases its potence rather than the opposite.

The amount of danger posed by a particular radium sample
must be assessed with an instrument designed for that purpose,
such as a geiger counter. A tape measure won’t do. Likewise,
only precedents under the National Labor Relations Act provide
a proper framework for assessing the extent of harm caused to
the substantive rights which that law grants.

Test must consider the total circumstances

The impact of the prohibition on employees’ willingness to
exercise their Section 7 rights depends on all the circumstances,
and the Board’s analytical framework considers them all. The
contract law analysis urged by the Respondent does not.

At the time courts developed the common law standards for
judging contract validity, Congress had not yet enacted the
NLRA. Those common law standards hardly could address an
issue that did not then exist. Moreover, even after Section 7
rights came into existence, courts did not possess original juris-
diction to enforce the rights it granted, and therefore had little
reason to broaden the contract validity standards to include an
analysis of the contract’s impact on those rights.

Therefore, it should surprise no one that the common law
standards for contract enforceability, which deal with the legal
status of a document, do not take into account the fact that the
very act of informing an employee that he must waive Section 7
rights or else lose his job, causes injury to those rights. Common
law courts have no reason to consider this effect. Their decisions
about the validity of private agreements do not address the en-
forcement of a public law or the purposes which Congress in-
tended the law to serve.

Moreover, the harm does not begin at some later date when
the agreement goes into effect or when the validity of the agree-
ment, as a contract, becomes an issue. The harm, and therefore
the violation, starts at the moment an employer informs the em-
ployee that he must waive the Section 7 right to remain em-
ployed. This harm does not depend on whether or not the arbi-
tration agreement is ever enforced or even on whether it ever be-
comes enforceable as a contract.

The Supreme Court’s decision in Epic Systems illustrates the
stark truth that common law contract standards, which crystal-
lized well before Congress articulated policies protecting work-
ers, are indifferent to the values which Congress infused into the
NLRA. In Epic Systems, the Court assumed that the arbitration
agreements were valid as contracts even though they were “con-
tracts of adhesion,” forced on employees as a condition of con-
tinued employment. For contract law purposes, it did not matter
that one party to the “agreement” wielded overwhelmingly dis-
proportionate power. But when Congress saw such a power in-
equality between employer and employee it did matter. It trou-
bled the lawmakers so much that, very deliberately, they rejected
the common law model and replaced it with the system

embodied in the NLRA. See 29 U.S.C. § 151.

Congress sought to remedy the effects of this imbalance by
granting employees a new right. This right, to act collectively
for the purpose of collective bargaining or other mutual aid or
protection, did not exist at common law.

Here, the Respondent argues that common law standards in-
tended for another purpose provide the only appropriate way to
determine whether there is a violation of a statute which Con-
gress enacted to address a problem ignored by the common law.
Such an argument lacks neither irony nor disrespect for Congres-
sional intent.

To support its argument, the Respondent cites the Supreme
Court’s decision in Epic Systems, contending that the Court re-
jected the policies implicit in the NLRA in favor of the cold cal-
culus of the common law. In Epic Systems, the Court did not
have to make such a choice and did not. The Court did not hold
that the contract law principles, applied to judge the enforceabil-
ity of an arbitration agreement, won out over a substantive right
granted by Section 7 of the NLRA. Rather, the Court held that
Section 7 did not create the supposed right in question. The
claimed right did not exist.

Were Epic Systems a boxing match, the bout would not end
with a victorious FAA standing over a fallen Section 7 right. No
bonafide Section 7 right ever showed up in the ring.

Here, the Respondent’s argument mistakenly assumes that, in
Epic Systems, the FAA did kayo Section 7. However, the Epic
Systems decision set no such precedent. In fact, considering how
strongly the decision stressed that federal statutes should be con-
strued to work harmoniously, the Court clearly would have con-
sidered unsatisfactory an outcome in which one law emerged
victorious over the other. The Epic Systems decision teaches
that, whenever possible, two federal laws should be construed so
that they never have to face each other in the ring.

Accordingly, the Epic Systems decision does not signal that
the Court was rejecting the Congressional intent which resulted
in enactment of the NLRA. To the contrary, in Epic Systems the
Court stressed that instead “of overriding Congress’ policy judg-
ments, today’s decision seeks to honor them.” Epic Systems Corp
v. Lewis, 584 U.S.  ,slip op. at 22.

Here, the Congressional policy embodied in the NLRA should
be honored rather than ignored. This policy recognizes, and
seeks to ameliorate, the imbalance of power between employer
and employee. This Congressional intent makes it altogether
proper to take into account what the common law ignored,
namely, that the Respondent used its greater power to impose on
employees a prohibition which affected their exercise of Section
7 rights. Even if an exploitation of superior power weighs little
in a common law analysis of whether the arbitration agreement
is an enforceable contract, it matters when applying the statute
which Congress enacted to address this inequality.

The issue to be decided here does not depend on whether the
words in the Arbitration Agreement constitute an enforceable
contract any more than it depends on whether those words
rhyme. The alleged unfair labor practice does not arise from the
formation of a contract but from an earlier event, the Respond-
ent’s communication of a message to employees which affected
their willingness to exercise the rights granted them by Section
7 ofthe NLRA. The Respondent communicated this message by
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delivering it to each employee as a clause in the Arbitration
Agreement, but conveying the message in this manner does not
make it any less potent than it would have been had the employ-
ees received it in some other form, such as in an employee hand-
book.

As already noted, Section 7 grants substantive rights which an
employee cannot be compelled to waive. Such rights would be
hollow and ineffectual, nothing but words on paper, if employers
could abrogate them by fiat, by telling employees, in effect, that
if they didn’t agree to the abrogation they had to quit. See Na-
tional Licorice Co v. NLRB, above. Labeling a policy a “clause”
in a contract neither changes nor escapes the reality that the
clause’s text communicates to employees a message discourag-
ing them from exercising their Section 7 rights. Reality matters.

In reality, the Respondent both composed and imposed the
language in the confidentiality clause unilaterally, and the Re-
spondent retains authority to rescind or modify that language,
and the policy it reflects, at any time. It alone bears responsibil-
ity for whatever effects the language produces on the exercise of
Section 7 rights. If the Respondent’s employment policy inter-
feres with the exercise of rights granted by Section 7, it makes
no difference whether the Respondent expresses this policy as a
clause in an arbitration agreement or publishes it to employees
some other way.

The allegedly unlawful action consisted of interfering with
employees’ Section 7 rights and the “arbitration agreement” was
merely the tool wielded to accomplish the interference. Assert-
ing this document as a defense is a bit like a burglar saying,
“Don’t blame me, it was the crowbar.”

Mandate to harmonize statutes

Accepting the Respondent’s argument would require me to
disregard a principle already noted above, a tenet which the Su-
preme Court stressed more than once in its Epic Systems deci-
sion: Laws should be interpreted in a way which harmonizes
them rather than in a way which pits one against another.

In the second paragraph of'its Epic Systems decision, the Court
stated that it “is this Court’s duty to interpret Congress’s statutes
as a harmonious whole rather than at war with one another.” Epic
Systems Corp v. Lewis, 584 U.S.  ,slip op. at 2. Likewise,
in the concluding paragraph of the majority opinion, the Court
observed: “Because we can easily read Congress’s statutes to
work in harmony, that is where our duty lies.” Id., slip op. at 25.

The Court’s articulation of this tenet at both the start and con-
clusion of its analysis underscores the principle’s alpha-to-
omega importance when interpreting how two different federal
laws should interact. Contrary to this principle, the Respond-
ent’s argument puts both the Federal Arbitration Act and the Na-
tional Labor Relations Act in the ring and orders them to come
out fighting.

The Respondent argues for an interpretation allowing arbitra-
tion agreements to be used as safe havens for the expression of
employment policies and work rules which, if communicated in

20 A difference between Professional Janitorial Service and the facts
in the present case shouldbe noted. In Professional Janitorial Service,
the Board found the confidentiality policy to be unlawful because it pro-
hibited employee discussion of any “statements or information revealed
during arbitration.” The confidentiality clause in the present case

some other manner, would be subject to labor law. If the Re-
spondent can poke such a hole in the coverage of Section 7, it
likely will get larger over time as lawyers become increasingly
creative in drafting arbitration agreements. However, just as the
NLRA should not be interpreted in a manner which interferes
with the FAA, that law should not be interpreted in a way that
reduces the existing scope of the NLRA and its protection.

Summary of Conclusions Regarding Preliminary Matters

In sum, for the reasons discussed above, I conclude that rights
arising under Section 7 are substantive rather than procedural,
thereby distinguishing the present case from Epic Systems. Be-
cause Section 7 rights are substantive, the Respondent cannot re-
quire employees to waive them as a condition of keeping their
jobs.

Additionally, for the reasons discussed above, I reject the Re-
spondent’s arguments that the FAA deprives the Board of au-
thority to assess the lawfulness of the confidentiality clause un-
der the NLRA and also Respondent’s related argument that the
lawfulness of the confidentiality clause may only be judged by
applying the principles used at common law to determine the en-
forceability of a contract. To the contrary, I conclude that the
Board may, consistent with Epic Systems and other Supreme
Court precedent, judge whether the confidentiality clause inter-
feres with, restrains or coerces employees in the exercise of their
Section 7 rights. Further, I conclude that in doing so, it is appro-
priate to apply the standards promulgated by the Board in The
Boeing Company, above, and now turn to that task.

Lawfulness of the Confidentiality Clause

For the reasons discussed above, I have concluded that em-
ployees reasonably would consider the confidentiality clause in
the Respondent’s Agreement to be a statement of Respondent’s
employment policy and a work rule. Reading this text, employ-
ees also reasonably would believe that they could be disciplined
if they disclosed information about an arbitration or the contents
of'the arbitrator’s award. Because the confidentiality clause con-
stitutes an expression of employment policy and work rule, the
Board’s Boeing decision will guide this analysis.

It would appear likely that, under the standards in effect before
the Board established the new analytical framework in Boeing,
the confidentiality clause in the Agreement would have been
found to violate Section 8(a)(1) of the Act. See, e. g., Profes-
sional Janitorial Service, above,? citing Rio All-Suites Hotel &
Casino, 362 NLRB 1690 (2015), and Double Eagle Hotel & Ca-
sino,341 NLRB 112, 115 (2004), enfd. 414 F. 3d 1249 (10th Cir.
2005), cert, denied 546 U.S. 1170 (2006).

However, because the Board decided the cited cases before
Boeing, a new analysis, using the Boeing framework, is needed.
That analysis appears below.

The Boeing Framework

Under the Board’s previous, pre-Boeing standard, even when
an employer’s facially-neutral employment policy did not

includes a sentence which states: “Nothing in this Confidentiality pro-
vision shall prohibit employees from engaging in protected discussion or
activity relating to the workplace, such as discussions of wages, hours,
or other terms and conditions of employment.” This sentence and its
effect will be discussed below.
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expressly restrict Section 7 activity, and even when such a policy
had not been adopted in response to protected activity or applied
to restrict protected activity, it still might violate the Act if em-
ployees “would reasonably construe the language to prohibit
Section 7 activity.” Lutheran Heritage Village-Livonia, 343
NLRB 646, 647 (2004). In The Boeing Company, above, the
Board determined that this “reasonably construe” standard failed
to give sufficient consideration to an employer’s legitimate busi-
ness reasons for promulgating the allegedly violative rule or pol-
icy.

In the Boeing decision, the Board listed a number of other
shortcomings of the precedent then in effect, including that Lu-
theran Heritage Village-Livonia did not provide a framework
clear enough to predict whether a rule or policy would be found
lawful or violative. After extensive discussion of the problems
inherent in the analytical process prescribed by Lutheran Herit-
age Village-Livonia, the Board overruled that case’s “reasonably
construe” test and promulgated a new standard for use in deter-
mining whether a facially-neutral rule or employment policy vi-
olated the Act. The Board stated that, in making such a determi-
nation, it would evaluate (i) the nature and extent of the potential
impact the rule or policy had on NLRA rights and (ii) the em-
ployer’s legitimate justifications for the rule or policy.

The Board noted that it had a duty to strike the proper balance
between asserted business justifications and the infringement on
employee rights. In formulating the new standard, the Board
placed particular emphasis on the need for clarity, so that em-
ployers and others applying the test could reliably predict
whether a rule or policy was lawful or unlawful.

To promote such clarity, the Board explained that application
of the Boeing standard, when analyzing the lawfulness of a par-
ticular rule or policy, will result in a determination that the rule
or policy falls into one of three categories. However, the Board
stressed that these categories are not themselves part of the test
itself but exist to classify the results of the test.

Category 1 includes rules that the Board designates as lawful
to maintain, either because the rule,”! when reasonably inter-
preted, does not prohibit or interfere with the exercise of NLRA
rights or because the potential adverse impact on protected rights
is outweighed by justifications associated with the rule. Clearly,
a rule can wind up in this second “subcategory” only as the result
of balancing how severely the rule impinges on Section 7 rights
with the importance of the rule in furthering the employer’s le-
gitimate business interests.

Category 2 includes rules and policies that warrant individu-
alized scrutiny in each case to determine whether the rule or pol-
icy, when reasonably interpreted, would prohibit or interfere
with the exercise of NLRA rights and, if so, whether any adverse
impact on NLRA -protected conduct is outweighed by legitimate
justifications.

Category 3 includes “rules that the Board will designate as un-
lawful to maintain because they would prohibit or limit NLRA -

*! For brevity, I use only theword “rule” but intend it also to refer to
emzployment policies.

* In Boeing, the Board also cautions that a rule which is lawful to

maintain may still be invoked unlawfully in response to employees’

protected conduct, and the adverse impact on NLRA rights is not
outweighed by justifications associated with the rule. An exam-
ple would by a rule that prohibits employees from discussing
wages or benefits with one another.” Boeing Co., 365 NLRB
1494, 1508 (2017).

As already noted, the categories are not part of the test itself
but provide a kind of sorting bin to classify the results. There-
fore, it would be inappropriate to begin the analytical process by
looking at a rule or policy and making a snap judgment that it
belongs in a particular category. In some instances, such an im-
proper shortcut would allow the judge to skip the important step
of considering a respondent’s justifications for the rule and
weighing those justifications against the rule’s impact on the em-
ployees’ exercise of Section 7 rights.

Instead, I will take care to weigh both the nature and extent of
the rule’s potential impact on NLRA rights and the legitimate
justifications for such a rule. Moreover, during the analysis |
will keep in mind not only the need for clarity but the other con-
siderations which the Board deems especially important. The
Boeing decision specifically recognizes that various activities
protected by Section 7 differ in importance. Some protected ac-
tivities are central to the Act but others are more peripheral. The
Boeing framework also contemplates consideration of special
factors relating to the particular industry and work setting. Ad-
ditionally, events which shed light on the rule’s impact on Sec-
tion 7 rights, or on the employer’s legitimate need for the rule,
may be taken into account.

In accordance with Boeing, 1 will evaluate the rule’s impact
on employee rights from the employees’ perspective. Addition-
ally, I will be mindful of the guidance, in Boeing, concerning
when a rule having some impact on the exercise of Section 7
rights nonetheless lawfully may be maintained.?

Lawfulness of Confidentiality Clause

(a) Consideration of the clause without the “limiting sentence”

The text of the confidentiality clause appears in full earlier in
this decision. The clause includes a “limiting sentence” which
purports to make an exception allowing employees to engage in
certain protected activities. Here, I will begin by examining the
clause’s text except for the sentence about protected activities .
If the clause is lawful without inclusion of the limiting sentence,
it is appropriate to end the analysis at that point. However, if the
clause is unlawful without the limiting language, then it will be
necessary to consider whether this additional sentence has a sav-
ing effect.

The clause begins with the prohibition on disclosure which is
central to its purpose, butit does notuse words such as “prohibit”
or “forbid.” Rather, it states: “The parties shall maintain the con-
fidential nature of the arbitration proceeding and the award, in-
cluding all disclosures in discovery, submissions to the arbitra-
tor, the hearing, and the contents of the arbitrator’s award. . .2

protected activity. However, the present case does not include any alle-
gation concerning the unlawful application of an otherwise lawful rule.

*3 The confidentiality clause continues by listing exceptions allowing
disclosure when necessary during litigation related to an arbitration.
These exceptions do not relate to the employees’ right to discuss the
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Notwithstanding that the clause appears to impose a duty to
keep secret rather than a prohibition on disclosing, I conclude
that employees reasonably would understand the message to be
that they are not allowed to discuss or disclose the arbitral award
or other information about the arbitration, such as what happened
during the hearing. For reasons discussed above, I further con-
clude that employees reasonably would believe that they could
be disciplined for disobeying this prohibition.

The arbitration process itself clearly is a condition of employ-
ment. Without repeating the detailed discussion earlier in this
decision, it may be noted that the Respondent specifically made
arbitration a condition of employment by informing employees
that if they continued to work, they would thereby have agreed to
arbitrate (with a few exceptions) “all disputes, claims, com-
plaints, or controversies (‘Claims’) that you have now or at any
time in the future may have against Pfizer. . .”

It is well established and long recognized that employees have
a Section 7 right to discuss their terms and conditions of employ-
ment. See, e. g., Double Eagle Hotel & Casino,341 NLRB 112
(2004) (rule prohibiting employees from discussing griev-
ance/complaint information, disciplinary information and other
work-related matters unlawful); Aroostook County Regional
Ophthalmology Center, above (restriction on discussion of
grievances unlawful); Hyundai American Shipping Agency, 357
NLRB 860 (2011) (finding unlawful a blanket oral rule forbid-
ding employee discussion of “any matter under investigation” by
the human resources department). See also Radisson Plaza Min-
neapolis, 307 NLRB 94 (1992), citing Heck’s, Inc., 293 NLRB
1111, 1119 (1989); Waco, Inc., 273 NLRB 746 (1984); Phoenix
Transit System, 337 NLRB 510 (2002). Because the Respondent
has made arbitration a condition of employment, and because the
confidentiality clause prohibits employees from discussing what
happened during an arbitration, the clause clearly interferes with
employees’ Section 7 rights. Unless the “limiting sentence”
somehow saves it, the clause’s prohibition on discussion would
violate Section 8(a)(1).

Section 7 not only grants employees the right to discuss work-
ing conditions among themselves, but also the right to disclose
those working conditions to the public as part of concerted ac-
tivity protesting those conditions. See Valley Hospital Medical
Center, Inc., 351 NLRB 1250, 1252 (2007) (Sec. 7 protects em-
ployee communications to the public that are part of and related
to an ongoing labor dispute, including communications about la-
bor disputes to newspaper reporters), citing Allied Aviation Ser-
vice Co. of New Jersey, Inc., 248 NLRB 229, 231 (1980), enfd.
mem. 636 F.2d 1210 (3d Cir. 1980); Allstate Insurance Co., 332
NLRB 759, 765 (2000); Leather Center, Inc., above; Hacienda
de Salud-Espanola, above; Compuware Corp., above; St. Luke’s
Episcopal-Presbyterian Hospitals, Inc., above, and Case Farms
of North Carolina, above. Taking away this right reduces the
effectiveness of other concerted activity protected by Section 7.
For example, if picketing employees could only put the words
“unfair wages” on their signs, but not inform the public of the
actual wage rates, the bare claim of unfairness would lose credi-
bility. Moreover, the unsatisfactory nature of a working

details of the arbitration with each other or to disclose them to the public
as part of'a concerted protest relating to working conditions. A sentence

condition often can be communicated to the public only by de-
scribing that condition and its effects. Prohibiting employees
from speaking publicly about working conditions cuts to the
quick of Section 7 and therefore, absent a legitimate and suffi-
cient business justification, violates Section 8(a)(1) of the Act.

Accordingly, I conclude that, at least in the absence of the
“limiting sentence,” the confidentiality clause restricts activity
clearly protected by Section 7 and interferes with the exercise of
the substantive rights granted by that provision. The likelihood
is great that such a prohibition would violate Section 8(a)(1) of
the Act, which makes it necessary to determine whether the “lim-
iting sentence” sufficiently removes the sting.

(b) Effect of “limiting sentence” on the clause’s legality

Because 1 have concluded that the confidentiality clause
would violate Section 8(a)(1) in the absence of modifying lan-
guage, | now must weigh the possibly redemptive effect of the
“limiting sentence.” The Respondent’s brief states, in part:

The confidentiality clause only restricts the dissemination of
“the arbitration proceeding and the award, including all disclo-
sures in discovery, submissions to the arbitrator, the hearing,
and the contents of the arbitrator’s award. .. .” [Stipulation of
Facts 7. ] Thus, the confidentiality provision is limited to the
arbitral proceeding and the information and documents dis-
closed during the proceeding. The confidentiality provision
also specifically disclaims any interpretation that would pro-
hibit employees from exercising their Section 7 right [to] dis-
cuss their terms and conditions of employment:

[Nothing in this Confidentiality provision shall prohibit em-
ployees from engaging in protected discussions or activity re-
lating to the workplace, such as discussions of wages, hours, or
other terms and conditions of employment.]

However, the Respondent’s argument falls short in two re-
spects. First, employees reasonably would not understand the
“limiting sentence” quoted above to allow them to discuss an ar-
bitration proceeding or an arbitral award but, to the contrary, rea-
sonably would conclude, after reading the confidentiality clause
including the “limiting sentence,” that the Respondent did not
allow them to discuss these subjects. Second, employees reason-
ably would not understand the “limiting sentence” to allow them
to present information about an arbitration to the public as part
of a concerted protest of that condition of employment.

(1) Employees would not reasonably understand the “limiting
sentence” to allow discussions about an arbitration proceeding
or award

To determine what effect an employer’s communication to
employees has on the exercise of Section 7 rights, the Board does
not examine the text in the abstract but rather considers what
message employees reasonably would receive when they read or
heard it. In reaching a conclusion regarding the message which
a text reasonably conveys, the Board applies an objective stand-
ard, examines the text from the employees’ viewpoint, and takes
into account the totality of circumstances. Children’s Center for

later in the clause, purporting to allow employees to engage in protected
activity, will be discussed below.



24 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

Behavioral Development, 347 NLRB 35 (2006); Consolidated
Biscuit Co., 346 NLRB 1175 (2006).

The “limiting sentence” states that nothing in the confidenti-
ality clause “shall prohibit employees from engaging in pro-
tected discussions or activity relating to the workplace. . .” In
considering the message which employees reasonably would re-
ceive, I do not assume that they would have a labor lawyer’s
knowledge of the Act. Therefore, I do not assume that they nec-
essarily would know what constitutes a “protected discussion or
activity.” Reasonably, they would depend on the remainder of
the “limiting sentence” to explain what is meant by a “protected
discussion or activity.”

This remaining part of the “limiting sentence” gives examples
of protected activity: “such as discussions of wages, hours, or
other terms and conditions of employment.” Significantly, these
examples do not include matters related to the arbitration.

The confidentiality clause begins by stating the general rule,
that the “parties shall maintain the confidential nature of the ar-
bitration proceeding and the award. ..” (Italics added.) The “lim-
iting sentence” then gives examples of exceptions to the general
rule, that is, examples of permitted activities. However, as noted,
these examples - identifying what subjects could be discussed
without violating the confidentiality clause—do not include ar-
bitration or the arbitral award.

Since the confidentiality clause has explicit language requir-
ing that the arbitration and award be kept confidential, someone
reading it would look for similarly explicit language in the “lim-
iting sentence.” That is, an employee reasonably would con-
clude that vague, general language would not be enough to create
an exception to an explicit prohibition. Considering that the Re-
spondent had forbidden a range of activities, if the Respondent
had intended to allow any activity within that category, it would
have said so specifically.

For example, the clause specifically lists the “contents of the
arbitrator’s award” among the matters which must be kept con-
fidential. On its face, this language even would forbid one em-
ployee telling another whether the arbitrator had ruled for or
against the grievant. The “limiting language” does not include
any specific exception allowing an employee to reveal how the
arbitrator ruled, so the employee reasonably would conclude that
doing so was prohibited.

In fact, the limiting language makes no exception for any part
of the arbitration process, noteven to allow employees to discuss
the outcome. Therefore, I conclude that an employee who read
the confidentiality clause, including the “limiting sentence,” rea-
sonably would believe that he was not permitted to discuss any
aspect of the arbitration.

(2) The “limiting sentence” fails to inform employees that they
can disclose information about the arbitration, and the
arbitrator’s award, to the public

Board caselaw has long established that Section 7 protects em-
ployees when they publicize their dissatisfaction with working
conditions and seek public support for their efforts to change
those conditions. See, e.g., Greyhound Lines, 251 NLRB 1638
(1980); Country Club of Little Rock, 260 NLRB 1112 (1982);

24 “SOF 7” refers to the seventh paragraph of the Stipulations of Fact.

Bon Harbor Nursing and Rehabilitation Center, 348 NLRB
1062 (2006); Valley Hospital Medical Center, Inc., above. This
right necessarily extends to informing the public about the details
of'the working conditions the employees seek to change. Indeed,
if the Act merely allowed employees to announce that they had
a dispute with their employer about working conditions, but did
not permit them to explain why they believed a working condi-
tion was unsatisfactory, the right would be illusory. Without
doubt, employees may explain to the public why they consider
their working conditions to be unsatisfactory and therefore have
the right to provide information about those working conditions.

However, the Respondent’s confidentiality clause clearly
communicates the message that employees may not disclose in-
formation either about how the arbitrator conducted the hearing
or about the arbitrator’s award. The “limiting sentence” does not
make an exception which would allow employees to publicize
their dissatisfaction with this condition of employment.

(3) The Respondent’s arguments concerning the effects of the
“limiting sentence” and another potentially limiting provision

The “Limiting Sentence” in Confidentiality Clause

In its brief, the Respondent contends that the “limiting sen-
tence” (which it refers to as a “disclaimer”) assures that the con-
fidentiality clause does not impose an unlawful restriction on the
exercise of Section rights. After quoting this limiting language,
the Respondent’s brief states:

Given this explicit disclaimer, the confidentiality provision
cannot be reasonably interpreted to interfere with employees’
Section 7 rights. It does not prohibit employees from discussing
the facts and circumstances that led to the arbitration proceeding
or from marshalling evidence in support of their claims. Indeed,
the confidentiality provision makes clear that it does not prohibit
employees from seeking out witnesses and evidence in support
of their claims. SOF 7°* (“This provision shall not prevent either
party from communicating with witnesses or seeking evidence
to assist in arbitrating the proceeding.”) [Italics in original.]

The Respondent’s argument is telling for what it does not as-
sert. The brief stresses that the confidentiality provision “does
not prohibit employees from discussing the facts and circum-
stances that led to the arbitration proceeding” (underlining
added) but the Respondent stops short of claiming that the con-
fidentiality clause allows discussion or disclosure of information
about the arbitration proceeding itself. The brief’s omission of
any claim that employees were permitted to discuss and disclose
what happened during an arbitration leads to the same conclusion
that an employee reasonably would reach after reading the clause
itself: Employees are not permitted to talk about the arbitration
itself or its outcome. Certainly, if the confidentiality clause did,
in fact, allow discussion and disclosure of information about the
arbitration and award, the Respondent’s brief would have said
s0.

Moreover, apart from the confidentiality clause, another por-
tion of the Arbitration Agreement assures employees that noth-
ing “in this Agreement shall prohibit you from making truthful
disclosures to appropriate governmental agencies including but
not limited to your right to contact, communicate with, or report
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matters (whether as a whistleblower or otherwise) to any gov-
ernment entity oragency. ..” The fact that the Agreement makes
an explicit exception allowing employees to make “truthful dis-
closures” to a government agency, but nowhere mentions an ex-
ception allowing employees to disclose information about the ar-
bitration to the public, further communicates that the clause did
not permit emplogees to disclose information about an arbitra-
tion to the public.”

Another Potentially Limiting Provision

The Respondent’s brief also asserts that the “Arbitration
Agreement explicitly recognizes employees’ right to challenge
the Agreement and dispels any fear that employees may be dis-
ciplined if they choose to do so.” The brief does not cite any
language in the confidentiality clause to support this argument,
but instead points to language elsewhere in the Agreement which
states:

You have the right to challenge the validity of the terms and
conditions of this Agreement on any grounds that may exist in
law and equity, and the Company shall not discipline, dis-
charge, or engage in any retaliatory actions against you i the
event you chooseto do so. The Company, however, reserves
the right to enforce the terms and conditions of this A greement.

The fact that the Agreement assures employees that they have
the right to make a legal challenge, and also to make “truthful
disclosures” to a government agency, but says nothing about
speaking to the public, creates the strong impression that public
disclosure of information about the arbitration or the arbitrator’s
award is forbidden. Accordingly, an employee reading this lan-
guage reasonably would believe that it referred to making a legal
challenge in court or before an arbitrator, but would not interpret
the language to permit other disclosures, such as to the public.

It may also be noted that language promising not to take any
action against an employee for challenging the confidentiality
clause does not constitute an assurance that no retaliatory action
would be taken for disobeying the prohibition communicated by
the clause. An employee reading the quoted language reasona-
bly would notbelieve that it allowed the confidentiality clause to
be disregarded.

Indeed, it is not surprising that nothing in the Arbitration
Agreement reasonably would be understood to allow employees
to discuss or disclose what happened during an arbitration or the
award. The whole point of the confidentiality clause appears to
be to prohibit such employee discussion and disclosure.

Notonly does the Respondent’s brief stop short of making any
claim that employees are free to speak about these matters, a sen-
tence in the brief makes clear that the confidentiality clause does
prohibit discussion and disclosure of information about an arbi-
tration and award. This sentence states: “Thus, the confidential-
ity provision is limited to the arbitral proceeding and the infor-
mation and documents disclosed during the proceeding.”

In sum, under the totality of circumstances, employees reason-
ably would understand the confidentiality clause to prohibit them
from discussing arbitrations and arbitrators’ awards among

2> The Respondent’s use of the modifier “truthful” before the word
“disclosures” may further contribute to the impression that Respondent
expected employees to follow the prohibition punctiliously. Of course,

themselves, and they also reasonably would understand the
clause to forbid disclosing such information to the public. How-
ever, Section 7 grants employees the right both to discuss these
terms and conditions of employment and to disclose them to the
public. Therefore, I conclude that the confidentiality clause, and
the employment policy it communicates, interferes with the ex-
ercise ofrights guaranteed by Section 7 of the Act. Determining
whether such interference violates Section 8(a)(1) requires con-
sideration of the Respondent’s asserted reasons and justifications
for the rule as well as an assessment of the rule’s impact on the
exercise of Section 7 rights

(4) Balancing the Section 7 right against the Respondent’s in-
terests in maintaining the prohibition

As noted above, a conclusion that the Respondent’s rule ad-
versely affects the exercise of Section 7 rights does not end the
Boeing analysis but rather moves it along to the next step, which
involves weighing the importance of the affected Section 7 right
- its centrality - against the importance of the work rule to the
Respondent’s legitimate business interests. In the Boeing case
itself, the work rule in question prohibited taking photographs in
the plant without first obtaining special permission. Arguably,
there might be occasions where taking photographs might be a
protected activity, but it was far from obvious that such occa-
sions would arise very frequently. Even assuming that employ-
ees typically would have a Section 7 right to take pictures in a
plant, such a right hardly would be central to the Act’s purposes,
and restricting this activity would leave a wide range of other
protected activity unaffected.

Although the affected Section 7 right in Boeing weighed rela-
tively little, the employer, a defense contractor, had strong busi-
ness reasons for the restriction. Photographs in the plant could
reveal proprietary secrets about how the high-tech aircraft were
built. Even more important, the design and construction of these
military aircraft involved classified information. Failure to keep
it secure could result in the employer losing the security clear-
ances necessary to perform the contract. Besides those reasons,
the employer had an even more compelling interest, protecting
the country’s safety. In such circumstances, the employer’s le-
gitimate business interests far outweighed the marginal Section
7 right, so the Board concluded that the rule was lawful.

In the present case, unlike Boeing, the affected right is not on
the margins of Section 7 but close to the center, because it pro-
hibits employees from discussing a condition of employment.
Essentially all concerted activity begins with employees talking
about working conditions. Unless employees are aware of a
work-related problem, they cannot decide to take concerted ac-
tivity to address it, and they certainly cannot even be aware of
the problem unless employees can discuss it. An order forbid-
ding employees from talking thus nips protected activity not just
in the bud but even before the bud. Protected activity cannot be
conceived, let alone germinated, if employees are prohibited
from talking about working conditions.

Likewise, the employees’ Section 7 right to ask the public to
support their efforts to obtain better conditions of employment

persons complaining to government agencies are expected to tell the
truth and may facecriminal penalties if they donot. See, e.g.,18 U.SC.
§ 1001.
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plays a vital role in correcting the “inequality of bargaining
power” which Congress intended the NLRA to address. 29
U.S.C. § 151. Picket signs provide the most iconic example of
such protected activity, but Section 7 protects the right of em-
ployees to take their cause to the public in many different ways.
The right clearly includes informing the public not only that a
dispute exists but also explaining to the public the reasons why
employees consider their conditions of employment to be unsat-
isfactory. When that condition of employment involves Re-
spondent’s arbitration procedure, any explanation of employee
dissatisfaction would entail informing the public about what hap-
pened during an arbitration or why an arbitral award was unfair.

Respondent’s Reasons

The centrality of the Section 7 right must be weighed against
the Respondent’s reasons for the rule that restricts it. The Re-
spondent’s brief states that “the confidentiality provision is law-
ful based on the legitimate interest in fostering trust and confi-
dence in the arbitration process as an alternative dispute resolu-
tion procedure.”

It is far from obvious how the work rule would lead to the
claimed result and the Respondent doesn’t explain it. Inthe sen-
tence quoted above, the Respondent appears to be stating that
keeping details of the arbitration secret will cause employees to
trust the process more than they would trust it if they knew what
was happening. However, | hesitate to conclude that the Re-
spondent would argue that its arbitration procedure, like sausage
making, might be disillusioning to watch.

Because such an interpretation of the Respondent’s argument
does not appear to help its case, fairness requires a second look
to ascertain whether the Respondent might intend another mean-
ing. Yet, no other interpretation is readily apparent. It is difficult
to understand how prohibiting employees from discussing or dis-
closing information about an arbitration could foster “trust and
confidence” in the process unless knowing what actually hap-
pened would have the opposite effect.

Rather than attempting an explanation of how enforced igno-
rance could foster trust, the Respondent’s brief offers another ar-
gument, that confidentiality is a “fundamental attribute” of arbi-
tration. As discussed above, controversy about such a claim
makes it inappropriate to take judicial or administrative notice
and the record does provide evidentiary support.

However, the greatest problem with the Respondent’s argu-
ments is that they don’t answer the key question: Why does the
Respondent need to prohibit employees from discussing or dis-
closing information about what happens during an arbitration?
Stated another way, what benefit does the Respondent derive
from prohibiting discussion and disclosure, and why is the ben-
efit to the Respondent important enough to justify the harm
caused to employees’ statutory rights?

The Boeing decision illustrates the importance of this inquiry.
In Boeing, there was a compelling business justification for the
rule: Ifthe employer permitted photography in the plant, it could
result in the disclosure of military secrets, which in turn would
lead to the revocation of security clearances. Without security
clearances, the employer would lose valuable government con-
tracts. The no-photography rule reduced a very serious risk of
monetary loss.

Thus, in assessing the weight to be accorded an asserted busi-
ness justification for a rule which impinges upon Section 7
rights, it is highly relevant to ask “What does the employer stand
to gain by having the rule and what would the employer stand to
lose without the rule?” Boeing’s risk of financial loss would in-
crease if the no-photography rule were not in effect.

In the present case, the Respondent seeks to justify the confi-
dentiality rule by claiming that it fosters trust in the arbitration
process. For the sake of analysis, at this juncture I will set aside
skepticism and instead, for the moment, will assume that a rule
prohibiting discussion and disclosure of information about an ar-
bitration or an arbitrator’s award somehow would, in fact, in-
crease employee trust in the arbitration process. Taking that as
a given, what does the Respondent stand to gain if employees
trust that arbitration is a good way to resolve disputes? What
does the Respondent stand to lose if employees don’t trust arbi-
tration?

It is not obvious that the Respondent would gain or lose any
material benefit. Regardless of whether employees trust arbitra-
tion or do not, they remain legally bound to use it. Moreover,
the Respondent has not explained how the extent to which em-
ployees trust or distrust arbitration as a process affects the com-
pany’s risk, efficiency or profit. The Respondent’s brief does
not identity any concrete way, or any way at all, whereby the
amount of trust its employees place in arbitration has an effect
on its “bottom line.” Therefore, Respondent’s argument that the
confidentiality rule increases employee trust in arbitration,
whether correct or not, falls short of demonstrating that any se-
rious business interest will be furthered by that rule.

The Respondent’s asserted justifications for the work rule
must be weighed against the importance of the right in effectu-
ating the purposes of the Act. As discussed above, the right to
discuss working conditions resides at the core of Section 7 rights
because the decision to engage in other concerted activities pro-
tected by Section 7 results from discussion, and absent such dis-
cussion, those other concerted activities will not take place.

The importance of the employees’ Section 7 right to disclose
their conditions of employment to the public, as part of a con-
certed appeal to the public, also has been noted above, but it mer-
its further discussion here. The role of this right in the statutory
scheme will determine how much it will weigh when balanced
against the Respondent’s justifications for the confidentiality
rule. At first glance, the significance of this right may be under-
estimated, but a closer examination reveals the essential role it
plays in the system established by Congress.

As the Supreme Court has observed, the object of the NLRA
“was not to allow governmental regulation ofthe terms and con-
ditions of employment, but rather to ensure that employers and
their employees could work together to establish mutually satis-
factory conditions. The basic theme of the Act was that through
collective bargaining the passions, arguments, and struggles of
prior years would be channeled into constructive, open discus-
sions leading, it was hoped, to mutual agreement.” H. K. Porter
Cov. NLRB, 397 U.S. 99, 103 (1970).

Thus, Congress created a system in which an employer and
the representative of its employees would negotiate an agree-
ment. If an employer did not agree to the union’s proposals, the
union could exert economic pressure by urging the public not to
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patronize the employer and by going on strike. Obviously, a un-
ion’s strength would depend on how effectively it could persuade
the public to support the employees’ cause. Success depended
to a considerable extent on enlisting the public’s support.

Employees legitimately seek to improve their working condi-
tions in ways other than striking, and these concerted activities
also fall within the system established by Congress. For exam-
ple, employees may send representatives to a shareholder’s
meeting, either to picket or otherwise persuade corporate-level
officials that their working conditions need to be improved. Sec-
tion 7 protects such concerted activity. See, e.g. Engelhard
Corp., 342 NLRB 46 (2004). Such activity also calls public at-
tention to the employees’ complaint.

The success or failure of any concerted activity, whether a
strike or appeals to shareholders, depends to a considerable ex-
tent on the employees’ ability to muster public support, which in
turn depends on the ability of the employees to explain why their
conditions of employment should be improved. As noted above,
a picket sign stating only that an employer’s wage rates are “un-
fair” does not make the case. To convince the public, employees
must also reveal what wages they are actually receiving.

Employees’ have an even greater need to inform the public
when the working condition is not so clearcut or familiar as wage
rates. When the working condition concerns arbitration, many
members of the public will have little familiarity with the sub-
ject. Employees must disclose information about the particular
arbitration procedure and its effects to explain to these members
of the public why they want changes in this working condition.

The importance of the employees’ rights - both their right to
discuss their working conditions with each other and their right
to inform the public about their conditions of employment, and
thereby awaken public opinion to their cause - can be illustrated
by the following hypothetical. Suppose a supervisor is sexually
harassing women employees, creating a hostile work environ-
ment.”®

Further suppose that the arbitrator hearing an employee’s sex-
ual harassment case treats the employee in a manner which the
employee reasonably believes to be patronizing, hostile or dis-
missive. Or suppose this arbitrator, who happens to be of the
same age and gender as the harassing supervisor, systematically
credits the supervisor’s testimony and discredits the grievant’s,
without providing any adequate explanation for this choice. If
other employees knew how the employee had been treated, they,
too, would be concerned, because they, too, might have to appear
before the arbitrator if they wished to file a sexual harassment
complaint.

However, by prohibiting the affected employee from discuss-
ing the arbitration or its unsatisfactory outcome, the Respondent
prevents her from mustering the support of other workers, in-
cluding those who also might have suffered sexual harassment.
The prohibition precludes employees from discussing the extent
and seriousness of the problem and deciding what steps to take

2% It should be stressed that no one has alleged, and nothing in the
record indicates, that any of the Respondent’s managers or supervisors
has engaged in sexual harassment This hypothetical fact pattem was
chosen becauseof the prevalence of the problem in general. The Equal
Employment Opportunity Commission reported that during Fiscal Year

for their mutual aid or protection. As noted above, Section 7
protects concerted activities, and acting in concert requires em-
ployees to communicate with each other. By forbidding discus-
sion about the treatment an employee received during an arbitra-
tion, by prohibiting them from talking about whether the arbitra-
tor was sympathetic or hostile, fair or unbiased, and by denying
the affected employee even the right to tell fellow workers about
the outcome announced in the arbitrator’s award, the Respondent
effectively has squelched any concerted activity about this con-
dition of employment.

Even in the absence of any irregularity in the way the arbitra-
tion hearing was conducted, the Arbitration Agreement which
the Respondent imposed on employees may itself raise such con-
cerns about fairness that employees will wish to exercise their
right to discuss each arbitration as it occurs. The Respondent
alone designed the arbitration procedure it imposed on employ-
ees, and this sole authorship, by one of the parties appearing be-
fore the arbitrator, reasonably could generate suspicions that the
Respondent had tilted the system in its favor.

Under the Respondent’s arbitration scheme, employees have
considerably less power to assure the fairness of the proceeding
than they would enjoy either in court or in an arbitration pursuant
to a negotiated procedure in a collective-bargaining agreement.
In ajury trial, jurors’ names would be drawn from a large pool
and, during voir dire, the employee’s lawyer would exercise the
right to challenge individuals believed to be biased. That proce-
dure certainly provides some assurance that the decision-maker
will be fair. So does an arbitration procedure which an employer
negotiates with a union representing the employees.

A negotiated arbitration procedure in a collective-bargaining
agreement typically specifies an organization or government
agency which will provide, on request, a list of potential arbitra-
tors, and the parties then select an arbitrator from this list, or from
a subsequent list furnished by the same source.

In negotiations to establish an arbitration system, the employ-
ees’ representative participates in selecting this source and a
source must be acceptable to the union or there will be no agree-
ment. The competence and impartiality of arbitrators from a par-
ticular source are important considerations in choosing a source
and, before agreeing to use a particular organization, the union
can check out the source’s published standards, its reputation,
and other users’ past experiences. Thus, the employees, through
their union, have some assurance that the arbitrator will be cho-
sen from a list meeting acceptable standards of competence, fair-
ness and diversity.

In contrast, in the arbitration procedure which the Respondent
imposed on employees, the Respondent alone chose the source
of arbitrators. The employees had no say in selecting the source
of arbitrators and therefore have no power to assure that the ar-
bitrators on a list will meet their expectations of competence and
fairness. Likewise have no control over whether the list will re-
flect the diversity of the work force.

2018, it received 13,055 charges alleging sexual harassment. See
“Charges Alleging Sex—Based Harassment,” EEOC Enforcement and
Litigation ~ Statistics, https://www.eeoc.gov/eeoc/statistics/enforce-
ment/sexual harassment new.cfm.
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When one side has complete control over what organization
will provide the arbitrators, there well may be a temptation either
to select a source whose arbitrators lean in one direction. Even
in the absence of a palpable temptation, the lopsided nature of
the selection process creates a reasonable concern.

The Respondent’s Arbitration Agreement also provides that,
except for a filing fee, the Respondent pays the entire cost of the
arbitration. There is no 50/50 cost sharing of the kind specified
in many collective-bargaining agreements. The fact that the Re-
spondent will be writing the check to the arbitrator would raise
in employees’ minds a he-who-pays-the-piper concern. Such a
concern is particularly reasonable because the Respondent is the
one repeat customer who will be writing similar checks to arbi-
trators in the future, and who has the sole power to choose an-
other source of arbitrators at any time.

The fact that the Respondent writes the checks and also
chooses the source of arbitrators also raises another concern. Be-
cause the Respondent will be paying the bill, there may well be
a temptation to choose the source which provides the least ex-
pensive arbitrators, regardless of their quality. For this reason,
too, employees very reasonably will want to discuss with each
other what actually happens at the arbitration and how the arbi-
trator ruled.

Moreover, regardless of the quality ofthe arbitrators provided
by the source, the employees’ lack of a voice, their inability to
insist that potential arbitrators be provided by asource they trust,
may prompt them to want to discuss this condition of employ-
ment and decide what to do about it. Only by discussing their
experiences can the employees decide whether the system is fair
and, if not, whether or not to push for changes by engaging in
further concerted activities, including explaining to the public
why they believe the system is unfair and awakening public
opinion to their cause.

It hardly can escape notice how much the employees’ power-
lessness vis-a-vis their employer resembles the “inequality of
bargaining power” which Congress described in the preamble of
the National Labor Relations Act, 29 U.S.C. § 151, and then ad-
dressed in Section 7 by granting employees new rights not found
in the common law. 29 U.S.C. § 157. The Respondent might
find it difficult to deny the importance of these rights to employ-
ees in their present situation, even though it seeks to deny the
opportunity to exercise them.

The Respondent’s desire to prevent employees from talking
publicly about what happens during arbitrations is understanda-
ble. As the “#MeToo” movement recently has demonstrated,
public opinion can be a potent force bringing about change in the
workplace. However, the fact that the employees’ concerted ap-
peal to the public can be effective does not justify an employer’s
attempt to forbid it.

Although the power of public opinion seems particularly
strong today, when the employees’ concerted appeal to the pub-
lic can be made through both the mass media and social media,
their right to communicate with the public about working condi-
tions goes back to the enactment of the NLRA in 1935. It is no
new innovation but firmly established.

The discussion above has focused on employees’ Section 7
right to engage in concerted activity for their mutual aid or pro-
tection, but it should be noted that the Respondent’s

confidentiality requirement also interferes with employees’ ex-
ercise of the Section 7 right to join or assist labor organizations.
Should some of the Respondent’s employees contact a union to
discuss whether such representation could improve working con-
ditions, they likely would wish to compare the Respondent’s ar-
bitration scheme with the arbitration provisions in collective bar-
gaining agreements which the union had negotiated. However,
the Respondent’s confidentiality clause forbids them from dis-
closing to the union officials what really has happened during
arbitrations.

Unlike the prohibition of photography in Boeing, which po-
tentially interfered with a right on the periphery of Section 7, the
Respondent’s prohibition on discussion and disclosure interferes
with Section 7 rights essential to the purposes of the Act. The
ban on photography in Boeing did little, if anything, to prevent
employees from exercising their Section 7 rights to discuss
working conditions and, if they believed the conditions unfair, to
make a concerted appeal to the public. In contrast, the prohibi-
tion in the present case directly interferes with those rights at the
core of Section 7.

This harm must be weighed against the reasons and justifica-
tions which the Respondent has asserted for the rule. As dis-
cussed above, the Respondent has not demonstrated that the rule
is necessary for any legitimate business purpose. Therefore, I
conclude that the Respondent’s reasons for the prohibition do not
outweigh the harm inflicted upon the employees’ Section 7
rights. Further, I conclude that the prohibition violates Section
8(a)(1) of the Act.

Having concluded that the prohibition violates Section
8(a)(1), I will now consider how it should be classified. Because
the rule is unlawful, it would not fit into Category 1.

The Board stated that “Category 2 will include rules that war-
rant individual scrutiny” to determine “whether the rule would
prohibit or interfere with NLRA rights.” The Board described
Category 3 as follows:

Category 3 will include rules that the Board will designate as
unlawful to maintain because they would prohibit or limit
NLRA-protected conduct, and the adverse impact on NLRA
rights is not outweighed by justifications associated with the
rule. An example of a Category 3 rule would be a rule that
prohibits employees from discussing wages or benefits with
one another.

The Boeing Company, 365 NLRB No. 154,slip op. at4 (italics
in original). The rule in the present case exactly fits Category
3 because it prohibits employees from discussing a condition
of employment and its adverse impact on NLRA rights is not
outweighed by the Respondent’s claimed justifications for it
Accordingly, I conclude that the Respondent’s prohibition on
discussion or disclosure of matters related to arbitration, includ-
ing the arbitral award, constitutes a Category 3 violation.

REMEDY

Because the Respondent violated Section 8(a)(1) ofthe Act, it
must take all action necessary to remedy the harm caused by the
unfair labor practice. Such action includes the posting of anotice
at all facilities where employees affected by the Arbitration
Agreement work. Additionally, if the Respondent customarily
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communicates with its employees by electronic means, notices
must be distributed by these means as well.

From the record, it appears that some employees work out of
their homes, and therefore might not see a notice posted in the
Respondent’s offices. The record also indicates that the Re-
spondent provided each employee individually with a copy of
the Arbitration Agreement. The Agreement provided that it
would become effective 60 days after receipt, so it appears likely
that the Respondent delivered the Agreement to each employee
in a manner which assured that the employee received and read
it.

To assure that each employee who received the Agreement re-
ceives notice that it is permissible to discuss and disclose infor-
mation about an arbitration and an arbitral award, and that the
Respondent will not take any disciplinary or other adverse action
against an employee who does so, the Respondent should be re-
quired to deliver the notice to each employee in the same manner
that it delivered the Agreement to that employee, or in a substan-
tially equivalent manner providing similar assurance of receipt. >’
In the present case, there is also a possibility of confusion which
requires particular care in drafting the notice. Although the rec-
ommended order, below, invalidates the confidentiality clause in
the Arbitration Agreement, the order makes clear that it does not
invalidate the rest of the Agreement. Additionally, the recom-
mended order specifically states that it does not deprive an arbi-
trator of authority to order that certain testimony or evidence be
kept confidential where essential to protect proprietary or trade
secrets or personal privacy. The notice to employees similarly
includes these qualifications.

Further, if the Respondent has taken disciplinary or other ad-
verse action against any employee because that employee dis-
cussed or disclosed information about an arbitration or the
award, the Respondent must take all steps necessary to undo that
disciplinary action and purge any reference to it from the em-
ployee’s personnel file and other records.

CONCLUSIONS OF LAW

1. The Respondent, Pfizer, Inc., is an employer engaged in
commerce within the meaning of Section 2(2), (6), and (7) ofthe
Act.

2. The Respondent violated Section 8(a)(1) ofthe Act by pro-
hibiting its employees from discussing or disclosing information
about an arbitration conducted pursuantto the Arbitration Agree-
ment which the Respondent imposed and by prohibiting them
from discussing or disclosing information about the arbitrator’s
award.

3. The Respondent did not engage in any unfair labor prac-
tices alleged in the complaint not specifically found herein.

On the findings of fact and conclusions of law herein, and on

" In National Licorice Co. v. NLRB, above, the Supreme Court mod-
ified the Board’s order that the employer post a notice so that the notice
might “more accurately represent the affirmative action ofthe Board and
that misinterpretation of its action may be avoided.” 309 U.S. at 367.
To thwart a union’s attempts to represent the employees, the employer
in that case had picked a committee of employees and thennegotiated a
contract with that committee. A large numberof employees signed cop-
ies of this agreement, which supposedly was an individual contract even
though each copy was the same. Although these contracts violated the

the entire record in this case, I issue the following recom-
mended?®

ORDER

The Respondent, Pfizer, Inc., its officers, agents, successors,
and assigns, shall

1. Cease and desist from:

(a) Promulgating and/or maintaining a work rule and employ-
ment policy prohibiting employees from discussing or disclosing
information pertaining to an arbitration conducted pursuant to
the Arbitration Agreement which Respondent imposed on its
employees, including any award resulting from such arbitration.

(b) In any like or related manner interfering with, restraining
or coercing employees in the exercise of the rights guaranteed
them by Section 7 of the Act.

2. Take the following affirmative action necessary to effectu-
ate the policies of the Act.

(a) Rescind the work rule and employment policy prohibiting
employees from discussing or disclosing information about an
arbitration or arbitral award and modify any document which ex-
presses such a prohibition, including the Arbitration Agreement
which the Respondent required its employees to accept, to state
that employees are free to discuss and disclose information relat-
ing to an arbitration or arbitral award and will not be discharged,
disciplined, or subjected to any other adverse employment action
for doing so. This requirement does not invalidate any other por-
tion of the Arbitration Agreement and does not limit an arbitra-
tor’s authority to order that specific testimony or evidence be
kept confidential when essential to protect proprietary or trade
secrets or personal privacy.

(b) In addition to the remedial actions described above in par-
agraph 2(a), deliver to each employee who received a copy of the
Arbitration Agreement which included this prohibition, a modi-
fied copy with the prohibition removed, together with a copy of
the notice described below in paragraph (d). Delivery of these
documents shall be effected by the same means used to deliver
the Arbitration Agreement to each employee, or in a substan-
tially equivalent manner.

(c) Ifthe Respondent has disciplined, discharged or subjected
any employee to an adverse employment action because that em-
ployee failed to comply with the prohibition on discussing or dis-
closing information about an arbitration or arbitral award, re-
scind such discipline or adverse action, make the employee
whole, with interest, for all losses suffered because of it, and re-
move from the employee’s personnel file and other records all
references to such disciplinary or adverse action.

(d) Postat all of its facilities in the United States where any
employee affected by the prohibition described above in para-
graph 1(a) works, and within each such facility at all places

Act, they did grant employees some improvements in wages and bene-
fits, and the Court revised thenotice language to make clear that the em-
ployees did not have to give up those improvements.

¥ If no exceptions are filed as provided by Sec. 102.46 of the Board’s
Rules and Regulations, these findings, conclusions, and recommended
Order shall, as provided in Sec. 102.48 of the Rules, be adopted by the
Board, and all objections to them shall be deemed waived for all pur-
poses.
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where notices customarily are posted, and at all locations where
job applicants seek or are interviewed for em&)loyment, copies of
the attached notice marked “Appendix A.”? Copies of the no-
tice, on forms provided by the Regional Director for Region 10,
after being signed by the Respondent’s authorized representa-
tive, shall be posted by the Respondent immediately upon receipt
and maintained for 60 consecutive days in conspicuous places
including all places where notices to employees customarily are
posted. Reasonable steps shall be taken by the Respondent to
ensure that the notices are notaltered, defaced, or covered by any
other material. In addition to physical posting of paper notices,
notices shall be distributed electronically, such as by email, post-
ing on an intranet or internet site, and/or other electronic means,
if the Respondent customarily communicates with its employees
by such means. J. Picini Flooring, 356 NLRB 11 (2010). In the
event that, during the pendency of these proceedings, the Re-
spondent has gone out of business or closed a facility involved
in these proceedings, the Respondent shall duplicate and mail, at
its own expense, a copy of the notice to all current employees
and former employees employed by the Respondent at such
closed facility or facilities at any time since May 5, 2016. Exce!
Container, Inc., 325 NLRB 17 (1997).

(e) Notify the Regional Director in writing within 20 days
from the date of this Order what steps the Respondent has taken
to comply.

Dated, Washington, D. C. March 21,2019

APPENDIX A

NoOTICE TO EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we violated
Federal labor law and has ordered us to postand obey this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on your be-
half

Act together with other employees for your benefit and
protection

Choose not to engage in any of these protected activi-
ties.

WE WILL NOT interfere with, restrain, or coerce our employees
in the exercise of these rights, guaranteed to them by Section 7
of the National Labor Relations Act.

WE WILL NOT prohibit employees from discussing or from dis-
closing information about any arbitration, orabout the award re-
sulting from any arbitration, which was, is now or will be con-
ducted pursuantto the Arbitration Agreement which we required
employees to accept as a condition of employment.

WE WILL NOT discharge, discipline or take any adverse

2% If this Order is enforced by a Judgment of the United States Court
of Appeals, the words in the notice reading “Posted By Order of The
National Labor Relations Board” shall read, “Posted Pursuant to a

employment action against any employee for failing to comply
with this unlawful prohibition.

WE WILL NOT, in any like or related manner, interfere with,
restrain, or coerce our employees in the exercise of the rights
guaranteed them by Section 7 of the Act.

WE WILL rescind our work rule and employment policy which
prohibits employees from discussing arbitration and arbitral
awards and modify any document expressing that policy to make
clear that this prohibition has been rescinded, that all employees
are free to discuss and disclose information about arbitrations
and arbitral awards, and that no employee will be discharged,
disciplined, or subjected to any adverse employment action for
doing so, and WE WILL provide a copy of such modified docu-
ment, together with a copy of this notice, to each employee who
received the Arbitration Agreement. Apart from the prohibitions
on discussion and disclosure of information concerning arbitra-
tion oran arbitrator’s award, the Arbitration Agreement remains
in effect and binding according to its terms. The order of the
National Labor Relations Board does not preclude an arbitrator
from ordering that specific testimony or evidence be kept confi-
dential when deemed essential to protect proprietary or trade se-
crets or personal privacy.

WE wiLL, if any employee has been discharged, disciplined or
subjected to adverse action for failing to comply with the unlaw-
ful prohibition on discussion and disclosure of information about
arbitration or an arbitral award, rescind the discharge, discipline
or other adverse action, restore the employee to the same status
as before the discharge, discipline or adverse employment ac-
tion, make the employee whole, with interest, for any losses suf-
fered thereby, and remove any reference to the discharge, disci-
pline or adverse employment action from the employee’s per-
sonnel file and other files.

PFIZER INC.

The Administrative Law Judge’s decision can be found at
www.nlrb.gov/case/10-CA-175850 or by using the QR code be-
low. Alternatively, you can obtain a copy of the decision from
the Executive Secretary, National Labor Relations Board, 1015
Half Street, S.E., Washington, D.C. 20570, or by calling (202)

273-1940.
Dy

Judgment of The United States Court Of Appeals Enforcing an Order of
The National Labor Relations Board.”



