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London, KY

UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
DIVISION OF JUDGES

HEARTHSIDE FOOD SOLUTIONS, LLC!
and

BAKERY, CONFECTIONERY, TOBACCO
WORKERS AND GRAIN MILLERS
INTERNATIONAL UNION, AFL-CIO
(BCTGM), LOCAL 57

And Case Nos.: 09-CA-337878
09-CA-337922
09-RC-339359
09-CA-339506
09-CA-340868
09-CA-340893
09-CA-340905
09-CA-340911
09-CA-340924
09-CA-342665
09-CA-350423

LISA GREGORY,?
an Individual
DECISION
STATEMENT OF THE CASE/JURISDICTION?

Arthur J. Amchan, Administrative Law Judge. This case was tried in Mount Vernon,
Kentucky, in person June 2-6, 9-12, 2025 and continued virtually on July 17 and 23, 2025. The
case involves an effort by the Charging Party Union, BCTGM Local 57 to organize
Respondent’s London, Kentucky facility. The charges in this matter were filed between March
14, 2024 and September 13, 2024. The General Counsel issued a consolidated complaint on
February 28, 2025. It moved to amend that complaint several times during the hearing to add
allegations.

"' In about March 2025, Respondent changed its name to Maker’s Pride.
2 A Union International Business Representative, not an employee of Respondent.
3 T have read and considered the parties’ briefs.
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The Union filed a representation petition on April 5, 2024. A representation election was
conducted at Respondent’s facility on May 7 and 8, 2024, in a unit described in the complaint:
essentially all full and regular part-time production and maintenance employees but excluding
lead employees. 222 votes were cast for the Union and 304 against it. The Union filed
objections to conduct affecting the results of the election, some of which (those involving
conduct after the representation petition was filed) were consolidated with this unfair labor
practice case.

Respondent’s headquarters are located in Downers Grove, Illinois. It has a number of
facilities in addition to the one in London, Kentucky, among them plants in Front Royal,
Virginia, McComb, Ohio and Michigan City, Indiana. Maker’s Pride makes food products,
notably baked goods, such as cookies and crackers. Respondent annually sells and ships goods
valued in excess of $50,000 from its London, Kentucky facility to points outside of Kentucky. It
is an employer within the meaning of the Act. The Union is a labor organization within the
meaning of the Act.

Respondent’s violation of the sequestration order

At the beginning of the hearing in this matter on June 2, 2025, the General Counsel
moved for the sequestration of witnesses in the presence of all counsel and Respondent’s plant
manager, Dave Horn, operations manager Mike Ward and plant human resources director,
Samantha Daniels, Tr. 9, 19. I granted the motion, noting that Ms. Daniels could remain in the
courtroom throughout as Respondent’s party representative.* The General Counsel called Mr.
Horn as its first witness and asked that Mr. Ward leave the courtroom. Tr. 38-39. I explained the
sequestration order as follows in the presence of all 3 of these individuals:

And the -- just the whole

idea behind sequestration is that I hear you --

when you testify that I only hear what you know and
remember --

MR. WARD: Okay.

JUDGE AMCHAN: -- unaided by what Mr. Horn said.

On June 10, upon review of additional document production, the General Counsel
informed me that Ms. Daniels had been texting Mr. Horn and Mr. Ward as to what was
transpiring in the hearing as she was sitting in the courtroom, Tr. 1177. Ms. Daniels was present
throughout the entire proceeding, Tr. 1575. Daniels also violated the sequestration order by
discussing hearing testimony with other witnesses, April Oakley, for example, Tr. 1539-40. This
occurred on June 4, several days before Oakley testified on June 10, Tr. 1104. At a minimum,
this causes me to consider the testimony of Horn, Ward. Daniels and possibly other of

* Daniels’ testimony at Tr. 1518, that she was not in the courtroom when I gave the sequestration
order, is not accurate. Also inaccurate is Horn’s testimony that corporate headquarters did not give him a
script for the video shown to employees just before the election. Tr 25- 29, 44, 1597-1605, G.C. Exhs.
77,78, 79. That script was obviously the starting point for his remarks.
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Respondent’s witnesses, with a jaundiced eye, Medite of New Mexico, Inc., 314 NLRB 1145,
1148-49 (1994) enfd. 72 F. 3d 780 (10 Cir. 780).5

Subpoena compliance

The General Counsel served a subpoena on Respondent’s Custodian of Records on May
6, 2025, G.C. Exh. 70. Respondent filed a petition to partially revoke that subpoena on May 13.
The General Counsel filed an opposition to the petition on May 21.

Request #44 asked for “all-non privileged communications among and between
Respondent’s supervisors, leads, managers, officers, human resources personnel, security
personnel, and/or executives, concerning or referring to the following:

Item e asked for documents regarding Respondent’s enforcement of policies relating to
time and attendance, no-cell phone and employee break audits.

Item s: The discharges of employees Michael Fox, Edward McCracken, Susan Howard
and Caleb “Ben” Nolan.

At my direction, Respondent’s obligation to search was limited to specific terms and
specific individuals, including human resources director Ben Charlick, Tr. 1566-67, G.C. Exh.
94. Todd Bergman, Respondent’s Director of IT infrastructure, Respondent’s custodian of
records, did not search the emails of Mr. Charlick, Tr. 1677, 1698.¢ However, the email search of
the phones of managers, supervisors and leads listed in G.C. Exh. 94 would produce any email
exchange with Charlick if the email included one of the specific search terms, Tr. 1681-82, 1692.

G.C. Exhs 77, 87 and 88 establish that management above those at the London facility,
including Mr. Charlick and Dave Horn’s boss, Darryn Hermann, vice president of operations,
were involved to some extent in Respondent’s response to the Union’s organizing campaign, as
early as March 7, 2024. Thus, a search of Charlick’s emails may have revealed evidence
relevant to this proceeding.

Samantha Daniels also deleted text messages from her personal phone which were
subject to the General Counsel’s subpoena, Tr. 1501-03, 1514.

5> Respondent also submitted a position statement with assertions that were not true, i.c., that
Respondent’s security guard called the London police on March 12, 2024, because he felt unsafe, Tr.
1238-39. Daniels’ assertion in her swom affidavit that facilities other than London conducted raffles in
about March 2025, was also inaccurate, Tr. 1140-44.

Plant Manager Horn told the guard to call the police. Respondent did not explain how this untrue

statement to the contrary, found its way into its position statement.

® Bergman was advised that he was Respondent’s custodian of records for this hearing within 48
hours of Respondent becoming aware of the subpoena, which was issued on May 6, 2025, G.C. 70.
Bergman conducted his search on June 6, Tr. 1669. Respondent’s in-house counsel, Tim Eavenson,
testified that Charlick’s emails were included in Respondent’s initial search in late May or early June of
2025, Tr. 1642. Bergman, however, testified that he was not directed to search Charlick’s emails.

3



10

15

20

25

30

35

JD-78-25

Events leading up to the union organizing campaign

The Union tried unsuccessfully to organize the London facility at least once before 2024.
In early 2023, Respondent hired Dave Horn as its plant manager at its London, Kentucky and
Front Royal, Virginia facilities. Prior to his employment with Respondent, Horn was the plant
manager at Bimbos Bakery in London, a facility represented by the Charging Party Union.

On February 22, 2024, International Business Representative Lisa Gregory and Local 57
Business Agent Earl Farris met with 1 or 2 of Respondent’s employees. However, there was
some union activity at the plant prior to that date. Plant Manager Dave Horn testified that around
September 2023, he was aware of some employees talking on the production floor about wanting
a union, Tr. 1237, 1256.% Factors in the union drive were Respondent’s corporate-wide
announcement in December 2023, that it was suspending its policy of matching employees’
401K contributions’ and the unhappiness of some employees regarding mandatory overtime.

On March 4, 2024, Respondent hired Samantha Daniels as the human resources manager
at the London plant. On March 6, 2024, an employee informed Rachel Surratt,'® a production
supervisor, that there would be a union meeting at 11:00 a.m., March 7, at the Holiday Inn
Express in London, Tr. 1113-22, G.C. Exhs. 19 and 55. Surratt texted Operations Manager Mike
Ward and told him that she had some names of the recruiters. Ward asked for their identity.
Surratt identified Respondent’s employees Bobby Messer and Liticia Horton.

Surratt also told Ward that Messer and Horton had given her informant an authorization
card and that the Union was the same one representing Bimbo Bakeries in London, i.e., Local 57,
BCTGM. Surratt told Ward that she “got as much info as I could.” She asked whether Ward
needed her to do anything else. I infer that Ward responded.

Someone told Plant Manager Dave Horn on March 11, that the Union would be out in
front of the plant the next day, March 12, G.C. Exh. 86. Thus, when union representatives
appeared on March 12, this was not a surprise.

Complaint allegations
Complaint paragraph 22 (b): March 11, 2024, Respondent discharges Michael Fox.
On March 8, 2024, Misty Looper, a human resources generalist, emailed HR Director

Daniels, forwarding her an email sent to Looper earlier that day from Wallena (Lena) Bowling, a
parts buyer for Respondent.

7 Horn testified in June 2025 that he had been plant manager for about 2 and ' years. That would
make his hire date in January 2023.

8 The testimony at Tr. 1256 establishes that Horn was aware of employees advocating a union in
September 2023. Although he first said he learned of this in September 2024, that is obviously incorrect.
Virtually all the events in this case surrounding the union campaign occurred in March — May 2024.

? T assume this was for financial reasons.

10 Also referred to in this record as Rachel Armantrout-Surratt. Rachel Surratt may have sent and
received other messages about the Union which were deleted from her phone, Tr. 1111-14.,
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I had heard a rumor that one of our hourly employees had an altercation with a delivery
person from a vendor of ours here at the plant.

I called the vendor to verify and see if I could help in the matter.

I was then told by the vendor that the employee had actually gone to the vendor’s
establishment, very upset ("puffed upe was the vendor’s words) about not having access
to the vending machines.

He then proceeded to tell them how they needed to do a better job of taking care of the
bin stock items they replenish.

The vendor said he showed him emails where the vendor and I had been corresponding
back and forth about setting up his machine access.

He said by the time the employee left he seemed to be in a better humor.

I then apologized to the vendor for the incident because it was very unprofessional and
unnecessary.

The employee had temporary access to the machines until his permanent access was
established.

As far as the bin stock items, if there was a problem he should have come to one of the
Supervisors.

On March 11, Operations Manager Ward emailed HR Director Daniels:

Information on Michael Fox

Left the plant, seen on camera leaving the property.

Sunday March 3rd

Time left 5:26 pm and returned 5:48

Was on the clock, did not punch out. Verified by HR

We are not to take break while on clock.

We are not in general to leave the property.

We can follow up with screen shots from the camera, Denver!' can you please get
these. The front parking camera and front office entrance camera.

G.C. Exhibit 5 (pages 127, 128 of 317).

That day, HR Director Daniels met with Fox and Michael Cook, the second shift
maintenance supervisor (Fox’s immediate supervisor) and Jim Matthews, the maintenance
manager.'> Respondent prepared Fox’s termination notice before the meeting, Tr. 358. He was
not given an opportunity to respond to the allegations against him, Tr. 359, 375-76.!* Respondent
terminated Fox for what it contends are the following reasons:

1. Leaving the property without clocking out or making a manager aware he
was leaving. Michael did not at any point dispute that he had done this.

' Denver Mays, Respondent’s safety manager.

12 Daniels testified that she and Matthews made the decision to terminate Fox. Matthews did not
testify. Assuming he played a role in the termination decision, the extent of that role is unclear.

13 T credit Fox’s account of the termination meeting and discredit all testimony of Samantha Daniels
about the March 11 meeting or the alleged investigation beforehand. For one thing, text messages deleted
by Daniels in contravention of my orders may contradict her.
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2. Creating a verbal altercation with a company vendor, then going to that
vendors personal place of business and continuing to verbal assault him. Michael's only
response to this was that "he didn't cuss him."

G.C. Exh. 9.
Fox’s termination notice, G.C. Exh. 8, pg. 1, states:

On March 3 Michael left the premises without notifying the proper personal (sic)
that he was leaving. He did not clock out during this time and was gone 5:26-5:48. This is

a violation of work rule #4 under terminable offenses on page 45 of the Hearthside
handbook.

In the first week of March Michael got into a verbal altercation with a vendor and
then actually went to the vendors establishment very upset and continued the verbal assault.
This is a violation of work rule #3 under terminable offenses on page 45 of the Hearthside
handbook

There is no evidence that Fox got into a verbal altercation with a vendor at Respondent’s
London facility. Nor is there evidence that anything occurred at the Fastenal facility that would
have led Respondent to terminate Fox absent his union activity. As to the reliability of Wallena
Bowling’s testimony, I note that her March 8 note to Looper did not even identify Fox as the
Hearthside employee in question.

The relevant sections of Respondent’s handbook, G.C. Exh. 6, pg. 45, are as follows:'
Plant Rules-Section A: Terminable Offenses

The following are examples of serious offenses/violations which may result in an
employee’s immediate termination without prior warning or suspension

#3 Any act in violation of HFS Handbook provisions concerning Anti-Harassment and
Discrimination, Workplace Violence, Insubordination, horseplay, Substance Abuse, Theft and
Social Networking and Blogging.

#4 During normal working hours: Sleeping, loitering, or leaving your assigned work area
for any reason without first notifying your supervisor and receiving permission (i.e. job
abandonment).

There is no credible evidence that Michael Fox violated either rule.
Michael Fox was hired by Respondent in January 2023; he left for 2-3 months and then

returned to Hearthside as a maintenance employee on the second shift. He testified that another
maintenance employee, Dave House, told him about the union campaign and gave Fox

14 Respondent has a progressive discipline process, which it reserves the right to bypass. There is no
indication that Fox had been disciplined by Respondent before he was terminated.
6
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authorization cards to distribute. Fox distributed about 20 authorization cards to employees in the
shipping department and others in late February. Fox testified that it was well-known in the plant
that he had worked for unionized Chrysler/Dodge Truck for 20 years,

Fox was ill during the first week in March 2024. The day Fox returned to work, March 11,
he turned in his doctor’s note and later was told to return to the human resources office. He entered
the office and saw Samantha Daniels and his supervisor, Michael Cook. Daniels presented Fox
with a termination notice, G.C. Exh. §, pg. 1. Fox was told that he was being terminated for going
out to lunch and going to Fastenal, one of Hearthside’s vendors/suppliers and cursing someone
out. On Fox’s termination notice, Respondent checked a box indicating that he was not eligible
for rehire, G.C. Exh. 58.

Fox testified that it was a regular practice for employees to go out and get pizza on Sundays,
without clocking out. He also stated that he was not at work on March 3, the evening alleged in
the termination notice. Respondent provided no evidence to contradict him. Fox also testified that
Johnny Helton, who he described as the maintenance lead, gave him permission to leave the plant
to pick up the pizzas. Michael Cook was not at work on the evening in question. He did not work
weekends. Neither Helton nor Cook testified in this proceeding.!* Thus, there is no evidence that
contradicts Fox’s testimony that he had permission to leave the plant from Helton, the person in
charge (and no evidence that Helton was not in charge).!® Fox also testified, without contradiction,
that sometimes during the week, Cook also gave him permission to leave work to pick up pizzas,
Tr. 362.

As to the second reason for his termination: There is a Fastenal'” machine in Respondent’s
maintenance department. It contains tools and equipment such as drill bits. An employee must
use his badgeto gain access to the Fastenal machine. Fox’s badge did not provide him with access,
and he had to ask for assistance to access the machine from a parts room attendant.

According to Fox, one day, on his way to work, about a month before he was fired, he
stopped at the Fastenal shop and talked to the Fastenal manager about getting his badge fixed.
According to Fox, the manager said he could and asked if he needed anything else. Fox said the
Fastenal machine at work was low on nuts and bolts. Then the manager offered Fox some coupons
if he would purchase a DeWalt product from him. This appears not to be the entire story. Fox
testified that a day or two later, he had a conversation with his supervisor, Michael Cook, who
said, “don’t go down anymore. It’s squashed. Don’t worry about it. Just don’t go down there
anymore,” Tr. 369.

Respondent failed to offer any firsthand evidence to contradict Fox’s account. Instead, it
relied on the testimony of Wallena Bowling, a parts buyer, who works on first shift, not second,
which was Fox’s shift, Tr. 1393-1412.

15 Bobby Messer’s testimony at Tr. 1452-53 indicates that Helton at material times was a leadman and
sometimes not. Text exchanges between Daniels and Ward during the hearing on June 3, indicate that
Respondent could not establish that Fox did not have permission to leave to get pizza, G.C. 67, IMG
3318-22, Tr. 1522-25.

16 One must assume somebody was in charge in Cook’s absence. Respondent did not present
evidence that this was anyone other than Helton.

17T assume Fastenal is the manufacturer of the machine in question.

7
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Well, I had heard a rumor from some of the

mechanics that there had been an altercation between
Mr. Fox and one of the delivery people from Fastenal.
So I thought, well, you know -- they're -- they do our
bin stock. They're the only vendor that actually comes
in and -- and goes to bins and fills them for us. We
don't have any other vendors that do that. So I
thought, I better check on this because that's not a
good situation if it's true. So I called him and I

asked the manager if that had, in fact, happened. And
he said, no, he hadn't heard anything about that, but he
said he did have an employee come in and was upset
because he didn't have access to the vending machines.
And I said, okay. And he said he also was upset because
he said their service needed worked on.

Tr. 1396.

And the manager from Fastenal had

told him -- showed him e-mails where he and I had
been going back and forth trying to get his badge
set up so he would have access to the vending
machines. And he said, after that, that the employee
seemed in better humor, and I guess he left at that
time. And I apologized for the situation because
that -- to me, it shouldn't have happened. But [
apologized to him about him having to go through
with that, and that was the end of it. That was the
end of the discussion.

Tr. 1397-98.

Bowling did not recall when she emailed Looper. The note, G.C. Exh. 5, is the only
documentation she has of the incident. There is no police report or witness statement by any
employee of Fastenal.

Plant Manager Horn and Misty Looper knew something about whatever occurred at
Fastenal as early as February 23, G.C. Exh. 25. Respondent did nothing about it until it knew
about the union organizing meeting on March 7.

Further, I do not credit Bowling’s testimony that the Fastenal manager told her the
employee was Fox. It is unclear when and how Bowling or Respondent determined that Fox had
interacted with the Fastenal manager.'®

'8 Wallena Bowling was not asked to search her phone for text messages pertaining to the hearing.
8
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Respondent did not give any reason why it did not call Nick Goins, the Fastenal manager,
who assumedly had first-hand information about what transpired. Bowling could not identify the
employees from whom she heard of an incident and initially thought the employees were talking
about Fastenal’s delivery person. She was also unable to state when she heard this rumor and
how long after her conversation with Goins, she gave a statement to Looper. She did not testify
as to how Looper knew the employee in question was Michael Fox. Looper did not testify in this
proceeding.’

Analysis

In order to establish a violation of Section 8(a) (3) and/or (1), the Board generally
requires the General Counsel to make an initial showing sufficient to support an inference that
the alleged discriminatee’s protected conduct was a ‘motivating factor’ in the employer’s
decision. Then the burden shifts to the employer to demonstrate that the same action would have
taken place even in the absence of protected conduct, Wright Line, 251 NLRB 1083 (1980), enfd.
662 F.2d 889 (1st Cir. 1981), cert. denied 455 U.S. 989 (1982), approved in NLRB v.
Transportation Management Corp., 462 U.S. 393, 399-403 (1983); American Gardens
Management Co., 338 NLRB 644 (2002); General Motors, 369 NLRB No. 127 (2022).

This generally requires the General Counsel to make an initial showing that an alleged
discriminatee engaged in protected or union activity, that the Respondent was aware of the
employee’s protected conduct and bore animus towards the discriminatee as a result. The
showing must be sufficient to create an inference that the adverse action was motivated by that
animus. Once the General Counsel has met its burden, the burden shifts to the Respondent to
prove that it would have taken the adverse action in the absence of the employee’s protected
conduct.

Michael Fox engaged in union organizing activity and despite Respondent’s denials, I
find that it was aware of it. The flimsiness of its case and Respondent’s reliance on unverified
and inadequately investigated rumor for his termination establishes that his discharge was
pretextual and thus is evidence of knowledge, animus and discriminatory motive, Indiana Metal
Products, 100 NLRB 1040, 1046, 1087 (1952); Dr. Frederick Davidowitz, D.D.S., 277 NLRB
1046, 1047-48 (1985). Respondent’s failure to conduct a full and fair investigation of Fox’s
alleged misconduct is also evidence of discriminatory intent, DHSC, LLC d/b/a Affinity Medical
Center, 362 NLRB 654 n. 2 (2015), enfd. 944 F.3d 934 (D.C. Cir. 2019). This includes its
failure to give Fox an adequate opportunity to respond to the allegations of misconduct, Lucky
Cab, 360 NLRB 271, 274 (2014).

There is no evidence that contradicts Fox’s testimony that his union activity was open
and notorious at the plant.?® Plant Manager Horn testified to hearing union talk as early as

19 G.C. Exh. 25 indicates that Horn spoke with Looper about the Fastenal “incident,” between
February 23 and March 1. I draw an adverse inference from Respondent’s failure to call Looper as a
witness, to explain why she waited until March 8, to send the Bowling statement to human resources and
to explain what she did with the information she had about the Fastenal statement between February 23
and March 8. I find the precipitating factor for Fox’s termination was the union meeting on March 7.

20 As the General Counsel points out, full compliance with its subpoena, particularly with regard to
the March 6, 2024 text message between Rachel Surratt and Mike Ward may have produced direct
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September, and I infer that he knew which employees were so engaged.?! Moreover, the timing
of Fox’s discharge establishes employer knowledge of his union activity. He was terminated the
day Respondent found out that the Union would be at its gate the next day and 5 days after
Respondent knew of the union meeting at the Holiday Inn Express. This coupled with the lapse
of time between his supposed misconduct and his discharge strongly suggests a connection.

As to animus, this record is dripping with evidence of anti-union animus and animus
towards Fox personally, e.g., G.C. Exhibit 67, IMG 1324-26, unexplained by anything other than
his union activity. Respondent has 3 collective bargaining agreements with the BCTGM at 2
other facilities. This record strongly suggests it doesn’t want another one.*?

Complaint paragraph 5, 10, 11: Events of March 12, 2024

On March 12, 2024, at about 12:45 p.m., just before the changeover of the first and
second shifts, International Business Representative Lisa Gregory, Local 57 Business Agent Earl
Farris, Hearthside employee Liticia Horton, and a union-represented employee from Bimbos
Bakery, showed up outside the gate of Respondent’s London facility. The entrance to the plant
is located on Laurel Road/ US Route 25, a busy highway. 2 of these individuals stood at each
side of the entrance to distribute union literature to employees arriving and leaving the facility.

Dave Horn, Mike Ward and Samantha Daniels came outside to the guard shack, which is
located between the entrance and the facility, approximately 60-80 yards from the entrance.
Within 15 minutes of the arrival of the union contingent, Dave Horn instructed a security guard
to call the London, Kentucky police, Tr. 1238.2 When he did so, he knew the people at the gate
were with the Union, G.C. Exh. 86.

Several policemen arrived, talked to Horn and then left. They did not instruct the union
representatives to move, and they continued their activities until 3 p.m. I do not credit Horn’s
testimony that the union representatives were creating a safety hazard. There isn’t any neutral
evidence to support this contention. I would also note that Respondent’s position statement
represented that the security guard called the police out of concern for his safety, not that Horn

evidence of Respondent’s awareness of Fox’s union activity G.C. Exh. 55, 1112, 1576-1582. After
informing Ward about the union meeting on March 6, Surratt asked Ward if he needed her to do anything
else. Respondent did not produce a text message with Ward’s answer. I infer there was one.

Beyond that message, it is possible that the messages deleted from Daniels’ phone may also have
concerned Fox. I would draw the adverse inference requested by the General Counsel if I thought it was
necessary. However, I find the record establishes Respondent’s awareness of Fox’s union activity
without the adverse inference.

2! Lisa Gregory’s testimony at Tr. 204 that she did not have any facts showing that Respondent knew
of the union organizing before March 12, is irrelevant. Gregory was not aware of the March 6 email
alerting Respondent to the union meeting on March 7.

22 The fact that Respondent largely permitted employees to engage in protected conduct means
nothing more than that it followed the law. That an employer follows the law on many or most occasions
does not justify it violating the Act at different times.

23 Respondent’s May 17, 2024 position statement alleged that the security guard called the police
because he felt unsafe. Respondent did not offer an explanation for this inaccurate assertion, Tr. 1238-39.
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called the police because he thought there was a traffic safety issue, Tr. 1238-39. According to
union witnesses, the police said nothing to them about safety. Rather the police told them they
had received a complaint about trespassing. Employees on a smoke break were able to observe
the police activity.

There is conflicting evidence as to whether anyone from Respondent photographed the
union contingent on March 12, 2024, or interrogated employees as alleged in the complaint. The
evidence is too inconclusive of these matters for me to find a violation of the Act. However,
either supervisor Ines Grahic or supervisor Becky Ruth photographed union handbillers at the
gate on May 4, 2024, Tr. 1619-29 G.C. Exh. 89.

As to the surveillance alleged in complaint paragraph 10, it appears that Horn, Ward and
Daniels were at the guard shack observing the union soliciting employees for at least 30 minutes.
Horn had the police called and was at the guard shack when the police arrived. Given the
communications Horn received on May 11, it is clear he knew who was at the entrance and what
they were doing. It is unclear when each of the three went back into the plant.

As to the allegations in complaint paragraph 11, there is no evidence to support the
contention that Respondent, by its 3rd party security guard, threatened to arrest employees,
unless one considers calling the police to be pretty much the same thing. However, I deem
Respondent’s having the guard call the police was an implied threat to cause the arrest of non-
employees, as alleged in complaint paragraph 11 (b). Moreover, I find that Respondent violated
Section 8(a)(1) by calling the police, Roundy’s 356 NLRB No. 126 (2010) enfd. 674 F. 3d 638
(7™ Cir. 2012).

Further, Respondent, either by Grahic or Ruth engaged in illegal surveillance of
employee’s union activity on May 4, 2024. While paragraph 10 alleges only surveillance by
Horn, Ward and Daniels on March 12, the violation on May 4, 2024 is established by
Respondent’s document, G.C. 89, which was admitted into evidence without objection, Tr.
1626.%

Complaint paragraph 6: Interrogation by Mike Ward

I dismiss this complaint item. The evidence does not support a finding that Respondent,
by Ward, violated the Act as alleged.

Complaint paragraph 7: Interrogation and solicitation of grievances by Samantha Daniels
at her “Sips with Sam” meetings with unit employees.

24 There is no Section 10(b) issue here in that the General Counsel could not have known of the May
4 text prior to receiving subpoena production. It is well settled that the Board may find and remedy a
violation even in the absence of a specified allegation in the complaint if the issue is closely related to the
subject matter of the complaint and has been fully litigated. This rule has been applied with particular
force where the finding of a violation is established by the testimonial admissions of the Respondent’s
own witnesses, Pergament United Sales, 296 NLRB 333, 334 (1989) enfd. 920 F. 2d 130 (2d Cir. 1990).
The Pergament criteria has been met with regard to the May 4 surveillance.
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Samantha Daniels began working for Respondent as its London plant human resources
director on March 4, 2024. She began inviting small groups of employees (5-10) to meet with
her, biweekly, for about 30 minutes, Tr. 94, G.C. Exh. 12. Despite Daniel’s testimony to the
contrary, there is no credible evidence of similar meetings prior to Respondent’s awareness of

the union campaign.?*> The evidence on this issue is to the contrary, Tr. 263-64. Sessions of
“Sips with Sam” were conducted on April 5, 2024, April 10, & 11, G.C. Exh. 12 a & b. There is
no evidence in the record as to the dates of others.

Attendance was not mandatory. Submarine sandwiches, chips and a drink were
provided. During these sessions, Daniels asked at least some of the attendees how conditions

could be improved at the London facility and why they thought a union would make Respondent
better, Tr. 413-14, 891, 1489.

Analysis

Under Board law, not every interrogation violates the Act. The Board considers the
totality of the circumstances of the interrogation, including whether the employee is an open and
active union supporter, whether there is a history of employer anti-union hostility or
discrimination, the nature of the information sought, the position of the questioner in the
company hierarchy and the place and method of interrogation, Rossmore House, 269 NLRB
1176, 1178 tn. 20 (1984). The Board also considers the timing of the interrogation and whether
other unfair labor practices were occurring or had occurred. I find that Daniels’ inquiries violated
Section 8(a)(1) for the following reasons:

“Sips with Sam” were held in a company conference room by the plant HR manager.
It is not clear that the union sympathies of those questioned were known to Daniels?®

The hostility of Respondent had been amply demonstrated in March 2024, starting with
Respondent calling the police on March 12.

Absent a previous practice of doing so, the solicitation of grievances during an
organizational campaign, accompanied by a promise, expressed or implied, to remedy such
grievances violates the Act. The solicitation of grievances in the midst of a union campaign
inherently constitutes an implied promise to remedy the grievances. The fact that the employer
does not make a commitment to specifically take corrective action does not abrogate the
anticipation of improved conditions. The inference that an employer is going to remedy the

25 The General Counsel’s brief at 54 appears to concede that Daniels’ “Sips with Sam” was a
continuation of “Donuts with Dave,” (assumedly meetings conducted by Horn prior to her arrival).
There is no evidence to support this other than Daniels’ testimony at Tr. 92-93, which I decline to credit.
The General Counsel’s witnesses testified that they were unfamiliar with “Donuts with Dave,” Tr. 263-
64, 413, 1025

26 Edward McCracken attended a “Sips with Sam” at 0500 on April 10, 2024, G.C. Exh. 12, Tr. 410-
416, . Daniels’ inquiries were addressed to the entire group. There is no evidence that on April 10,
Daniels knew the union sympathies, or lack thereof of Audie Williams, Tr. 879-91, or Robert Black.
Mike Ward may have been aware that Audie Williams was pro-union.
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grievances it solicits in a preelection setting is a rebuttable one, Maple Grove Health Center, 330
NLRB 775 (2000). Samantha Daniels’ inquiries at her “Sips with Sam” meetings constitute a
violation of Section 8(a)(1) and objectionable conduct during the critical period between the
filing of the representation petition and representation election. These inquiries solicited
grievances and implied that Respondent would remedy them.?’

Amendment to complaint Tr. 1522 and 1570

Soliciting and Remedying employees’ grievances during the critical period prior to the
election
Ceasing to make overtime mandatory®

Prior to the filing of the election period, Respondent was requiring employees, who did
not have physical restrictions, to work mandatory overtime. This was a point of contention with
some employees, which employee Monte Hallman communicated to Operations Manager Mike
Ward, on about March 12, Tr. 495, 501-02. Within a week or two, overtime became strictly
voluntary, Tr. 502-03, 1157.

Respondent violated the Act in remedying employee’s grievances concerning overtime,

despite the fact that the record does not indicate that it solicited this grievance, Save Mart
Supermarkets, 326 NLRB 1146, 1151, (1998); Woonsocket Health Care, 245 NLRB 652, 655,
(1979).

Dave Horn'’s pre-election video

The General Counsel moved to amend the complaint at Tr. 1570, to allege that Dave
Horn’s video, G.C. Exh. 2, played in the breakroom up to and during the election violated the
Act by soliciting employee grievances with the implied promise to remedy them and promising
unspecified benefits in order to dissuade employees from supporting the Union. The relevant
part of the video is as follows, Tr. 26-27.

We want to listen to you so we can get things better, so we
can make changes. You know, I can tell you that,

you know, we know what the facility is. We know

the opportunities that's out there. But do we know

every single one of them? Absolutely not. We rely

on you to tell us what the opportunities are that

we are not aware of, and once we know that, we can

27 Respondent did not rebut the inference of an implied promise. It did not establish that it had a past
practice of soliciting grievances or that Daniels’ statements were not implied promises. The first evidence
of a Sips with Sam is April 5, the day the representation petition was filed. Assuming the first sessions at
5:00 a.m. occurred before the filing of the representation petition, the solicitation of grievances may not
technically constitute objectionable conduct. However, they would still violate Section 8(a)(1) as they
were clearly a response to the union organizing campaign.

Daniels *motives at these meetings are irrelevant to whether she violated the Act, Exterior Systems,
Inc., 338 NLRB 677,679 (2002).

28 Motion to amend at Tr. 1522.
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work on them. Again, we won't guarantee we can fix them 100
percent, but we can guarantee that we will look
into it and work on what we can.

The video concludes with Horn’s appeal to employees to vote against union
representation. It had Spanish subtitles for the significant number of Spanish-speaking
employees at the facility. The playing of the video constitutes a violation of Section 8(a)(1) and
objectionable conduct during the critical period, Maple Grove Health Center, 330 NLRB 775
(2000); Mandalay Bay Resort & Casino, 355 NLRB 529 (2010). The Horn video in of itself
warrants the direction of a second election. Respondent failed to rebut the inference of an
implied promise. There is no evidence that Respondent had a practice, prior to the union
campaign of soliciting grievances in a manner similar to the Horn video.

Amendment to complaint Tr. 1634

At Tr. 1634 the General Counsel moved to amend the complaint that Respondent
interrogated employees about their union sympathies and activities by asking employees whether
they would be willing to speak on camera about why they would vote against union
representation.

G.C. Exhs. 74-76 establish that Respondent solicited employees to appear in such a video
in April 2024. The exhibits also show that Respondent did not place any limitations on who
would be solicited. Thus, it is unclear whether the union sympathies of those solicited were
known beforehand to Respondent.

The Board has held that an employer may lawfully solicit employees to appear in a
campaign video under the following conditions:

1. The solicitation is in the form of a general announcement which discloses that the
purpose of the filming is to use the employee's picture in a campaign video, and includes
assurances that participation is voluntary, that nonparticipation will not result in reprisals, and
that participation will not result in rewards or benefits.

2. Employees are not pressured into making the decision in the presence of a supervisor.

3. There is no other coercive conduct connected with the employer's announcement such
as threats of reprisal or grants or promises of benefits to employees who participate in the video.

4. The employer has not created a coercive atmosphere by engaging in serious or
pervasive unfair labor practices or other comparable coercive conduct.

5. The employer does not exceed the legitimate purpose of soliciting consent by seeking
information concerning union matters or otherwise interfering with the statutory rights of
employees. Allegheny Ludlum Corp., 333 NLRB 734 (2001).

Respondent did not meet these criteria; thus, its solicitation violated Section 8(a)(1).

Complaint paragraph 8, alleged threats, coercion and illegal promises by Clayton
Moore.
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Clayton Moore is the shift manager for Respondent’s second shift. Generally, after 4:00
p.m., Moore is the ranking manager at the plant.

Roxanne Hallman, a former employee of Respondent, testified that early in the union
campaign, while in the smoking break area, she overheard Clayton Morgan say to an unidentified
leadperson or supervisor, “Anyone that has anything to do with this union shit is going to get
fired, starting with Tish and Bobby,? Tr. 531. She stated that other rank and file employees were
in the area.

Michael Lambert, a current employee, testified that while waiting to clock in a few days
before the May 7-8 election, he asked Morgan what he thought about the Union. Morgan replied
it wasn’t needed. Lambert argued with Morgan, stating the facility ran off a buddy system and
that if one was not part of “the clique” you don’t get promoted. Morgan replied, “we’re working
on it.” Tr. 747-48.

Morgan, when testifying, did not contradict either Roxanne Hallman or Michael Lambert,
Tr. 1381-1389. Their testimony is therefore credited. Whether Morgan violated the Act,
however, is a separate issue. His response to Lambert is a violation of 8(a)(1) regardless of
whether or not Morgan solicited the complaint. “We’re working on it,” is an implied promise to

remedy the grievance. This violates the Act regardless of whether or not it was solicited, Save
Mart Supermarkets, 326 NLRB 1146, 1151, (1998); Woonsocket Health Care, 245 NLRB 652,
655, (1979).

On the other hand, I decline to find that Morgan’s comment in the smoking area, which
was overheard by Roxanne Hallman, violated the Act.

Complaint paragraph 9 (promises to reinstate 401K match if employees did not vote for the
Union)

On December 11, 2023, Respondent’s CEO announced that the employer contribution to
employee 401(k) plans would be suspended for 2024, R. Exh. 4. Her letter stated that the
decision was “rooted in the belief that these short-term actions will help ensure our future
growth.” It did not promise restoration in the future. However, Frequently Asked Questions,
which were attached to the CEO’s letter stated, “the company intends to reinstate 401(K)
employer contributions as soon as feasible.”

Kimberly Feller Dalton, a current employee of Respondent, testified that in April or May
2024, Vanessa Post, a third shift supervisor, when giving her a vote no flyer, told Dalton that
Respondent would restore employees’ 401K match if the Union was not voted in, Tr. 850-52.

Post testified that “I have never said that if it was voted in that we would not get it back at all,”
Tr. 1339. Post did not directly contradict Kim Feller Dalton, Tr. 1339, 1345-46. 1 credit Dalton.

29 T assume this refers to Liticia Horton and Bobby Messer, who were still working for Respondent at
the time of this hearing. That an employer did not terminate all union supporters, does not mean it didn’t
discriminate against others, Nachman Corp. v. NLRB, 337 F. 2d 421, 424 (7™ Cir. 1964); Volair
Contractors, Inc., 341 NLRB 673, 676 fn. 17 (2004). Messer has been promoted, although belatedly
according to the complaint, paragraph 22(a). His promotion does not disprove discrimination against
others, if otherwise established, Nachman, supra.

15



10

15

20

25

30

35

40

JD-78-25

Post’s comment suggested that whether or not Respondent restored the 401K match depended on
whether or not its employees chose or rejected union representation.

The 401(K) match was reinstated at all Respondent’s plants in January 2025, Tr. 1146. 1
find that Post’s remark violated Section 8(a)(1), Wismettac Asian Foods, 370 NLRB No. 35
(2020) slip op. at 4, 52-54.

Promises made, benefits granted at the March 19, 2024 Town Hall Meeting and cookouts
(Complaint paragraphs 9, 21(a) & (b))

On about March 19, 2024, Respondent conducted town hall meetings for each shift.
Attendance was encouraged but not mandatory. Managers, including Dave Horn and Mike
Ward, gave speeches which may or may not have been identical at each session

Respondent had a practice of conducting town hall meetings, the most recent prior one
was conducted in December 2023. However, at the March 2024 Town Hall, Respondent
conducted a raffle and distributed gifs, Tr. 1136.3°

Employees whose seat numbers were picked at random received gifts, including
“Rainbow Bucks,” redeemable for merchandise at a Rainbow store, Tr. 254, a television, a lawn
chair, a cooler, Tr. 521, ear pods, Tr. 584, 669, 718, 939. I-pads and USB chargers. No raffle
was conducted nor gifts distributed at Respondent’s town hall meetings prior to 2024, Tr.
669,1139. Respondent handed out anti-union material at the March 2024 town hall meetings, Tr.
670-72.

Respondent purchased 4 sets of Ecobuds, for $39.99 each; 4 Apple I-pads for $329 each,
4 sets of barbecue equipment for $48.99 each and 4 USB Power Banks for $28.99 each. These
items were distributed at all the town hall sessions, Tr. 1137-38, G.C. Exh. 57.

I conclude that by raffling the items listed above Respondent violated Section 8(a)(1). In
so concluding, I rely on the value of the items raffled, the fact that the entire bargaining unit was
eligible to participate in the raffle and that Respondent had not run such a raffle previously, BFI
Waste Systems, Inc., 334 NLRB 934 (2001); Valmet, Inc., 367 NLRB No. 84, slip op. 3-4 (2019).
Respondent failed to advance a legitimate business reason for holding such a raffle for the first
time after learning of the union organizing campaign. The fact that there is no evidence of such
a raffle at other of Respondent’s facilities strongly suggests that its motive and effect was to
influence employees to reject unionization.

Benefits granted to employees at cookouts between March 12 and May 7, 2024.
Respondent also raffled or gave away prizes at a cookout in March, Tr. 1490. It also

awarded several employees a free day, which I assume was a paid day off, Tr. 585, 1490.
Respondent provided food at this cookout (3 per day, 1 for each shift) and a couple of others,

30 This raffle was conducted with the knowledge of Ben Charlick, Daniels’ boss, Tr. 1139. There is
no evidence that similar raffles were conducted at other Hearthside facilities at this time.
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e.g., April 18, prior to the election, Tr. 249, G.C. Exh. 46. Prior to 2024, Respondent had one
cookout in the summer, Tr. 253. No gifts or prizes were distributed.

This allegation is duplicative of the allegation regarding the raffles at the town hall in
March. For that reason, I find no need to address it. Also, the value of items given away at the
cookouts appears to be far less than the prizes at the town hall.

Alleged coercive statements by Matthew Moore (complaint paragraph 12)

Matthew Moore is Respondent’s third shift mixing supervisor. I dismiss this item for
lack of evidence.

Alleged coercive statements by Melinda Doan (complaint paragraph 13)

During the period January -May 2024 Melinda Doan, then a supervisor, was the acting
shift manager for the third shift, a position she now holds permanently.

The allegations in paragraph 13 rest primarily on the testimony of Ben Nolan. I have
found his credibility wanting in other respects and therefore dismiss this complaint item.

Respondent’s alleged prohibition of employees discussing discipline and threats to
discharge employees if they did so, (complaint paragraph 14)

Respondent’s Performance Disciplinary Notices, which employees were asked to sign,
G.C. Exh. 8, state:

The details of this meeting must remain confidential. Unauthorized disclosure of
confidential information is a violation of Standards of Conduct policy and may result in
immediate termination.

This language clearly violates Section 8(a)(1) Lucky Cab Co., 360 NLRB 271, 277
(2014). Employees have a protected right to discuss discipline absent a legitimate and
substantial justification for prohibiting such. Respondent offered no such justification and
submits that it has rescinded the violative language. However, Respondent has not satisfied the
requirement for effectively repudiating an unfair labor practice set forth in Passavant Memorial
Area Hospital, 237 NLRB 138, 138-39 (1978). There is no evidence that it specifically
disavowed this rule by adequately communicating (i.e., by adequate publication) its disavowal to
its employees.

Alleged violation for promulgating and maintaining a handbook rule prohibiting
“Malicious gossip or spreading rumors or engaging in behavior designed to create discord and
lack of harmony.” (Complaint paragraph 15).

Respondent in its Answer admits to promulgating and maintaining a handbook rule

prohibiting “Malicious gossip or spreading rumors or engaging in behavior designed to create
discord and lack of harmony.”
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This rule is illegal under Board precedent, Georgia Auto Pawn, 365 NLRB 197, 209
(2017).

Alleged violation for posting flyers and maintaining a rule prohibiting peelable emblems
and stickers (Complaint paragraph 16)

I find that the General Counsel has not established the violation alleged. I dismiss
complaint paragraph 16.

Stricter enforcement of its attendance points policy and issuance of written warnings to
employees pursuant to that stricter enforcement (Complaint paragraph 17)

Respondent, by human resources personnel April Oakley and Misty Looper, issued
written warnings to the following employees pursuant to its attendance points policy:

Edward McCracken on March 14, 2024. Ed McCracken worked for Respondent from
June 2021 until Respondent terminated him for violating its cell phone policy on April 18, 2024.
McCracken was an open supporter of the Union. On March 14, he received a written warning
for having 16.5 points, more than the 12 for which employees are terminated, G.C. Exh. §, p. 3,
Tr. 417-20, 1183-84. McCracken told Respondent’s human resources representatives that its
points records were inaccurate, a point Respondent appears to concede. However, human
resources specialist April Oakley testified that Respondent did not terminate employees over 12
Y, points because for a short period (January to March or April 2024) it was not able to track
attendance points correctly, Tr. 1193. This was due to Respondent changing its timekeeping and
attendance tracking systems from Kronos to Ceridian Dayforce in January 2024. Nevertheless,
Oakley testified that McCracken deserved all the attendance points he received.

Caleb “Ben” Nolan on March 15, 2024, G.C. Exh. 8, p. 21. On this warning the number
of attendance points charged to Nolan was reduced from 8 to 7, Tr. 1185-86.

Montie Hallman on April 18, 2024. G.C. Exh. §, p. 29. Hallman testified that he told
Supervisor Becky Ruth that he was getting attendance points for an absence that she told him
would be excused. According to Hallman, Ruth refused to discuss this with him, Tr. 478. Tim
Buchanan, Hallman’s supervisor, was also present when Ruth presented Hallman with the
written warning. Neither Ruth nor Buchanan testified in this proceeding.

Mary “Roxanne” Hallman on April 18, 2024. G.C. Exh. §, p. 23. “Roxanne” Hallman,
Monte Hallman’s wife, was also an open union supporter. She received a written warning on
April 18, for accumulating 13 attendance points.

Bobby Messer on April 23, 2024, G.C. Exh. 8, p. 9.

Compared to its previous practices, General Counsel Exhibit 43 indicates Respondent
imposed discipline much more frequently for attendance, starting on March 6, the day
Respondent was informed of the union meeting the next day. Apart from statistics and specifics
it is clear that Respondent ratcheted up its enforcement of all its rules after it became aware of
union activity and the union organizing campaign.
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Respondent admits that at least prior to December 2023, its enforcement of its rules was
very lax. Although with regard to some rules, there are instances of enforcement before March
6, 2024, when Respondent became aware of the organizing campaign, enforcement became
much more frequent and much more severe afterwards. As to the period December 2023 to
March 6, salient facts are that Dave Horn had been the plant manager at London for 10-11
months by that time and was aware for about 3 months of some union activity at the facility.
Moreover, there is no explanation for the sudden push for enforcement in December.?!

Stricter enforcement of Respondent’s break policy and discipline issued as a resullt.

The following employees received discipline in April 2024 pursuant to Respondent’s
break policy.

Monte Hallman: Employees are allowed 2-10 minute breaks and 1-25 minute lunch
break. On April 15 or 18, 2024, Respondent gave Monte Hallman a verbal warning for taking
excessive breaks on April 14: 11:35-11:48 a.m. and between 12:23 and 12:37 p.m., without
clocking out, G.C. Exh. 8, p. 32. Hallman testified that he went outside when his production line
was down previously, without clocking out, and had never been disciplined for this previously,
Tr. 479-84.

First shift supervisor Pamela Davidson confirmed that a group of employees went outside
when their production line went down, without clocking out, and that all of them, including
Monte Hallman, were disciplined, Tr. 1351. R. Exh. 7.%2

Liticia Horton, a current employee, received a verbal (documented) warning on April 19,
2024, for being absent from her workstation on several different occasions on April 17, G.C.
Exh. 8, p. 26. Respondent knew that Horton was one of, if not the principal in-house union
organizer. Its animus towards her is shown by HR Director Daniel’s text calling Horton a word
that rhymes with witch, Tr. 1521-22, G.C. Exh. 67 at 1:05 (top left). There is no credible
evidence that Daniels’ animus stems from anything other than Horton’s union activities.

Horton testified as to the circumstances surrounding the write-up at Tr. 264-278. She
testified that she started work at 1:00 and finished a product order at 2:51, G.C. Exh. 27. Then,
she cleaned up and set her oven for the next product run. Horton testified that she spoke to her
supervisor, Billy Surratt, who told her she could go home if she wanted to do so. Horton then
got her belongings, went to the smoking area, clocked out and left, Tr. 321-22. Horton testified
that she typically left work early when not needed and had never been disciplined for this or for
violating Respondent’s break policy previously.

31 An explanation might be forthcoming had Respondent fully complied with the General Counsel’s
subpoena, by, for example, searching Ben Charlick’s email and texts. The subpoena has differing dates
for the period it covers. However, request 38 asked for all communication by Respondent’s supervisors,
leads, managers, officers, human resources personnel, security personnel and/or executives, to employees
regarding and/or relating to the discharge of employees since June 2023, see Tr. 15-17, G.C. Exhs 92-96.

32 These employees were observed and reported to higher level management by supervisor Becky
Ruth, who did not testify.
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Billy Surratt did not testify in this hearing. Thus, Horton’s testimony that Surratt told her
she could leave is uncontradicted and credited. The record does not reflect when Horton clocked
out on April 17.

Paragraph 18 (c) of the complaint alleges that Kim Feller Dalton was disciplined for
violating the break policy on April 23, 2024. This allegation was withdrawn, Tr. 10.

The complaint alleges that 4 employees were written up for violations of the break policy
on April 24: Caleb “Ben” Nolan. G.C. Exh. §, p. 18, , Philip Wierzgac, G.C. 8§, p. 11, Brad
Whitehall, G.C. 8, p. 16,>* and Mark Brown, G.C. 8, p. 31. It also alleges that Derek Feltner was
written up in violation of Section 8(a)(3) and (1) of the Act on April 27,** and Philip Wierzgac
was written up a second time on May 15, G.C. Exh &, p. 13-15.3%

The essence of the employee testimony is that they had never been written up for such
violations prior to the union organizing campaign, e.g., Derek Feltner at Tr. 678-79, Mark Brown
at Tr. 603-04. Mark Brown testified that in April 2024, mixing supervisor Matt Moore, told
employees they needed to get control of their breaks, Tr. 641, 702. Moore’s testimony at Tr.
1286-87 confirms this. This establishes that Respondent started enforcing its break policy more
strictly in about April 2024 via disciplinary measures.>°

Another indication of more strict enforcement is the fact that Respondent conducted a
break audit in April 2024, G.C. Exh. 8, pg. 11, 16, 31. There is no credible evidence of such
audits being performed prior to that except for one concerning breaks taken on March 14, 2 days
after the Union appeared at Respondent’s facility. I discredit the testimony of third shift manager
Melinda Doan at Tr. 1417-18 to the contrary. Doan testified that break audits are conducted
periodically and “if we having a huge issue with people being gone on breaks too long.” Despite

33 Respondent contends that it did not violate the Act with regard to Brad Whitehall, assumedly
because there is no evidence that Whitehall was a union supporter. However, a company power play in
the form of discipline violates Section 8(a)((3) even if employees who did not engage in protected activity
suffer, Majestic Molded Products v. NLRB, 330 F. 2d 603, 606 (2d Cir. 1964); Delchamps, Inc., 330
NLRB 1310, 1317 (2000).

34 Feltner was written up on April 24, R. Exh. 1.

35 The pages in my copy of G.C. Exh. 8 are in the wrong order. Wierzgac signed a write-up on May
15.

36 Respondent’s brief at pgs. 4 ,9 and 33 appears to concede this. Although Moore was hired to be
third shift mixing supervisor, he spent “a couple of weeks” on first shift, Tr. 1286. Thus, it is not clear
when he assumed responsibility for the third shift and whether or not that occurred before March 6, when
Respondent was notified of the union meeting the next day. Moore met with hisemployees on April 16,
2024 to tell them that he was going to start enforcing Respondent’s break policy more strictly, G.C. Exh.
44, p. 108.

Respondent appears to defend its lack of enforcement due to very light oversight on the third shift
prior to Matt Moore becoming third shift mixing supervisor, R. Brief at 35, G.C. Exh. 63. However,
somebody was in charge and according to Respondent, whoever it was had known since the December
2003 town hall that company rules were to be enforced to the letter. Witness Vanesa Post has been a
supervisor on third shift since 2023, Tr. 13324-35. Witness Melinda Doan was acting shift manager on
the third shift in January-May 2024, Tr. 1413-15. Matt Moore, as third shift mixing supervisor, reported
to Doan.
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Matt Moore’s testimony that Respondent was having such a huge issue with breaks when he
started on third shift, there is no evidence of a break audit being done prior to March 12.%7

Feltner testified that he was not at work on the night he allegedly took extra breaks.
Respondent introduced an email from Kenneth Walker, a third shift lead, stating that Feltner and
Caleb Nolan were taking extra breaks on Saturday, April 20. R. Exh. 1. It also introduced
illegible clock punches. Walker did not testify. There isn’t any non-hearsay evidence that
Feltner violated Respondent’s break rules, including that of Melinda Doan at Tr. 1419. Nolan
was also disciplined for taking extra breaks on April 24, G.C Exh. §, p. 18.

Neither Nolan’s disciplinary notice nor Feltner’s mentions taking a break on April 20. I
find that Respondent has not established that Feltner violated its break policy on April 20,
although he concedes he did so on other occasions, without being disciplined, Tr. 678, 696. The
upshot of this is that it establishes that Respondent began to more strictly enforce its break policy
after the union organizing campaign began.

When an employer begins to enforce rules it never enforced previously or starts enforcing
them more strictly after learning of a union organizing campaign, the General Counsel
establishes a prima case of discriminatory motive. Then the employer is required to show that
enforcement was motivated by considerations unrelated to employees’ union activities, Jennie-O
Foods, 301 NLRB 305, 311 (1991). If it does not, it violates Section 8(a)(3) and (1) of the Act,
Dynamics Corp. of America, 286 NLRB 920, 921 (1987) enfd. 928 F. 2 609 (2d Cir 1991);
Kitsap Tenant Support Services, Inc. 366 NLRB No. 98, slip op. at 21 (2018).

The General Counsel has the burden of establishing a prima facie case (or making an
initial showing) sufficient to support an inference that protected or union conduct was a
motivating factor in the decision to more strictly enforce its rules, Southern Mail, Inc., 345
NLRB 645, 646 (2005). It has done so in this case with regard to its attendance rules, its break
policy and its cell phone policy. When the change affects many employees, the General
Counsel need not show that Respondent knew of the union or protected activity of specific
individuals affected by the change, /d. at 647. A Respondent cannot meet its burden of
establishing a defense under Wright Line by relying on rules that it began to enforce more strictly
after its awareness of union activity, St. Johns Community Services of New Jersey, 355 NLRB
414 (2010); Dynamics Corp., 286 NLRB 920 (1987); 296 NLRB 1252 (1989) enfd. 928 F.2d
609 (2d Cir. 1991); Upland Freight Lines, Inc., 209 NLRB 165, 166, 173 (1974) enfd. 527 F. 2d
766 (9™ Cir. 1976).

37 Thave looked through all 141 pages of GC. Exh. 44 and found that the first indication of employees
being disciplined as the result of a break audit occurred after Billy Surratt, then the second shift mixing
supervisor, observed 11 employees who went on break without clocking out on March 14, G.C. Exh 44,
pg. 55. Surratt, who did not testify in the hearing had spoken to these employees about violating the
break policy previously, apparently without disciplining them. Also see, GC. Exh. 44 p. 62, 63, 66, 68,
70, 73,76, 79.
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Stricter Enforcement of Cell Phone Policy

In mid-April 2024, Respondent first suspended and then terminated employees Susan
Howard*® and Edward McCracken, both open union supporters, for violating its cell phone
policy, G.C. Exh. 8, pp. 5-8.

Respondent’s Plant Rules in its handbook, G.C. Exh 6 at pages 34 and 46 lists examples
of offenses/violations which may result in discipline up to and including termination:

7. Using cameras, cell phones (includes playing games, text messaging, and taking
pictures/video...or any other electronic devices in production areas). Company-issued electronic
devices such as walkie-talkies are excluded from this provision.

The front page of G.C. Exh. 6 contains a hand -written note, stating “Zero Tolerance
machine guarding, cell phone, electric panel”. Page 34 of that handbook also contains a
handwritten note that “using cell phones on production floor automatic termination.” Human
Resources Generalist April Oakley testified that the handwriting is hers. She did not know when
she made those notations but testified that “it would have been roughly 2023,” Tr. 1198. As
discussed below Oakley’s testimony is tainted by Respondent’s wholesale violations of my
sequestration order, specifically Samantha Daniels’ communications with Oakley on June 5,
several days before she testified. I thus credit Oakley’s testimony only to the extent that the
handwritten notes were made by her and were not made prior to 2023. The record strongly
suggests that these insertions were made in December 2023 or later.

New Employees would have received the handbook containing Oakley’s handwritten
notes. There is no evidence that this is true for incumbent employees. In fact, the evidence is to
the contrary, Tr. 820.

Respondent’s Food Safety Manual, G.C. Exh. 35, p. 14 is worded somewhat differently
...Cell phone usage is not allowed in production areas (except for authorized
personnel such as supervisors, managers and authorized visitors). Cell phones must be

carried below the waist.

The use of these devices is permitted with permission from the plant manager,
Director of Food Safety and/or Quality.

38 There are 2 Susan Howards mentioned in this record. Susan Kaye Howard, the alleged
discriminatee was working in Respondent’s sanitation department, cleaning equipment, floors and
bathrooms, when she was terminated. The other Susan Howard, who worked in Quality Assurance, also
went by the name Ethyl and or Sylvia Howard, G.C. Exh. 16. Susan Kaye Howard distributed union
authorization cards in Respondent’s smoking area in the presence of supervisors, Tr. 776. Respondent’s
Chief of the Sanitation Department knew that Howard was a union supporter, Tr. §15-816, as the result of
her complaints about an employee throwing away union flyers.
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Prior to 2024, employees violating this rule were often simply warned to put their cell
phone away or issued warnings or suspended.’® Tr. 279, 420-21, 796-77, 1209, G.C. Exh. 45, pp
1 and 3. At least some of Respondent’s supervisors and leads were continuing to do so as late as
March 4, 2024, G.C. Exh. 45, p. 13, Tr. 420-21, 437-38, 728, G.C. Exh. 67 at 1:07.%° In about

2020, Liticia Horton received a written discipline for taking a picture with her cellphone; she was
not terminated for doing so, Tr. 318.

On March 4, 2024, HR Director Ben Charlick advised London HR generalist Misty
Looper that supervisors and leads should not be coaching employees “several” times about cell
phone use. Charlick did not tell Looper that an employee should be fired for a first offense.

Employees also regularly used their cellphones as a calculator with their supervisors or
lead persons’ knowledge, Tr. 280-85, 744-46.

For years prior to 2024, Respondent posted the following warning signs by the time
clocks at the London facility, G.C. Exh. 7, Tr. 440-41.

Cell phones are not permitted to be in use on the plant floor.
Failure to comply will result in automatic termination

Authorized cell phone use; Employee breakroom and outside break area

Despite the language of these signs, Respondent did not uniformly terminate employees
who used their cellphones on the production floor in 2023, G.C. Exh. 45, pp. 1 and 3.

Hearthside’s Food Safety Manual/Good Manufacturing Practices, G.C. Exh. 35, pp. 6,
14, which was also in effect in April 2024 prohibits: Carrying objects above the belt or
waistline. ..this does not pertain to company issued two-way radios...

Cell phone usage is not allowed in production areas (except for authorized personnel such
as supervisors, managers and authorized visitors). Cell phones must be carried below the
waist.

On April 17, 2024, Edward McCracken, an active union supporter,*' took his cell phone
out on the production floor to check the time. This was reported to management. McCracken

3% Brandon Smith was suspended for 3 days in June 2023 after being caught on his phone 3 times
within a year. The suspension notice also indicates that Smith would not have been disciplined if he had
only been using his cellphone as a calculator, G.C. 45, p.1.

40 Respondent did not call supervisor Billy Surratt to contradict Edward McCracken’s testimony on
this point. Thus, I credit McCracken.

41 T infer that Respondent was aware of McCracken’s union activity. At page 13 of its brief, it
appears to concede this. McCracken passed out many union authorization cards in the smoking area and
break room and attended union meetings. The record reflects that Respondent was being informed as to
who was attending those meetings, something that might be well established by messages improperly
deleted from Rachel Surratt’s and Samantha Daniels’ cellphones. McCracken wore union stickers in the
plant and had union material on his vehicle which he parked at the facility.
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was suspended for one day by Samantha Daniels, then terminated the next day. He was told that
he would be eligible for rehire in 6 months.

In 2025, McCracken tried to reapply for work through Respondent’s temporary
placement agency. He was told Respondent had put him on a do not rehire list, Tr. 426-27.4> 1
find that Respondent checked the ineligible for rehire box on McCracken’s termination notice
since it did so on Michael Fox’s and failed to produce McCracken’s termination notice, as
required by item 27 of the General Counsel’s subpoena.

I infer that McCracken as well as Michael Fox was deemed ineligible to rehire due to his
union activity. Other employees terminated for similar offenses were deemed eligible for rehire,
or at least not deemed ineligible.* .

Ricky Hale, terminated for cell phone use on March 18, 2024, G.C. Exh. 46, p 19.

Jeffrey Vanlandingham, fired for cell phone use on February 21, 2024 (neither box
checked). Id. p. 14.

Chris Collins, terminated for cellphone use in January 2024, Id. p. 6 (neither box
checked)

Avenoce Whitener, terminated for cellphone use on May 7, 2024, G.C. Exh. 60, pp 1-3.

Respondent has offered no alternative explanation for the disparate treatment of
McCracken, apart from his union activity.

Susan Howard worked for Respondent from July 2020 until she was terminated on April
30, 2024. She testified that sometime prior to 2024, she used the translator feature on her
cellphone to communicate with approximately 11 Spanish-speaking employees. On April 24,
2024, Howard took out her cellphone on the production floor. When Howard did so, she was
observed by HR generalist April Oakley.** Oakley testified that Howard was watching videos,
Tr. 1191. R. Exh. 2. Based on what appears to be contemporaneous documentation of the
incident, I credit Oakley despite the fact that Samantha Daniels was exchanging text messages
with Oakley about Susan Howard’s testimony on June 5, while Howard testified. Then Oakley
testified about Howard on June 10.

Howard was summoned to the human resources office and was sent home by Oakley and
acting shift manager Melinda Doan. The next day, Samantha Daniels told Howard she was
being terminated. There is no evidence that Howard had been disciplined by Respondent prior
to April 24.

42 McCracken’s affidavit does not mention this. However, no management witness contradicted this
testimony.
43 Aaron Jackson was deemed ineligible for rehire in January 2024, but he called the women in HR
M-FERs as he left the HR office, G.C. Exh. 46, p. 9.
4 Qakley is sometimes referred to in this record by what I assume is her maiden name, April Mullins.
Howard testified this incident occurred on April 19. I find that it occurred on April 24.
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Evidence regarding stricter enforcement of the cellphone policy after Respondent became
aware of union activity at London

Each of the alleged violations must be analyzed independently; however, the context in
which they occurred must also be considered. Related unfair labor practices are highly relevant
in determining both the credibility of witnesses and Respondent's motive with regard to a
particular allegation. Unlawful discrimination against one pro-union employee based on
antiunion animus often supports an inference that the same animus motivated its actions against
other pro-union employees, Embassy Vacation Resorts, 340 NLRB 846, 848 (2003); NLRB v
DBM, 987 F.2d 540 (8" Cir. 1993), Reeves Distribution Service, 223 NLRB 995, 998 (1976).
This is particularly true where, as in this case, where direct evidence and Respondent's obvious
discrimination against Michael Fox establishes hostility to unionization and employees' Section 7
rights.

The record clearly establishes that whatever its rules stated, employees were not
automatically terminated if caught with their cellphone out on the production floor prior to
March 6, 2024. At a non-mandatory town hall in about December 2023, Plant Manager Horn
announced that Respondent would start strictly enforcing its cell phone policy, Tr. 638-39, 749-
50.4> Hom testified at the December 2023 town hall, he told employees that Respondent’s
policy for cell phone use was “zero tolerance,” Tr. 1210. In the absence of evidence emanating
from a source other than Respondent, I decline to credit Horn’s testimony that he used the term
“zero tolerance.” It does not appear that he told employees that anyone caught with their
cellphone on the production floor would be fired immediately, even for a first offense. There is
no credible evidence that he made such a statement in the presence of second and third shift
employees.

On January 17, 2024, Respondent terminated Christopher Collins. On January 14,
Collins was observed by First Shift Manager Pamela Davidson stretched out on a pallet playing
on his phone, G.C. 45, p. 5. He appears to have had 13 % attendance points at this time, which
would have made him eligible for termination on attendance grounds.

Aaron Jackson was also terminated on January 17, 2024, G.C. Exh. 45, p. 7, also for
being stretched out on a pallet playing on his phone. Pamela Davidson also observed Jackson
leaning over a pallet, texting on his phone for at least a minute. When leaving the HR office,
Jackson called the HR generalists “MFers.”

Respondent terminated Karen Summerall on March 5, 2024, for being caught on her
cellphone the day prior. Summerall had been warned several times previously about this by her
lead. The record does not reflect when these warnings occurred, G.C. Exh. 45 p. 11, although
G.C. 45, p. 13 indicates these warnings were not too long before March 4.

45 Not every employee attended this town hall, Tr. 822. The record does not indicate how many
attended or whether one was held on all 3 shifts in December 2023. Only managers are required to attend
the town halls, Tr. 1168. I assume that in December 2023 there were 4 separate town halls as there were
in March 2024. The record does not establish the Hom spoke from a script or said the same things at each
one.

46 There is an inconsistency in Respondent’s documentation. G.C. 45 p. 6 indicates that the last day
Collins worked was January 11.

25



10

15

20

25

30

35

JD-78-25

Respondent terminated Jeffrey Vanlandingham on March 12, 2024, for cell phone use,
Tr. 1358-59, G.C. Exh. 45, p. 14. However, the record does not establish when Vanlandingham
was caught on his cellphone. By this time, Respondent was well aware of the union organizing
campaign. Vanlandingham had other performance issues during his brief tenure (about 3 weeks)
at Respondent’s facility, the dates of which are documented, Id. p. 14-15. Vanlandingham was
observed using his phone on camera. Davidson’s testimony at 1358-59 establishes that other
supervisors and leads reported to Davidson that other employees were using their cellphones and
that Respondent took no disciplinary action,

Ricky Hale was terminated for cellphone use on March 18, 2024, also after Respondent
became aware of union organizing., Id. at 17-18.

These are the only terminations for cellphone use in the record predating the terminations
of Edward McCracken, Susan Howard and Ben Nolan. It is noteworthy that all of the pre-March
terminations occurred within the “jurisdiction” of Pamela Davidson, the first shift manager.
There is no evidence of any pre-March enforcement of the “no-tolerance” policy by any other
manager. Numerous managers, supervisors and leads are listed in paragraph 4 of the complaint
and admitted to be such in Respondent’s answer. The fact that Respondent cannot establish that
the zero-tolerance cell phone policy was enforced by any of these, other than Davidson, leads me
to infer that it was not. There is no evidence of an announcement of zero tolerance or immediate
termination prior to the union campaign on the second and third shifts.*’

Both Edward McCracken and Susan Howard, 2 union supporters terminated for cell
phone use, worked the second shift, not Davidson’s first shift. Unlike the employees terminated
by Davidson prior to March 12, they appear to have been terminated solely for one-time cell
phone use, G.C. Exh. 8, pg. 5 and 7.

Ben Nolan, who was terminated for cell phone use and possibly vaping, worked on the
third shift. There is no evidence that Horn told second shift or third shift employees that anyone
caught with a cellphone would be terminated upon a first offense. None of the supervisors,
leads, or shift managers on those shifts so testified.*® Both McCracken and Susan Howard
credibly denied being aware of this, Tr. 438-441, 822, as did Ben Nolan, Tr. 1074.

McCracken’s testimony that Billy Surratt saw him with his cellphone out in January 2024
and told him to put it away is uncontradicted and credited, Tr. 437-38. This occurred after Surratt
supposedly knew about the zero-tolerance rule. Samantha Daniels’ text messages during the

47 Human Resource employees such as April Oakley and Misty Looper are usually only at the plant
during the first shift, and the last hour of the third shift, Tr. 991, 1081-82. Oakley testified she works 4:00
a.m. to noon, Tr. 1180. Third shift employee Ben Nolan’s hours were 9:00 p.m. to 5:00 a.m.

8 For Howard this would be Lee Powell and Roy Hacker, who did not testify; for McCracken: Billy
Surratt, leads Shawn Johnson and Rodney Garrett, who did not testify and Rachel Surratt, who testified
and said nothing about the December 2023 town hall, G.C. Exh. 8, pgs 5-6 and 7-8. When the General
Counsel called Rachel Surratt to testify, Respondent did not ask her any questions, Tr. 1122.

Nolan’s supervisors were Matt Moore, his line leads were Darrell Brown and Sharae Collins. Melinda
Doan was the acting third shift manager. Neither Moore nor Doan testified about the December 2023
town hall. Brown and Collins did not testify.
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hearing and Respondent’s failure to call Billy Surratt after McCracken testified, indicates that
Respondent knew it could not rebut McCracken’s testimony, G.C. Exh. 67, IMG 3330.

Davidson confirmed the testimony of the rank-and-file employees, that prior to 2024,
“the plant manager we had was not really big on pushing the rules.” Tr. 1353. She testified that
this changed when the London facility got a new plant manager and a new human resources
manager.** However, Dave Horn had been the plant manager for about 11 months by the time of
the December 2023 town hall. Apart from a few disciplines issued by Davidson, discussed
herein, there is no evidence of any other effort by Horn or any other manager to strictly enforce
Respondent’s rules prior to the union campaign.

If strict enforcement began with the hiring of Daniels, it occurred after March 4, 2024.
Thus, it is apparent that with regard to rules enforcement it was business as usual until December
2023 or January 2024 on the first shift and until late March or April on the second and third
shifts. There is no non-discriminatory explanation for the sudden change.

Davidson testified that Dave Hormn announced that there would be no tolerance for
violations of the cell phone policy at the December 2023 town hall meeting, Tr. 1354. Exactly
what Horn said at that meeting is not clear. There is no documentation, such as notes, a script,
audio or video of Horn’s December 2023 remarks. Furthermore, there is no evidence that Horn’s
remarks at each session of the December 2023 were identical. Davidson’s testimony is not
corroborated by any witness other than Horn. Not a single rank and file employee testified that
Horn made such a remark e.g., Tr. 820, 1074.

Moreover, not every employee attended one of the 4 town hall sessions. They were not
mandatory. Attendance was not taken, Tr. 1363. The primary reason that Samantha Daniels
started giving away prizes at the town halls in March 2024 was to promote attendance, Tr. 1169.
If attendance was good, she would not likely have had to do so. Thus, there is no evidence to
support Dave Horn’s testimony that at the December 2023 town hall, “we let everyone know that
it’s zero tolerance...being caught on a phone...will end up in termination,” Tr. 1210.

As of March 4, 2024, Lead person Stephanie Hayes, G.C. 45, p. 13, was certainly
unaware that the “no tolerance” rule was to be strictly enforced. I decline to credit Davidson’s
self-serving testimony in this regard.

Dave Horn testified that Hearthside’s policy with respect to cell phones is “zero
tolerance.” When Respondent asked Plant Manager Horn what changes he made with respect to
cell phone policy, Tr. 1209. Horn responded:

I didn't -- didn't make any changes, just made

sure that it was reinforced and communicated. I
communicated in the town hall, letting them know that,
hey, you know, this is -- this is something that's been

4 If pushing the rules began in earnest only after the London plant got a new human resources
manager, the “pushing” could not have begun before Daniels’ first day on the job, March 4. Respondent
knew of the union campaign by March 6, if not earlier.
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in place. This is something we're going to follow, and
that's what we're going to do going forward.

Respondent’s written policies do not require termination for cell phone use on a first
offense. Horn testified that he advised employees that zero tolerance was Respondent’s policy at
the December town hall. I do not credit this testimony.

I credit employee testimony that the cell phone policy was not enforced as written,
including during the union campaign. Employees used their cell phones as a calculator, due to a
shortage of calculators, long after the start of the union campaign, Tr. 545-46, 605-07, 727, 746,
792.

In sum, it is clear that a policy of consistent and uniform enforcement of the cellphone (as
well as the break rules) only manifested itself after Respondent was aware of the union
organizing campaign, if then, Hyatt Regency Memphis, 296 NLRB 259, 262 (1989) enfd. 944
F.2d 904 (6 Cir. 1991). As aresult, I find that Edward McCracken, Susan Kaye Howard and
Caleb “Ben” Nolan were unlawfully discharged, Dynamics Corp., 286 NLRB 920 (1987); 296
NLRB 1252 (1989) enfd. 928 F.2d 609 (2d Cir. 1991). Respondent has failed to satisfy its
burden imposed by Wright Line, that even absent its knowledge of the union campaign, it would
have discharged these employees.

Discipline and termination of Caleb “Ben” Nolan (complaint paragraphs 22 (d)-(h)

Caleb “Ben” Nolan worked for Respondent at the London facility for 10 years or more.
In 2024 he worked in the mixing department on the third shift. He was a very open supporter of
the Union and served as a union election observer in May 2024.

The record contains evidence about discipline he received as follows:

March 15 warning for excessive attendance points (complaint paragraph 17 (c),
G.C. Exh §, p. 21.

April 24, 2024 warning for excessive breaks (complaint paragraph 18 (c¢). G.C.
Exh. 8 p. 18.

As discussed with regard to Derek Feltner, Respondent introduced an email from
Kenneth Walker, a third shift lead, stating that Feltner and Caleb Nolan were taking extra breaks
on Saturday, April 20. R. Exh. 1. It also introduced illegible clock punches. Walker did not
testify. Unlike Feltner, Nolan’s testimony confirms that he was taking an extra break at about
this time. He contends Matt Moore gave him permission to do so.

June 5, 2024 written warning/suspension for ruining a batch of dough

Respondent issued a warning and suspended Nolan for ruining a batch of dough in June.
It later determined that he may not have been responsible and rescinded both the warning and
suspension. Respondent paid Nolan for the time he missed from work. There is no
documentation in this record about this incident.
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September 2024 suspension and termination (complaints paragraph 22 (d)-(h).

In September 2024, Respondent suspended and then terminated Nolan for using his
cellphone and possibly vaping on the production floor. The General Counsel notes that the email
Melinda Doan, the third shift supervisor, sent to HR on September 12, G.C. 46, p. 26, does not
mention the vape and merely repeats Nolan’s assertion that he was calling his wife. However,
Nolan’s testimony confirms that Doan saw him with a vape, Tr. 1002-04.°° Nevertheless,
Respondent has not established that it would have terminated Nolan in the absence of the cell
phone policy.

To put it another way, Respondent has not established that it would have terminated
Nolan only for the vaping infraction. Respondent has a zero-tolerance policy regarding smoking
and vaping, G.C. Exh. 35, p. 6. Carrying any type of tobacco products, including e-cigarettes or
vaping is similarly prohibited, G.C. 35, p. 6. G.C. Exh. 6, p. 1 & 46 (p. 23 of 25). Respondent
did not terminate employees who were reported to management for violating its smoking rules,
G.C. Exh. 88, 90. Employee BT was suspended on November 1, 2023, for violating
Respondent’s Tobacco-free workplace rule, G.C. Exh. 90. This was his third discipline in little
over 2 months. Employee JS was likewise suspended for having tobacco in his mouth while
mixing product. He also had 2 prior violations of company rules, one for work performance, the
other for taking unauthorized breaks.

Nolan testified that he called his wife to pick him up at about 4:30 a.m. and that he had
permission to do so. He testified that the vape he was seen with did not belong to him. He
asserted that he was charging it for another employee.

Melinda Doan, the third shift supervisor, testified that when walking through the mixing
room on September 12, she observed Nolan sitting on a pallet of ingredients, propped up, with
his phone. Further, she saw him pull out his vape and put it to his mouth. Then, Nolan begged
her not to discipline him, Tr. 1420-21.

As was the case with Edward McCracken and Susan Howard, there is no evidence that
employees on the second and third shifts were advised prior to the union campaign that
employees would be immediately terminated if caught with their cellphones on the production
floor. There is no evidence that the cellphone policy was enforced on the second and third shifts
more strictly until after the union campaign started. There is no evidence that Nolan was aware
of Respondent’s stricter enforcement of its rules until April 2024.

Finally, given the frequency that employees violated Respondent’s rules prior to March 6,
2024, it is highly unlikely that there were no such violations on the second or third shifts (or
additional violations on first shift) between December 2003 and March 6. If such violations
occurred, employees were not disciplined for them.

50 Nolan’s testimony that the vape did not belong to him is not credible, Tr. 1052-53, 1060-61.
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Analysis

As stated previously, when an employer begins to enforce rules it never enforced
previously or starts enforcing them more strictly after learning of a union organizing campaign, it
violates Section 8(a)(3) and (1) of the Act. The General Counsel has the burden of establishing a
prima facie case (or making an initial showing) sufficient to support an inference that protected
or union conduct was a motivating factor in the decision to more strictly enforce its rules,
Southern Mail, Inc., 345 NLRB 645, 646 (2005). It has done so in this case with regard to
Respondent’s attendance rules, its break policy and its cell phone policy. When the change
affects many employees, the General Counsel need not show that Respondent knew of the union
or protected activity of specific individuals affected by the change, /d. at 647.

A Respondent cannot meet its burden of establishing a defense under Wright Line by
relying on rules that it began to enforce more strictly after its awareness of union activity, Sz.
Johns Community Services of New Jersey, 355 NLRB 404 (2010); Dynamics Corp., 286 NLRB
920 (1987); 296 NLRB 1252 (1989) enfd. 928 F.2d 609 (2d Cir. 1991); Upland Freight Lines,
Inc., 209 NLRB 165, 166, 173 (1974) enfd. 527 F. 2d 766 (9" Cir 1976). In this case, the
discharges of Edward McCracken, Susan Howard and Caleb “Ben” Nolan are illegal in that the
General Counsel has established that Respondent’s zero tolerance policy was enforced on the
second and third shifts only after Respondent was aware of union activity and after the Union
had filed its representation petition.

Respondent has not met its burden to establish the contrary. At best, it established that its
zero-tolerance policy was enforced by one manager, Pamela Davidson, prior to Respondent’s
awareness of union activity and even that is doubtful. There is no other manager, out of many,
who enforced the zero-tolerance policy on the first shift prior to March 12, 2024. Moreover, the
testimony of plant manager Dave Horn establishes that Respondent was aware of the stirrings of
union activity as early as September 2023.

I do not credit Respondent’s reliance on Dave Horn’s testimony that in December 2023,
he was correcting deficiencies in the way Respondent’s rules were enforced at the London
facility prior to his arrival. By the time of Horn’s December 2023 town hall meeting, he had
been the plant manager at London for over 11 months. There is no evidence as to what
precipitated his remarks at that meeting, even assuming they comport with his testimony. The
only thing that had changed over the course of those 11 plus months was Horn’s awareness of
union activity at the plant.

Failure to promote Bobby Messer to an area operator position (complaint paragraph 22)

Bobby Messer was one of the leaders of the union organizing campaign. Respondent was
aware of that fact. Messer was terminated by Respondent for attendance in 2020 and rehired in
2023 as a machine operator. In 2024, Messer was working on the second shift.

Messer was written up for attendance points on April 23, 2024, G.C. Exh. 8, pg. 9. He

was told that that the write-up would be rescinded, but there is no documentation that this
occurred.
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In about April 2024, shift supervisor Clayton Morgan told Messer that he was going to be
promoted to an area operator on production line 5. Morgan may or may not have been the
second shift supervisor over Messer at the time. Respondent selected a different employee for
this position. That employee moved to another job later and Messer was promoted to the area
operator position.

I find that the General Counsel made a prima facie or initial showing of discrimination.
Respondent knew that Messer was one of the leading union adherents in the plant. Respondent
bore a great deal of animus towards the union campaign, and I infer towards Messer for his role
in it. Messer was obviously qualified for the area operator position as shown by his belated
promotion. Under Wright Line, the burden of proof shifts to Respondent to establish that it had a
non-discriminatory reason for selecting the other employee for the position. It failed to satisfy
this burden in that there is no evidence establishing why Messer was not selected for the area
operator position in April 2024, or why the other employee was selected.

Requesting employees to distribute anti-union flyers

Although addressed in the General Counsel’s brief, this was not pled in the complaint and
I decline to rule on this allegation.

Disparate enforcement of Respondent’s anti-harassment policy (complaint
paragraph 22 (¢)

A photograph was taken of 4 union supporters, Mark Brown, Michael Lambert, Dale
Houston and “Ben” Nolan and others at a union meeting. That photo appeared on a Facebook
page. Later, an anti-union employee, maintenance employee Arlie Lambdin affixed a sticker to
his toolbox with this picture. Under it was written “Do not trust what these guys tell you they
will lie to you. Just like they are getting lied to,” G.C. Exh. 14.

After he saw the sticker, Mark Brown complained to Melinda Doan. Doan told Brown
that Respondent would remove the sticker, Tr. 574. The sticker was removed at Respondent’s
direction, within an hour of Mark Brown’s complaints about it, Tr. 619, 931-33.

I find that the record does not establish a violation of the Act and dismiss this complaint
item.

Allegations regarding disciplinary warning issued to Philip Wierzgac for violating Respondent’s
break policy (complaint paragraphs 23, 18 (b) and (c))

Philip Wierzgac worked for Respondent until November 2024, when he had to end his
employment due to health issues. The Union filed an unfair labor practice naming Wierzgac as
a discriminatee on April 25, 2024, G.C. Exh. 1(0).

Wierzgac testified that just after voting on May 7, and before clocking out, he stepped

outside to smoke., Tr. 130-31, 139-40, 151-52. Wierzgac testified that he had been told not to
clock out before voting. Vanessa Post saw him and asked if he had clocked out. Wierzgac told
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her he had not. Respondent issued Wierzgac a written warning for taking a break without
clocking out, R. Exh. 5, G.C. Exh. 8§, p. 13.3!

Respondent relied on a document, R. Exh. 5, and the testimony of supervisor Matt
Moore, Tr. 1287-88. Moore testified that April Oakley called him on Monday morning May 6
and informed him that she saw Wierzgac outside taking a break just before quitting time. Oakley
did not testify about this incident. Moore testified that he saw Wierzgac returning from this
break and knew he had not clocked out.

I find that this warning was illegal in that it was one of many disciplinary measures taken
pursuant to Respondent’s illegal stricter enforcement of its rules. I need not address whether or
not it was also a Section 8(a)(4) violation related to the filing of the April ULP charge.

Objectionable conduct not alleged as an unfair labor practice.

Union objection 9 alleges that Respondent Employer played a video message on the large
TV screen in its break room during polling hours. In that video, Plant Manager Dave Horn
addressed employees and urged them to vote no in the representation election. The break room
was on the ground floor below the polling area. Employees had to pass the TV in the breakroom
on their way to vote in the representation election. The Horn video was playing during polling
until supervisor Ines Grahic noticed employees taking photos of it, Tr.857-58.52 Grahic then
turned the TV off, Tr. 857-58, 904-05, G.C. Exh. 42. The content of the video constitutes an
unfair labor practice as discussed previously. Apart from its content, the playing of the video
during the polling constitutes objectionable conduct warranting setting aside the election and
ordering a second election, Milchem, Inc., 170 NLRB 362 (1968); Bio-Medical Applications of
Puerto Rico, Inc. 269 NLRB 827 (1984).

Conclusions of Law

Respondent, Hearthside Food Solutions/Maker’s Pride violated Section 8(a)(1) and/or
Section 8(a)(3) by:

Engaging in surveillance and otherwise interfering with employees’ union activity.

Interrogating employees about their union activities and sympathies.

Soliciting grievances and impliedly promising to remedy them if employees refrain from
selecting a union, including Local 57 of the Bakery Confectionary Tobacco Workers and Grain

Millers (BCTGM).

Soliciting grievances and impliedly promising to remedy them if employees refrain from
selecting a union, during the representation election by playing the David Horn video.

31 The exhibit says this occurred on May 6. Given the confusion as to what day it is on the third shift,
I credit Wierzgac that this occurred on May 7, after balloting in the representation election began.
52 The cited testimony of Kimberly Fellner Dalton is uncontradicted and thus credited. Respondent
did not call Ines Grahic to rebut this testimony.
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Calling the police in response to legal union activity at its London, Kentucky facility on
March 12, 2024.

More strictly enforcing its cellphone policy, break policy and/or other rules and policies
after learning of union activity by terminating and disciplining employees.

Impliedly stating that Respondent would reinstate its 401K match only if employees
rejected union representation.

Conducting a raffle and distributing prizes to discourage employees from choosing union
representation.

Failing to adequately repudiate its illegal rule prohibiting employees from discussing
discipline.

Promulgating and maintaining a handbook rule prohibiting “Malicious gossip or
spreading rumors or engaging in behavior designed to create discord and lack of harmony.”

Respondent violated Section 8(a)(3) and (1) in terminating Michael Fox, Edward
McCracken, Susan Howard and Caleb “Ben” Nolan.

Respondent violated Section 8(a)(3) and (1) by failing to promote Bobby Messer to an
area operator position in April 2024.

On these findings of fact and conclusions of law and on the entire record, I issue the
following recommended

Order Setting Aside the May 7-8, 2024 election and directing a new election.

During the critical period between the filing of the representation petition on April 5,
2024 and the May 7-8 election Respondent committed many unfair labor practices, including the
stricter enforcement of its cellphone policy, the playing of Dave Horn’s campaign video
soliciting grievances and impliedly promising to remedying them before and during the polling
and the discharges of Edward McCracken and Susan Kaye Howard. These unfair labor practices
also constitute objectionable conduct warranting setting aside the election and ordering a new
election. It is the Board’s usual policy to direct a new election whenever an unfair labor practice
occurs during the critical period. The unfair labor practices herein interfered with the exercise of
a free and untrammeled choice in the election. Despite the margin of the Union’s defeat, one
cannot conclude, given the number of unfair labor practices and their nature, that the unlawful
conduct could not have affected the election results. Union Tank Car, 369 NLRB No. 120, slip
op. at 3-4 (2020).

IT IS ORDERED that the election held on May 7-8, 2024, is set aside and Case 09-RC-

339359 is severed and remanded to the Regional Director for Region 9 to conduct a second
election whenever the Regional Director shall deem appropriate.
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Remedy of the Unfair Labor Practices

The Respondent, having illegally discharged Michael Fox, Edward McCracken, Susan
Kaye Howard and Caleb “Ben” Nolan, must offer them reinstatement and make each of them
whole for any loss of earnings and other benefits. Backpay shall be computed in accordance with
F. W. Woolworth Co., 90 NLRB 289 (1950), with interest at the rate prescribed in New Horizons,
283 NLRB 1173 (1987), compounded daily as prescribed in Kentucky River Medical Center, 356
NLRB No. 8 (2010). Respondent shall compensate each of them for their search-for-work and
interim employment expenses regardless of whether those expenses exceed their interim
earnings, computed as described above.

Respondent shall file a report with the Regional Director for Region 9 allocating backpay
to the appropriate calendar quarters. Respondent shall also compensate Michael Fox, Edward
McCracken, Susan Kaye Howard and Caleb “Ben” Nolan for the adverse tax consequences, if
any, of receiving one or more lump-sum backpay awards covering periods longer than 1 year,
AdvoServ of New Jersey, 363 NLRB No. 143 (2016). Also, within 21 days of the date the
amount of backpay is fixed either by agreement or Board order, or such additional time as the
Regional Director may allow for good cause shown, file with the Regional Director for Region 9
a copy of the corresponding W-2 form for each of these employees reflecting the backpay award.

On these findings of fact and conclusions of law and on the entire record, I issue the
following recommended??

Order

Respondent, Hearthside Food Solutions/Maker’s Pride, its officers, agents, successors,
and assigns, shall

1. Cease and desist from

(a) Creating the impression that they are surveilling union activity

(b) Engaging in the surveillance of employees’ union or other protected activities

(c) Interrogating employees about their union activities and sympathies.

(d) More strictly enforcing its cellphone, break or other policies in response to
union activity.

(e) Soliciting grievances and impliedly promising to remedy them if employees
do not choose union representation.

(f) Conducting raffles and awarding prizes to employees to discourage them from
choosing union representation.

(g) Terminating and/or disciplining employees as the result of its illegal stricter
enforcement of its rules and policies.

(h) Terminating and/or disciplining employees or otherwise discriminating
against employees because they support a union or engage in union activity

33 If no exceptions are filed as provided by Sec. 102.46 of the Board’s Rules and Regulations, the
findings, conclusions, and recommended Order shall, as provided in Sec. 102.48 of the Rules, be adopted
by the Board and all objections to them shall be deemed waived for all purposes.
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(1) Summoning the police in response to legal union activity

() Implying that benefits, such as a 401K match, will be granted or restored
only if employees do not choose union representation.

(k) Soliciting employees to appear in a campaign video without meeting the
required NLRB safeguards.

(I) Failing to promote an employee due to his or her union activities

(m)promulgating and maintaining a handbook rule prohibiting “Malicious gossip
or spreading rumors or engaging in behavior designed to create discord and
lack of harmony.”

(n) In any like or related manner interfering with, restraining, or coercing its
employees in the exercise of their rights under Section 7 of the Act.

2. Take the following affirmative action necessary to effectuate the policies of the
Act.

(a) Within 14 days from the date of the Board’s Order, offer Michael Fox,
Edward McCracken, Susan Kaye Howard and Caleb “Ben” Nolan full
reinstatement to their former jobs or, if that job no longer exists, to a
substantially equivalent position, without prejudice to seniority or any other
rights or privileges previously enjoyed.

(b) Make Michael Fox, Edward McCracken, Susan Kaye Howard and Caleb
“Ben” Nolan whole for any loss of earnings and other benefits suffered as a
result of the discrimination against them, in the manner set forth in the
remedy section of the decision.

(c) Compensate Michael Fox, Edward McCracken, Susan Kaye Howard and
Caleb “Ben” Nolan for the adverse tax consequences, if any, of receiving a
lump-sum backpay award, and file with the Regional Director for Region 9,
within 21 days of the date the amount of backpay is fixed, either by
agreement or Board order, a report allocating the backpay award to the
appropriate calendar years

(d) Compensate Michael Fox, Edward McCracken, Susan Kaye Howard and
Caleb “Ben” Nolan for their search-for-work and interim employment
expenses regardless of whether those expenses exceed their interim earnings.

(e) Compensate Bobby Messer for any loss of earnings or other benefits as a
result of its failure to promote Messer to an area operator position in April
2024.

(f) Amend Bobby Messer’s personnel records to reflect his seniority in the area
operator position since April 2024.

(g) Adequately repudiate its rule against employee discussion of discipline in
accordance with Passavant Memorial Area Hospital 237 NLRB 138 (1978).

(h) Rescind and adequately repudiate its rule that prohibits “Malicious gossip or
spreading rumors or engaging in behavior designed to create discord and lack
of harmony.”

(1) File with the Regional Director for Region 9 a copy of Bobby Messer,
Michael Fox, Edward McCracken, Susan Kaye Howard and Caleb “Ben”
Nolan’s corresponding W-2 form(s) reflecting the backpay award as set forth
in the remedy section of this decision.
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Preserve and, within 14 days of a request, or such additional time as the
Regional Director may allow for good cause shown, provide at a reasonable
place designated by the Board or its agents, all payroll records, social
security payment records, timecards, personnel records and reports, and all
other records, including an electronic copy of such records if stored in
electronic form, necessary to analyze the amount of backpay due under the
terms of this Order.

(k) Rescind and expunge from employee personnel records all discipline

)

imposed as the result of its enhanced enforcement of its cellphone, break or
other policies, which occurred after it discovered union activity at its
London, Kentucky facility.

Within 14 days after service by the Region, post at its London, Kentucky
facility copies of the attached notice marked "Appendix”.>* The notice shall
be in English and in additional languages if the Regional Director determines
that a significant number of employees are unable to read English well.
Copies of the notice, on forms provided by the Regional Director for Region
9, after being signed by the Respondent's authorized representative, shall be
posted by the Respondent and maintained for 60 consecutive days in
conspicuous places including all places where notices to employees are
customarily posted. In addition to physical posting of paper notices, the
notices shall be distributed electronically, such as by email, posting on an
intranet or an internet site, and/or other electronic means, if the Respondent
customarily communicates with its employees by such means. Electronic
notices must also be in languages other than English if the Regional Director
reasonably so determines. Reasonable steps shall be taken by the Respondent
to ensure that the notices are not altered, defaced, or covered by any other
material. In the event that, during the pendency of these proceedings, the
Respondent has gone out of business or closed the facility involved in these
proceedings, the Respondent shall duplicate and mail, at its own expense, a
copy of the notice to all current employees and former employees employed
by the Respondent at any time since March 11, 2024.

(m) Within 21 days after service by the Region, file with the Regional Director a

sworn certification of a responsible official on a form provided by the Region
attesting to the steps that the Respondent has taken to comply.

Dated, Washington, D.C., September 17, 2025

Arthur J. Amchan
Administrative Law Judge

4 If this Order is enforced by a judgment of a United States court of appeals, the words in the notice
reading "Posted by Order of the National Labor Relations Board" shall read "Posted Pursuant to a
Judgment of the United States Court of Appeals Enforcing an Order of the National Labor Relations
Board."
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APPENDIX
NOTICE TO EMPLOYEES
Posted by Order of the
National Labor Relations Board

An Agency of the United States Government

The National Labor Relations Board has found that we violated Federal labor law and has
ordered us to post and obey this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO
Form, join, or assist a union.
Choose representatives to bargain with us on your behalf.
Act together with other employees for your benefit and protection.

Choose not to engage in any of these protected activities.

WE WILL NOT more strictly enforce our rules and policies, including our cellphone,
break and attendance policies, as the result of discovering union activity at this facility.

WE WILL NOT discipline or discharge you based on stricter enforcement of our rules
and policies which enforcement began after our awareness of union activity.

WE WILL NOT discharge, suspend or otherwise discriminate against any of you for
engaging in union or other protected concerted activity.

WE WILL NOT summon the police in response to legal union activity,

WE WILL NOT question you in a manner that may reveal your attitude towards union
activity or participation in union activity.

WE WILL NOT create the impression that we are spying on your union activities.
WE WILL NOT spy on your union activity.

WE WILL NOT conduct raffles or otherwise distribute prizes or grant other benefits in
order to discourage support for a union.

WE WILL NOT solicit your grievances and impliedly promise to remedy those
grievances if you forgo union representation.

WE WILL NOT make statements which imply that benefits, such as a 401K match, will
only be restored if employees forgo union representation.
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WE WILL NOT solicit you to appear in a campaign video unless we comply with certain
safeguards established by the NLRB

WE WILL NOT fail to promote you due to your union activity.

WE WILL NOT require you to keep your disciplinary meetings and discipline
confidential or threaten you with discipline if you do not do so.

WE WILL NOT in any like or related manner interfere with, restrain, or coerce you in the
exercise of the rights guaranteed you by Section 7 of the Act.

WE WILL, within 14 days from the date of the Board’s Order, offer Michael Fox,
Edward McCracken, Susan Kaye Howard and Caleb “Ben” Nolan full reinstatement to their
former jobs or, if that job no longer exists, to a substantially equivalent position, without
prejudice to their seniority or any other rights or privileges previously enjoyed.

WE WILL make Michael Fox, Edward McCracken, Susan Kaye Howard and Caleb
“Ben” Nolan whole for any loss of earnings and other benefits resulting from their discharges,
less any net interim earnings, plus interest compounded daily.

WE WILL compensate Michael Fox, Edward McCracken, Susan Kaye Howard and
Caleb “Ben” Nolan for the adverse tax consequences, if any, of receiving a lump-sum backpay
award, and WE WILL file a report with the Regional Director for Region 9 allocating the
backpay award to the appropriate calendar quarters.

WE WILL compensate Michael Fox, Edward McCracken, Susan Kaye Howard and
Caleb “Ben” Nolan for their search-for-work and interim employment expenses regardless of
whether those expenses exceed their interim earnings.

WE WILL, within 14 days from the date of this Order, remove from our files any
reference to the unlawful discipline and discharge of Michael Fox, Edward McCracken, Susan
Kaye Howard and Caleb “Ben” Nolan and WE WILL, within 3 days thereafter, notify them in
writing that this has been done and that the discipline and discharge will not be used against
them in any way.

WE WILL compensate Bobby Messer for any loss of earnings or other benefits as a
result of our failure to promote Messer to an area operator position in April 2024.

WE WILL amend Bobby Messer’s personnel records to reflect his seniority in the area
operator position since April 2024.

WE WILL rescind and expunge from our personnel files all discipline imposed as a result
of our stricter enforcement of our cellphone, break, attendance and other policies that occurred
after our discovery of union activity at our London, Kentucky facility.
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WE WILL rescind and adequately repudiate our rules against discussing employee
discipline and our rule that prohibits “Malicious gossip or spreading rumors or engaging in
behavior designed to create discord and lack of harmony.”

WE WILL file with the Regional Director for Region 9, within 21 days of the date the
amount of backpay is fixed by agreement or Board order or such additional time as the Regional
Director may for good cause shown, a copy of Bobby Messer, Michael Fox, Edward McCracken,
Susan Kaye Howard and Caleb “Ben” Nolan’s corresponding W-2 form(s) reflecting the back
pay award.

Hearthside Food Solutions/Maker’s Pride
(Employer)

Dated By

(Representative) (Title)

The National Labor Relations Board is an independent Federal agency created in 1935 to
enforce the National Labor Relations Act. It conducts secret-ballot elections to determine
whether employees want union representation, and it investigates and remedies unfair labor
practices by employers and unions. To find out more about your rights under the Act and how to
file a charge or election petition, you may speak confidentially to any agent with the Board’s
Regional Office set forth below. Y ou may also obtain information from the Board’s website:
www.nlrb.gov.

If you wish to contact an NLRB agent, you may call the Board’s toll-free number 1-844-
762-6572 or contact the Board’s Region 9 office at 550 Main St., Rm 3-111, Cincinnati, Ohio
45202-3271, Tel: 513-684-3686, Hours 8:00-4:30 p.m.

The Administrative Law Judge’s decision can be found at www.nlrb.gov/case/09-CA -
337878 or by using the QR code below. Alternatively, you can obtain a copy of the decision
from the Executive Secretary, National Labor Relations Board, 1015 Half Street, S.E.,
Washington, D.C. 20570, or by calling (202) 273-1940.

THIS IS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED BY ANYONE

THIS NOTICE MUST REMAIN POSTED FOR 60 CONSECUTIVE DAYS FROM
THE DATE OF POSTING AND MUST NOT BE ALTERED, DEFACED, OR COVERED BY
ANY OTHER MATERIAL. ANY QUESTIONS CONCERNING THIS NOTICE OR
COMPLIANCE WITH ITS PROVISIONS MAY BE DIRECTED TO THE ABOVE
REGIONAL OFFICE’S COMPLIANCE OFFICER, (513) 684-3686.



