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DECISION
Statement of the Case

KELTNER W. LOCKE, Administrative Law Judge: The Respondent, an independent film
production company, violated Section 8(a)(1) and (3) of the Act by discharging an employee for
participating in a strike. It did not otherwise violate the Act.

Nomenclature
As used herein, the term “complaint™ refers to the September 20, 2024 amended
complaint. The term “original complaint” refers to the April 17, 2024 complaint and notice of
hearing.

The terms “General Counsel,” “Acting General Counsel” and "the government" refer to the
Acting General Counsel of the National Labor Relations Board and, where context indicates, to
the attorneys representing the Acting General Counsel during the hearing.

The terms “Union,” "Charging Party,” and “IATSE” refer to the International Alliance of
Theatrical Stage Employees, Moving Picture Technicians, Artists and Allied Crafts of the United
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States, its Territories and Canada, AFL-CIO, CLC." Where context indicates, the terms may
also refer to the attorney representing the Union at the hearing.

The term “Respondent” refers to Bull Street the Movie, LLC, the independent film
production company which produced the feature film titled “Bull Street.” At the time of the
hearing, Lynn Dow, who wrote and directed the movie, was the sole owner of the Respondent.
For reasons discussed below, Dow, in her capacity as owner, represented the Respondent at
the hearing.

Procedural History

This case began on July 22, 2022, when the Charging Party, International Alliance of
Theatrical Stage Employees, Moving Picture Technicians, Artists and Allied Crafts of the United
States, its Territories and Canada, AFL—-CIO, CLC, filed an unfair labor practice charge against
the Respondent, Bull Street the Movie, LLC. The Board's staff docketed this charge as Case
10-CA-299951.2

The Union amended this charge on December 20, 2022, August 16, 2023, December 5,
2023, and February 7, 2024.

On April 17, 2024, the Regional Director for Region 10 of the Board issued a complaint
and notice of hearing. In doing so, the Regional Director acted on behalf of, and with authority
delegated by, the Board's Acting General Counsel. On September 20, 2024, the Regional
Director issued an amended complaint. The Respondent filed timely answers to the complaint
and amended complaint.

The Respondent is a limited liability company created for the sole purpose of producing a
feature motion picture titled "Bull Street." After it did so, a limited number of theaters exhibited
the movie, generating enough revenue for the Respondent to satisfy certain debts, including
attorney fees. However, in the absence of a contract with a streaming service, the Respondent
had no further income and could not afford legal counsel in this proceeding.

1 Complaint par. 3 alleges that, at all material times, the Union has been a labor
organization within the meaning of Sec. 2(5) of the Act. The Respondent’s answer states that
the Respondent was without knowledge and therefore denied the allegation. The record,
including the testimony of International Representative Wade Tyree, clearly establishes that the
Union is an organization in which employees participate and which exists for the purpose, in
whole or in part, of dealing with employers concerning grievances, labor disputes, wages, rates
of pay, hours of employment, or conditions of work. Therefore, | find that the Acting General
Counsel has proven that the Union is a labor organization within the meaning of Sec. 2(5) of the
Act.

2 In its answer, the Respondent stated it lacked sufficient knowledge and therefore
denied the allegations in complaint pars. 1(a) through 1(e) concerning the dates of filing and
service of the charge and amended charges. However, based upon the certificates of service
and the absence of any evidence contradicting them, and noting the presumption of
administrative regularity, | find that the Acting General Counsel has proven these allegations.
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An attorney volunteered to represent the Respondent on a pro bono basis for the limited
purpose of engaging in settlement negotiations. However, the lawyer, whose field was not labor
law, stated that he would not be representing the Respondent at hearing.

On October 15, 2024, a hearing opened before me by videoconference. The parties
discussed the status of settlement negotiations and when the hearing should resume, in person,
for the taking of testimony. After ascertaining that all parties would be available on December
10, 2024, to appear in person at a hearing in Nashville, Tennessee, | adjourned the hearing until
that date.

On December 10, 2024, the hearing resumed at the Board's resident office in Nashville
and continued at that location on December 11 through 13, 2024. When the parties did not
complete the presentation of evidence on December 13, 2024, | adjourned the hearing until
January 6, 2025 when it resumed, with the consent of parties, by videoconference.

The hearing resumed by videoconference on January 6, 2025. It continued on January 7
and 8, 2025, and then resumed on January 13, 2025. The parties finished presenting evidence
on January 14, 2025, and | then adjourned the hearing until February 26, 2025, so that the
parties could receive and review the transcript and prepare for oral argument.

Because of an unexpected scheduling conflict with another case, the Charging Party’s
counsel requested that the resumption date be postponed. With the agreement of the parties, |
rescheduled the hearing to resume on March 21, 2025, when all parties appeared by
videoconference. The oral arguments which they presented on that date have been considered
carefully.3

Jurisdiction

The Respondent has denied that the Board has jurisdiction. To meet the government’s
burden of proving that the Board has jurisdiction, the Acting General Counsel must address two
separate questions.

When Congress enacted the National Labor Relations Act, it exercised its authority to
“regulate commerce. . . among the several states” granted by article 1, section 3 of the United
States Constitution. Typically, it is not difficult to establish that a Respondent’s business
sufficiently affects interstate commerce to meet this constitutional standard.

Respondent clearly meets it here. Its camera crew shot the movie on location in
Summerton, South Carolina, but the Respondent performed the postproduction work in New
York. The film's director testified that they "did the music in London." (Tr. 531-532.)

3 During the hearing, | received certain audio recordings into evidence and asked the
parties to try to reach agreement on a written transcript of the recordings. (GC Exhs. 20(a) and
20(b) and R. Exh. 60) However, the parties did not reach agreement. The Acting General
Counsel seeks introduction of a transcript even in the absence of a stipulation concerning its
accuracy. However, | do not believe the audio quality is sufficiently high to allow for undisputed
identification of what was said and by whom. Therefore, | deny the Acting General Counsel’s
motion.
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However, the Board ordinarily exercises its jurisdiction only if an employer also meets a
“discretionary"” standard. The Respondent denies that it made purchases of goods and services
sufficient to satisfy this standard.

In general, the Board does not assert its jurisdiction over a nonretail employer unless the
employer, during a specified 12-month period* had “outflow” or “inflow” of at least $50,000.
SAG-AFTRA New York (Various Employers), 370 NLRB No. 14, slip op. at 2 (2020).

“Outflow” refers to the price or value of goods or services sold by the employer, either
directly or indirectly, to purchasers outside the state in which they were manufactured. “Inflow”
refers to the price of goods purchased by the employer from a source outside the state in which
the employer received the goods.

“Inflow,” like “outflow,” may be “direct” or indirect.” “Direct” inflow pertains to goods or
services purchased from a supplier outside the state and shipped directly to the employer.
“Indirect” inflow refers to goods or services the employer bought from a supplier within the state,
which the supplier had received directly from another state.

Complaint subparagraph 2(b) alleges facts which would establish that the Respondent met
the “direct inflow” standard. It alleges that, during the 12-month period ending December 31,
2022, the Respondent “purchased and received at its Summerton production site, goods,
materials, and services valued in excess of $50,000 directly from points outside the State of
South Carolina.”

The dollar amounts of purchases which are “direct inflow’ can be added together with the
dollar amounts of “indirect inflow” to meet the $50,000 requirement. Complaint subparagraph
2(c) alleges that during this same 12—month period, the Respondent purchased at least $50,000
in “goods, materials and services” either directly from outside South Carolina or from stores
such as Sam's Club, Walmart and Amazon, which had received them directly from outside
South Carolina.

However, the Respondent’s denial of jurisdiction does not turn on a distinction between
"direct” and "indirect inflow." Rather, the issue concerns what constitutes "goods, materials and
services." Does the work done by the actors count as a service?

The Respondent argues that the actors' work cannot be considered a "service," as that
term is used in the complaint, because neither complaint subparagraph 2(b) nor subparagraph
2(c) mentions actors or acting. If the compensation paid to the actors is excluded, the evidence
establishes that the Respondent purchased goods, materials and services totaling a bit more
than $49,000 but not quite the necessary $50,000.

However, | conclude that the term "services" reasonably would be understood to include
acting, and the compensation paid to the actors clearly would amount to "direct inflow." For
example, one of the movie’s stars, Amy Madigan, lives in California but traveled to Summerton,

4 Typically, the Board will specify the most recent calendar year before the alleged unfair
labor practices occurred or, sometimes, the employer’s most recent fiscal year before the unfair
labor practices. See Reliable Roofing Company, Inc., 246 NLRB 716, 716 fn. 1 (1979).
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South Carolina, where she performed. Her compensation counts as "direct inflow" and it alone
more than satisfied the $50,000 requirement.

Therefore, | conclude that the Acting General Counsel has proven that the Respondent’s
operations satisfy both the statutory and discretionary standards for the Board’s assertion of
jurisdiction. Further, | conclude that the Respondent is an employer engaged in commerce
within the meaning of Section 2(2), (6), and (7) of the Act.

Facts

In Francois Truffaut's classic film about filmmaking, Day For Night, the director likened the
process of creating a movie to a stagecoach ride in the Old West: "When you start, you are
hoping for a pleasant trip. By the halfway point, you just hope to survive."> The woman who
wrote and directed Bull Street had reason to feel the same way.

Lynn Dow had graduated from Columbia University with a degree in history and then
worked on Wall Street. But her life changed after she attended a community workshop
conducted by Professor Jamal Joseph, a highly regarded teacher of flmmaking. In addition to
teaching, Professor Joseph has produced about 40 movies of various lengths and genres.

He encouraged Dow and mentored her as she began making short films. He served as a
producer on at least 3 of them: Still Harlem, It's Alright Dad, and Compassionate Release. (Tr.
906.)

During this time, Dow also was writing a screenplay inspired by her grandmother's
experience growing up in a small town in South Carolina. Grief over her grandmother's death
drove her to persist, submitting draft after draft to Professor Joseph for his comments and
suggestions.

Perhaps, too, Dow felt a need for expiation. Although scheduled to speak at her
grandmother's funeral, grief had overcome her. "I could not move. | could not speak," Dow
testified. "And so no one spoke at her funeral, and no one reminded family and friends what
she's always taught us—to live life with dignity and have compassion and empathy." (Tr. 903.)
So, she wrote a script inspired by her grandmother’s life, with Professor Joseph reviewing the
drafts and making suggestions.

The next challenge involved creating a production company. On July 7, 2020, Dow filed,
with the South Carolina secretary of state, articles of organization for Bull Street the Movie, LLC.
(GC Exh. 26.) She alone signed this document, which listed her title as "organizer."

A greater challenge lay ahead: Finding investors to underwrite the production. As part of
an effort to attract investors, Dow created another limited liability company, Up The Road Films,
LLC. (Tr.617-618; 891.) At first, her efforts to secure financing met with little success.

However, the outlook brightened when Dow reached a deal with Wendy Tannock, who
wanted to produce the movie rather than merely invest in it. Dow and Tannock signed a
“Limited Liability Operating Agreement." (General Counsel's Exh. 27.) Tannock did not indicate

5 See: https://m.imdb.com/title/tt0070460/quotes/. The film's original, French title is La nuit
ameéricaine. See: https://m.imdb.com/title/tt0070460/.
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on the document that she was signing for anyone but herself. However, Dow signed the
document as the representative of Up The Road Films, LLC.

This agreement does not appear to have been drafted by an attorney, and some parts of it
are unclear. Thus, it is uncertain whether the agreement created a new legal entity named Bull
Street The Movie, LLC, or somehow subsumed the company bearing that name which Dow had
founded on July 7, 2020.° The operating agreement simply stated: "The business of the
Company will be conducted under the name Bull Street The Movie, LLC or such other name
upon which the Members may unanimously may [sic] agree." (GC Exh. 27.)

The agreement, between Tannock and Dow’s company, Up The Road Films, LLC,
provided that Tannock would contribute $1,300,000 and hold a 90-percent share in the
production company. Up The Road Films, LLC, would contribute $10,000 and receive a 10-
percent share. (GC Exh. 27.)

The company applied to the South Carolina Film Commission for a state sales and use tax
exemption and "rebates" under the South Carolina Motion Picture Incentive Act. The "rebates"
would reimburse the film production company for a portion of the expenses incurred, including
the wages paid to employees.

On one of her short films, Dow had worked with Marc Alcorn, a video editor, and she
contacted him about editing "Bull Street." Mr. Alcorn, who did agree to edit the movie,
suggested that Dow contact Elayne Schneiderman Schmidt, an experienced producer.” He

6 The agreement appears to have been drafted with fill-in-the-blank software, with the
parties adding further language when necessary. However, the latter language is not always
Clear.

The document begins "THIS OPERATING AGREEMENT is made and entered into
effective February 18, 2021. But the next paragraph states: "Effective July 20, 2020, the
Members form a limited liability company under the name Bull Street The Movie, LLC . . . on the
terms and conditions in this Operating Agreement." This use of the present tense “form” rather
than “formed” makes it difficult to ascertain exactly what the parties did and when they did it.

However, it seems unlikely that the parties to the Operating Agreement—Dow and
Tannock—established a limited liability company named "Bull Street The Movie, LLC" on July
20, 2020, just 13 days after Dow alone filed with the South Carolina secretary of state the
articles of organization of another company also named "Bull Street The Movie, LLC."

There is also some uncertainty about when the parties signed the Operating Agreement.
Although it begins by stating it was made and entered into effective February 18, 2021, the
signature page and the signatures on that page are undated. A notary certified, on January 11,
2022, that the parties had appeared before her and "acknowledged" that they had signed the
document but the certification does not state that the notary had witnessed the signing. (GC
Exh. 27.) However, the complaint in this case does not raise any issues concerning the
ambiguities in the Operating Agreement so it is not necessary to consider them further here.

7 It is not unusual for more than one person to have the title "producer." An executive
producer, in charge of the entire production, may delegate day-to-day responsibilities to a line
producer.
See:https://www.bls.gov/ooh/entertainment-and-sports/producers-and-directors.htm#tab-2.
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testified, "l said, hey, I've never worked with this woman. But | know people that have. And she
has a decent reputation. And Lynn, you should call her, and you know, see if she would be
someone to, you know, work with you on your film." (Tr. 561.)

Dow did contact Schmidt, who then, it appears, largely took over the work of contacting the
various people needed to make a feature-length movie and entering into contractual
relationships with them. Dow’s experience involved writing and directing, not the business side
of Hollywood filmmaking, so it is not surprising that she deferred to Schmidt on these matters.

Additionally, Schmidt sounded as confident as a salesman when she described the work
she was doing. For example, in a December 13, 2021 voicemail message to Dow, she said she
was trying to get final approval on a union contract and was waiting for the camera local to call
her back. Schmidt added that "everybody else’s agreed so which is amazing. I'm like the only
one in the entire country getting this kinda deal. So. it's big." (R Exh. 30(a.).)

The Project Agreement With IATSE

In early January 2022, Schmidt's company, Orchard Drive Productions, Inc., entered into a
contract with IATSE. (GC Exh. 2) The named parties on this "Project Agreement" were Orchard
Drive Productions, Inc., IATSE, and Bull Street The Movie, LLC. Although the Project
Agreement stated that Orchard Drive Productions, Inc. and Bull Street The Movie, LLC, were
coemployers, someone reading the contract easily might conclude that Orchard Drive
Productions, Inc., and not Bull Street The Movie, LLC, was dominant. Throughout the
agreement, the former’'s name appeared in all capital letters. In contrast, the agreement
referred to Bull Street The Movie, LLC, simply as “Producer.”

Moreover, the Project Agreement specifically indicated that Orchard Drive Productions,
Inc., was in charge. Thus, the first numbered paragraph of that agreement begins: "ORCHARD
DRIVE PRODUCTIONS, INC. has entered into a production agreement with Producer, an entity
controlled by ORCHARD DRIVE PRODUCTIONS, INC., pursuant to which Producer will be
producing a motion picture ‘BULL STREET' (‘Production’) as detailed hereafter. . ." (GC Exh. 2,
emphasis added.)

The Project Agreement bound Bull Street The Movie, LLC and Orchard Drive Productions,
Inc., to the terms of several other agreements it referenced, including the "Low Budget
Theatrical Agreement 2020-2022." Notably, paragraph 3 of the Project Agreement stated that
"Producer recognizes the IATSE as the exclusive collective bargaining representative of its
production technicians and artisans. . ."

On behalf of Orchard Drive Productions, Inc., Elayne Schmidt signed the Project
Agreement on January 4, 2022. On behalf of Bull Street The Movie, LLC, Wendy Tannock
signed the agreement on January 5, 2022. An IATSE representative signed it on January 11,
2022.

Because of the recognition language in paragraph 3 of the Project Agreement, quoted
above, | find that the Respondent recognized, or purportedly recognized, IATSE as the
exclusive bargaining representative on January 5, 2022, the date Tannock signed it. However,
the agreement did not indicate that the Respondent had taken any steps to verify that IATSE
enjoyed the support of a majority of the Respondent's employees.

The Project Agreement does assert that the Union took such steps. Paragraph 2 of that

7
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agreement states, in part: "The IATSE has established that it is the bargaining representative of
said technicians and artisans in a unit appropriate for the purposes of collective bargaining."
(GC Exh. 2))

The Project Agreement does not describe how IATSE "established that it is the bargaining
representative” and the record does not indicate that either the Union or the Respondent had an
objective basis for reaching this conclusion. There is no evidence, such as authorization cards
or a petition signed by employees, which would document that a majority of employees wanted
the Union to represent them. Moreover, the record does not suggest that the Union polled the
Respondent’s employees or that the employees had volunteered that they desired
representation.

A payroll spreadsheet (R Exh. 34.) indicates that, by January 5, 2022, when Tannock
signed the Project Agreement, the Respondent had hired 10 individuals to fill positions in the
“artisans and technicians bargaining unit” to which the Project Agreement referred.® These 10
employees were Production Designer Darren Daniel, Production Accountant Pamela Garrett,
Assistant Production Accountants Lisa Etherington and Elizabeth Sandlin, Production Office
Coordinator Luis Marcano, Key Costumer Vaughn Page, Costume Designer Fernando
Rodriguez, Prop Master James Smith, and Set Decorators Malissa West and Gerald Wilson. By
January 11, 2022, when the IATSE representative signed the Project Agreement, one additional
bargaining unit employee had been hired. She was Assistant Production Office Coordinator
Ashley McGuire.

None of these employees worked in a job classification central to filmmaking. The
Respondent had hired no camera operators, sound technicians, gaffers® or grips.™

That's not surprising. When Tannock signed the Project Agreement on January 5, 2022, filming

8 To determine which employees listed on the spreadsheet were in the bargaining unit, |
referred to the Union's 2020-2022 Low Budget Theatrical Agreement (GC Exh. 3). Appendix B,
on p. 23 of that document, lists 70 employee classifications and the wage scale for each.

9 For brevity, the gaffer and the lighting technicians (or electricians) who report to the gaffer
will be referred to as "gaffers."

10 One film institute distinguished the roles of gaffers and grips as follows: "A gaffer will work
with an assortment of film crew and other personnel during production, including the grip crew.
While the role of a gaffer and their team are closely linked to the role of the grip crew, the roles
are not the same. The lighting technicians are responsible for setting up all electrical equipment.
The grip crew, on the other hand, is responsible for all non-electrical equipment used by the
gaffer and camera operators." Nashville Film Institute, "Gaffer: Everything You Need To Know."
https://www.nfi.edu/gaffer/.

A publication of the United States Department of Labor, Bureau of Labor Statistics,
provided the following explanation: "Gaffers and grips are in charge of establishing the set's
mood. Gaffers supervise the electricians on a movie set. They design and adjust the lighting
scheme that is used during the filming of each scene. For example, if a scene calls for a
campfire but a real one cannot be built on set, gaffers use certain lights to recreate the flickering
of afire. Career Outlook, Summer 2013, pp. 20-21.
https://www.bls.gov/careeroutlook/2013/summer/art02.pdf.
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was not expected to start for another 26 days. A "Project Information Sheet" attached to the
Project Agreement indicated that pre-production would take place between January 3 and 21,
2022, and that principal photography would begin January 31, 2022. Before then, the
Respondent had to do many things, including making arrangements to film in various locations
around Summerton, South Carolina.

The Setback

The Respondent also had to hire the actors. Their union, the Screen Actors Guild (often
referred to by the witnesses as "SAG" and here referred to as "SAG-AFTRA"!"), requires that a
movie producer deposit a specified amount before an actor goes to work on the movie. (R Exh.
29(a), at par. 3.)

The Respondent's attorney, Willard Stanback, testified that the production sent the deposit
amounts to the agents of the actors, rather than to SAG-AFTRA."> However, SAG-AFTRA
insisted on receiving the payments directly. It would not accept, as a substitute, letters from the
actors' agents stating that they had received the payments. (Tr. 614.)

On January 26, 2024, SAG-AFTRA sent to Dow, Tannock and others an email captioned
"RE PICTURE "Bull Street" NOTICE OF PRODUCER'S DEFAULT." The email stated, in part:
"SAG-AFTRA performers will be notified that they may not provide services to PRODUCER for
work on "Bull Street" until further notice." (R Exh. 32.%)

Stanback referred to this email as the "no-fly notice" or "no-fly letter." presumably because
it prevented the actors from flying from California to the filming location. Without actors, there
could be no film. Stanback noted that the no-fly notice had arrived at "literally the 11th hour. |
think the talent was supposed to fly out that next day." (Tr. 613.)

The no-fly notice came after Dow and others had spent weeks preparing, including visiting
the South Carolina town, finding locations for shooting and obtaining permission to film.
Professor Joseph, as an unpaid mentor, had accompanied them on this trip to give his former
student encouragement and advice.

Although Ms. Dow originally had contemplated using actors from the Charleston
Playhouse, the budget had allowed the production to enter into contracts with well-known talent
from Hollywood, including Amy Madigan and Loretta Devine. It was all about to happen, and
then, abruptly, on January 26, 2022, it was not.

11 Because of a merger, the full name of the union is "Screen Actors Guild - American
Federation of Radio and Television Artists," often referred to by the acronym "SAG-AFTRA."
See, e.g., SAG-AFTRA New York (Various Employers), 370 NLRB No. 14 (2020). However, the
witnesses in this case generally referred to this union as "SAG."

12 Itis not clear from the record whether Bull Street The Movie, LLC or Orchard Drive
Productions actually sent the money to the agents. However, at this point, it appears that
Orchard Drive Productions was handling most of the contractual matters while Dow focused on
the artistic decisions.

13 On this same date, SAG-AFTRA also sent "Dear Performer" emails to cast members,
instructing them to continue to withhold services until further notification. (R Exh. 37.)
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The relationship between Bull Street the Movie, LLC and Orchard Drive Productions, Inc.,
ended the next day, and not on good terms. The conflict between Ms. Dow and Ms. Schmidt
concerned more than the no-fly notice. Dow believes that Ms. Schmidt was dishonest and had
misused the money entrusted to her. (Tr. 1003—1004.)™

When potential investors learned about the no-fly notice, they lost interest. The chance
that there would be a movie called "Bull Street," which had seemed so likely on January 26th,
was almost zero the next day. Then, four days later, the state of South Carolina rescinded its
offer of production incentives. (R. Exh. 33.)

In March 2022, the Respondent and the Union settled a grievance which IATSE had filed
concerning one employee's pay, (See R. Exh. 43(C)(1) through 43(C)(4).) The record does not
indicate that, after resolution of the grievance, the Union had any further contact with the
Respondent until June 2022.

The New Hope

Meanwhile, Wendy Tannock had been busy lining up new investors. Sometime in
February 2022, she notified Dow that they would have funding to make the movie, although
with a reduced budget. In May 2022 the Respondent began hiring employees, informing them it
would be a nonunion production.

The Respondent again applied to the South Carolina Department of Parks, Recreation and
Tourism for production incentives. By June 1, 2022 letter, the director of that department
notified Tannock that it had reserved $466,736.50 in rebates for supplies and payroll expenses.
The production also would receive a sales and use tax exemption. However, "verifiable
production activity" had to start within 10 days and principal photography had to begin by June
15,2022. (GC Exh. 31)

The Respondent hired Ryan Dean as director of photography. Dean, in turn, hired the
camera operators and gaffers with whom he would work. (Tr. 1218.) They began filming on
June 15, 2022. (GC Exh. 13.)

Problems On The Set

The Respondent retained a specialized company, Media Services, to do the payroll. That
company would pay the employees and handle the necessary paperwork and record keeping,
which included providing South Carolina with the information necessary for the Respondent to
obtain the wage rebates. On the first payday, June 17, 2022, some employees complained that
they had not been paid or, in some cases, had not been paid the right amount. Tannock and
Dow paid the affected employees with personal checks.

However, the problem continued. Media Services took the position that the unpaid
employees had not submitted the paperwork it had requested and needed, particularly in

14 Schmidt did not testify. Because the complaint does not allege that Schmidt engaged
in any conduct which was an unfair labor practice, it is not necessary to make any findings
about her dealings with Dow or Bull Street The Movie, LLC.

10
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dealing with South Carolina officials. But regardless of reason, not receiving pay made the
affected employees understandably upset.

Shortly before production started, the person hired to be script supervisor tested positive
for COVID—19. The Respondent hired another person, Carolynn Cecilia Jacobs, to fill this
position. The script supervisor performs an important function because the film crew does not
shoot the scenes in the same order they appear in the final movie and because even one scene
may consist of various shots taken at different times. The script supervisor, with Sherlock
Holmesian attention to detail, makes sure that everything looks the same from shot to shot.
Jacobs explained:

We are in charge of the continuity of a film. It can be emotional, or it can be physical.
So which hand an actor is holding a cigarette in, or if they left one scene angry and in
the next scene they have to come in with that same type of energy. We're also a liaison
between the editor and the filmmakers on set and the producers. So we take notes of
everything that happens on set. What scene can be found on which camera card, how
many takes we did, which takes the director liked, which ones they didn't, sound roles,
things like that. So it's a lot of technical information.

(Tr. 351.)

It may be said, with some confidence, that Jacobs and Dow did not enjoy a close rapport.
It appears that Jacobs had, or believed she had, more experience on motion picture sets than
Dow and regarded the latter with unconcealed disdain.

For example, Stanback recalled a conversation with Jacobs soon after they met. This
conversation took place as they shared a ride to the location where filming was taking place.

Stanback quoted Jacobs as saying that Dow probably should stick more to writing rather
than directing and that Dow was "having challenges taking direction from her with respect to the
screenplay. . ." (Tr. 621-622, italics added.)'s Stanback was not the only person who heard
Jacobs make dismissive comments about Dow. Mark Mitchell, an investor in the movie and
close friend of Dow, testified that Jacobs asked him whether Dow really had written the script.
(Tr. 944.)

That statement reveals a lot about Jacobs' attitude. First, it should be noted that she
reported to Ms. Dow and was hired to do the detail work of keeping notes on each scene. She
was not hired to do creative work such as writing or directing.

So, it is remarkable (Stanback called it "surprising") that, upon meeting the company's
attorney, Ms. Jacobs launched into a criticism of her boss's work. After being introduced to a
company official, employees typically do not "break the ice" by saying that their boss can't do
her job. Comments such as "nice weather we're having" are far more common.

The nature of her criticism is even more remarkable. Jacobs said that Dow, the director,

15 Stanback let Dow know what Jacobs had said. He testified that he told Dow "you may
want to have some type of a conversation with her because it seems that there's some
inconsistency with respect to the relationship." (Tr. 622.)

11



10

15

20

25

30

35

40

45

50

JD-76-25

was having challenges taking directions from her. Why did Jacobs believe she should be
directing the director?

Moreover, Jacobs' attempt to "direct" Ms. Dow touched on a particularly sensitive area.
Stanback quoted Jacobs as saying that Dow was having challenges taking direction from her
with respect to the screenplay.

Of course, Dow herself had written the screenplay. The words she had chosen carried
special meaning for her and it was unlikely that she would want them changed. Dow had written
the screenplay as a tribute to her grandmother, and to make up for the eulogy she had been too
grief-stricken to delivery at her grandmother's funeral.

Jacobs' job duties did not include editing or revising the script. Rather, she was to make
sure there were no inconsistencies from scene to scene. In other words, she was there to
follow and help implement the script, not to complicate the production by proposing last-,minute
changes.

At least once, Jacobs also enlarged her role as script supervisor into the province of the
director. An actress, Madeline McCray, described this instance, which happened during the
filming of a scene McCray shared with Loretta Devine. McCray gave the following testimony
when questioned by Dow, who referred to Jacobs as "the scripty,” a common nickname for a
script supervisor:

Q. And what did [Ms. Jacobs] say?

A. She'd come over with her script to bring something to Loretta's attention and to
suggest something to her as an action. | don't quite remember what the action
was or anything like that, but that was the approach at the time.

Q. And what was Loretta Devine's response?

A. Well, Loretta is a gracious and beautiful spirit so she—she just simply, you
know, smiled and asked had you, Lynn, the director, requested that particular
suggestion.

Q. Uh-huh. And what did the scripty say?

A. She said no. And—yeah, so she said no, and Loretta just basically said I'll wait
for Lynn to tell me or some—or words to that effect. |just know that she didn't
make any adjustments according to the suggestion.

(Tr. 932-933.)

The presumptuousness implicit in making suggestions about acting to Devine is greater
than it might, at first, appear. A director's plenary authority on a movie set bears some
resemblance to a trial judge's in the courtroom. It inheres in one person. A judge likely would
be more than surprised to learn that a clerk had been on the bench, presiding, while the judge
was away.

Jacobs may not have appreciated the impertinence but Devine did. She smiled and asked
Jacobs if the director had requested the suggestion and then indicated she would wait for the
director to tell her.

The witness, an actor familiar with protocol on the set, said that Devine was gracious and
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had a "beautiful spirit." Those words imply that a less gracious actor might well have taken
offense.

Ms. Jacobs Contacts the Union

Besides the personality clash between Dow and Jacobs, there were other problems. As
discussed above, some employees were not paid on payday.

Jacobs testified that, in addition to not receiving their pay, employees had other
complaints, including about lodging. (Tr. 352.)'® She also had concerns about a shotgun, which
was one of the props.'” She testified that she contacted someone at IATSE who referred her to
International Representative Wade Tyree.

Jacobs did not recall the date of this conversation (Tr. 354) but Tyree testified that it took
place on June 21, 2022. (Tr. 79.)'® After Jacobs identified the movie as "Bull Street," Tyree
checked the Union's database. He found the project agreement which Tannock had signed in
January 2022.

Mr. Tyree asked Ms. Jacobs to provide documentation about the production and she did."°
He further testified:

Q. When you looked over these items, what was sticking out to you?

A. There were new entities on the documents that | was receiving. So it was no
longer Bull Street The Movie, LLC. There was a Bull Street Movie, LLC and Up
the Road Films.

Q. Up the Road Films, was that also an LLC?
A. | think so.

Q. Okay. What did this indicate to you?

16 Summerton, South Carolina, is a relatively small town with limited accommodations.
The Respondent paid for rooms at the Fairfield Hotel for some actors, including Amy Madigan
and Loretta Devine, and leased cabins for some of the crew. Dow testified that Jacobs
complained that the cabin had no hot water or access to food and that the WiFi "was not
steady." According to Dow, she told Jacobs she could stay at the Fairfield Hotel or the Best
Western, and that Jacobs chose the latter. (Tr. 1304.)

17 Less than a year earlier, a fatal accidental shooting during filming of the movie "Rust"
had received extensive news coverage. Jacobs testified that the "Bull Street" script called for a
shotgun to be fired and she was concerned because there was no armorer. Therefore, she
spoke with employees in the prop department, who told her they also were concerned. The
Respondent had arranged for the local police chief to supervise the handling of the shotgun.
However, Jacobs testified, "We were not told that directly." (Tr. 382.)

18 Tyree described a conversation with a script supervisor named "Carolyn Campbell."
Jacobs testified that, at that time, her legal name was Campbell. (Tr.372.)

19 During his testimony, Tyree did not describe what type of documents Jacobs provided,
except to say that there were "several items." (Tr. 81.)
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A. This indicated that we did not have a relationship, a previous relationship with
any of these entities. And | needed to start my own investigation.
(Tr. 81.)

Tyree testified that he and other union officials spoke with members of the Bull Street film
crew. Although his testimony indicates that they solicited the employees to sign cards
authorizing the Union to represent them, no such cards are in evidence.?® Tyree further
testified: "After speaking with the crew, we decided that there was support and we issued our
letter of recognition to the company." (Tr. 84.)

The "letter of recognition" is addressed to "Don Rosen, Executive Producer, Richard L.
Ford, Supervising Producer, Lynn Dow, Writer/Director/ Producer, Christina Cross, UPM, Up
The Road Films, LLC, and "Bull Street."?' It states:

To Whom It May Concern,

My name Is Wade Tyree and | am an International Representative for the IATSE. The
IATSE represents a majority of the crew in our traditional crafts (an appropriate
collective bargaining unit), on your production, "Bull Street." Accordingly, we demand
you immediately recognize the IATSE as the bargaining agent and negotiate a collective
bargaining agreement that covers the wages, hours, benefits and working conditions of
your crew. Please contact me immediately to schedule a meeting to discuss our mutual
interests. We seek an expedited resolution to this matter, no later than call time on
Wednesday, June 29, 2022.

(GC Exh. 4, emphasis in original)?2

Although the letter itself does not bear a date, it appears likely that Tyree transmitted it on
June 27, 2022 at some time before 1:15 p.m., when Dow sent the following reply:

Hi Mr. Wade. We tried to call you regarding this situation. We would like to clear up this
matter asap. We are on a lunch break until 2 pm today. After that, we will not be
available until 8p.

(GC Exh. 5.)

20 Counsel for the Acting General Counsel asked "Did you go through that process that
you previously described with any kind of authorization card?" Tyree answered, "We did."
However, the General Counsel did not ask further questions about such a solicitation. (Tr. 83.)
In a June 24, 2022 text message exchange between a Union official, Anna Nowlan, and Director
of Photography Ryan Dean, Ms. Nowlan asked Mr. Dean if he had signed a digital authorization
card, and he replied "l did." ( GC Exh. 14.)

21 Below the names of the addressees appears the statement "Via Electronic Mail" but
no addresses are shown. No witness except Tyree mentioned one of the addressees, "Don
Rosen, Executive Producer." The record does not indicate that Rosen played any role in events
relevant to the complaint allegations.

22 Although the letter stated that the "IATSE represents a majority of the crew," Tyree's
testimony does not indicate what steps the Union took to reach that conclusion.
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Tyree replied at 2:27 p.m., stating: "Thanks for the quick response. My plane just landed in
South Carolina. We would be happy to host a meeting at our hotel at 8pm when you become
available." The email then provided the address of the hotel and Mr. Tyree's cellphone number.
(GC Exh. 5.)

Discharge of Melanie Davies

Before continuing with what happened after Tyree's arrival in South Carolina on June 27, a
brief flashback is necessary to describe events relevant to complaint subparagraph 13(a)(a),
which alleges that the Respondent discharged employee Melanie Davies on about June 18,
2022. However, conflicting evidence makes it difficult to determine exactly what rdthhappened.

For example, the record indicates that Davies was informed, on June 18th that her
employment was terminated. However, she continued to work for the Respondent after that
date although inconsistent evidence makes it difficult to pinpoint her last day on the job.
Additionally, there is conflicting evidence concerning who actually told Davies that she was fired.
Davies testified that Tannock told her but another witness, Mark Mitchell, testified that Dow told
her.

Some evidence indicates that, almost immediately after Dow discharged Ms. Davies on
June 18, Executive Producer Wendy Tannock reversed the discharge. Other evidence casts
doubt on how soon that reversal occurred.

Davies worked as a production coordinator. She explained that chief among a production
coordinator's duties is "making sure that the office comes together that will service the crew and
all of the members of the team. | make sure that in many instances, all the equipment is
secured, vendor contracts are in place, and essentially just make sure that things run efficiently
from the office." (Tr. 805.)

The production had arranged to use a school building, closed for the summer, as office
space. Davies worked in one of the rooms. She testified that, at some point early in the filming,
a "second second assistant director"?? came into the office and said that he needed a PA,
meaning a production assistant.

Davies testified that there are two types of production assistants: Office PAs and set PAs.
Normally, she said, there are "several or more" set PAs, who work together "to make sure that
whatever the set needs in the way of anything from -- it can be something as small as making
sure the walkies are distributed to the crew, to making sure that the catering tables are in
position. If someone in a particular department needs a supply or something of that nature,
they're there to assist all the departments.” (Tr. 809-810.)

Davies testified that after hearing the second second assistant director's request, she
asked the unit production manager, Christiana Cross, "if we had the money in the budget to be
able to hire an additional set PA or the set PA that would replace one who had left." According

23 There were, in fact, two “second assistant directors.” The call sheet for June 15, 2022 lists
the “1st AD” [first assistant director] as Michael Finn, the “Key 2nd AD” as Jason Scott and the
“2nd 2nd AD” as Michael Kuzenka.
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to Davies, "l was told to go for it." (Tr. 810)>* In considering this testimony, it should be noted
that Davies did not testify that she asked Cross for permission to hire a production assistant.
Rather, she testified that she asked if the production had the money to hire such an employee.
Therefore, even if Cross did tell Davies to "go for it," that statement might not have meant that
Davies was authorized to hire a production assistant but only meant that Davies was free to
seek approval to hire a production assistant from someone, such as Director Dow, who had
authority to grant such approval.

Davies had someone in mind for the production assistant position. However, it is not clear
whether she contacted this person, Julie Taylor, or whether the second second assistant
director, Michael Kuzenka, actually made the phone call and offered Taylor employment. A
cursory reading of Ms. Davies' testimony leaves the impression that she, Davies, made the
contact:

Q. Did you reach out to this person?
A. Julie and | have worked together many times in the past, so | was very familiar
with her work ethic, and | knew she would be a really valuable asset to the set.

(Tr. 811.)

The testimony, however, does not respond to the question asked. It leaves unanswered
the question "Did you reach out to this person?" The answer appears to be that she did not. In
a June 19, 2022 email, which will be discussed further below, Ms. Davies said that she provided
Taylor's name to Kuzenka and he contacted her.

Later, according to Davies, she was in the office when both Dow and Tannock entered.
Davies testified that Dow was "furious because she couldn't understand how it was | could hire
an office PA and expressed to me that we didn't need an office PA. | immediately said, I'm—
we're not hiring an office PA; we are hiring a set PA. And she and | went back and forth, and |
could not get her off of anything other than | was hiring an office PA." (Tr. 811.)

Davies further testified that Tannock came over to her and said she had to leave, that "I
was being let go." However, Davies discussed the misunderstanding with Tannock, who then
decided not to discharge her. (Tr. 812.)

Another witness, Mark Mitchell, provided a somewhat different account. Mr. Mitchell, a
friend of Dow, had invested in the movie. He was not on the payroll but volunteered his
services, which included working on the accounting team.

Mitchell's testimony differs from that of Davies both concerning who told Davies that her
employment was terminated and also concerning the reason for her discharge. Mitchell testified

24 In my view, Davies' testimony that she was "told to go for it," is most likely a
paraphrase of whatever Cross said, and not the actual words. Cross did not testify and neither
what she actually said nor what she meant is entirely clear. More specifically, what she might
have meant by "go for it" would depend on whether Cross possessed the authority to authorize
the hiring of an employee. The record establishes that Cross was involved in the process of
hiring employees but does not establish that she possessed authority to make the actual hiring
decisions or to authorize someone else to make hiring decisions.
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that Ms. Dow discharged Davies because she had not submitted required paperwork.

Davies, as the recipient of the bad news, would be more likely to remember who delivered
it. So, ordinarily, | would assume that her memory of the event would be reliable. However,
Mitchell's testimony—that Ms. Dow told Davies she was fired and then left immediately—seems
more consistent with an email which Dow sent later that same day.

In this email, dated June 18, 2022 at 8:58 p.m., Dow instructed Unit Production Manager
Christiana Cross to pay Ms. Davies for that day and any extra days she had worked, and also to
pay her for an additional week. (General Counsel's Exh. 38.) It seems unlikely that Dow would
have sent this message if she had been present when Tannock “unfired” Davies. Mitchell’'s
testimony, discussed below, indicates that Dow already had left the room before Tannock
rescinded the discharge.

If Dow had indeed left the room before Tannock undid the discharge, then. Dow would
have continued to believe that Davies was no longer an employee. That would explain why, at
8:58 p.m., Dow sent an email to the unit production manager with instructions to pay Davies for
days’ works plus an additional week’s pay, presumably a severance payment.

However, if she had witnessed Tannock undoing the discharge, as Davies testified, then
Dow would have no reason to instruct the unit production manager to issue Davies a final
paycheck. After all Tannock was both a major investor in the production and its executive
producer, and thus outranked. Dow. Therefore, | believe it highly unlikely that Ms. Dow would
have sent the “final paycheck” instruction if she had known that Tannock had rescinded the
discharge.

Accordingly, | conclude that, on the evening of June 18, 2022, Dow did not yet know that.
Tannock had rescinded the discharge, which leads to the further conclusion that she had
already left the room. These conclusions are not consistent with Davies’ testimony, but are
consistent with Mitchell’s description of what happened, namely, that Dow told Davies she was
fired and then left before Ms. Tannock reversed that action. Therefore, | credit Mitchell's
testimony and, based on that testimony, find that Dow told Davies that she was discharged and
then left before Davies spoke with Tannock.

As noted above, Mitchell’s testimony also differed from Davies’ concerning the reason for
her discharge. According to Davies, she was discharged because Dow mistakenly believed that
she, Ms. Davies, had hired an office PA. In contrast, Mitchell’s testimony indicates that Davies
was discharged because she had not turned in required paperwork.

In Mitchell's account, he played a part in the events leading to her firing. As noted, his
duties included working on the accounting team. However, he had a desk in the production
office, where Davies also worked. There, Mitchell scanned the startup worksheets and
timesheets which Davies gave him. (Tr. 938)

Mitchell scanned such documents to transmit to Media Services, the company which
prepared the payroll. Media Services required the documentation to issue paychecks and
would notify the production when it did not receive them.

According to Mitchell, the first time he asked Davies for these documents, she replied that
she would provide them later. However, Media Services kept requesting they be provided.
Immediately. "l had to goto .. . Lynn [Dowl]," Mr. Mitchell testified, "to indicate that she had not
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been giving in her paperwork, her start-up paperwork." (Tr. 941.)

In Mitchell's account, the discharge scene opens with three people—Ms. Davies,
Executive Producer Wendy Tannock and himself—in the office. Then, Dow enters. (Tr. 953—
954.)%5 Mitchell testified that Ms. Dow discharged Davies because she had failed to submit her
paperwork and then left.

Davies then spoke with Tannock and, according to Mitchell, "broke down and indicated
that she was under a lot of stress, and she will -- and she needs a job. She needed that job."
Mitchell testified that Tannock told Davies that if she got her paperwork in, there would be no
problem. (Tr. 942, 954)

Thus, Mitchell and Davies differ about who told her she was fired. According to Mitchell, it
was Dow, who then left. According to Davies, it was Tannock.

As discussed above, they also disagree about the reason, Mitchell stating that it was a
failure to submit paperwork and Davies stating she was fired for hiring a production assistant.
Dow’s email to Unit Production Manager Cross, at 8:58 p.m. on June 18, 2022, led me to
conclude that Mitchell’'s account of the discharge scene was more accurate.

However, other emails which Dow sent or received during the evening of June 18 and into
the morning of June 19, 2022, indicate that the primary reason for Davies’ discharge was not a
failure to turn in paperwork, as Mitchell testified. These emails show that Davies’ attempt to hire
a production assistant caused a major upset and likely was the main cause of her discharge.

The first of these emails was from Dow to Unit Production Manager Christiana Cross, with
a copy to Executive Producer Wendy Tannock. Dow sent it at 2:23 p.m. on Saturday, June 18,
2022. It stated:

Christiana, | just found out that an office PA has been hired. NO. We did not approve
that. | had someone who we did not have to give a salary and you said that we did not
need her.

David who is working with Mike will be the Office PA.
If anyone is coming into the office...it will be someone that does not hit my budget.
(R Exh. 51(a), ellipsis in original.)

Unit Production Manager Cross replied at 4:00 p.m., stating, "I have no idea what you're
talking about. | did not hire an office PA. And David needs to stay on that. He is needed
there." Id. A minute later, Cross sent Dow another email, stating, "You can always just ask me
about these things that you hear from others." Id. A minute after that, Cross sent Dow another
email, in the nature of an erratum: “**correction. David should stay on set. He is definitely

25 In Davies' version, the scene opens with her working at her desk. Then, s. Dow and
Tannock enter the office together. (Tr. 811.) This contrasts with Mitchell's testimony that he,
Tannock and. Davies were in the office when Ms. Dow entered by herself. Davies' testimony
does not mention Mitchell.
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needed more there. Thanks again." Id.

A half hour elapsed before Dow replied. When she did, she added to the "cc" list the email
address of the production's attorney, Willard Stanback. Dow's email, sent to Cross at 4:34 p.m.,
stated:

Spoke with Mike. We are on same page. David will be in the office along with my friend
to help out. We were told that you approved the hire. The office pa was on her way
today. | asked several times if help was needed. | said that | have people who will
come that will not hit the budget. This is really not working.

Id.

Four minutes later, Dow sent Cross another email. For the first time, she added Ms.
Davies' email address to the "cc" list, which also included the attorney, Willard Stanback, and
Executive Producer Tannock. Dow's 4:38 p.m. email stated: "Christiana. | was told that you
approved an office pa." Id. Half an hour later, Dow sent Cross an email stating, "Christiana,
please call me asap. Thanks." Id.

There were no further emails for more than 6 hours. It seems likely that Cross did call
Dow and that they continued their conversation by telephone.

That conversation may have made further emails between the two unnecessary.
However, at 11:36 p.m., Davies, who had received a copy of Dow's last email, sent the following
email to her and Cross, with copies to Tannock and Stanback:
Lynn ...
You are incorrect. You were never told that Christiana had approved an Office PA.
Today, | told you that we had been able to find and secure a fourth Set PA to replace
the girl that was going to be the 4th. She quit before she started due to the money.

Melanie.

(Id. Ellipsis and bold in original.)

At 11:49 p.m., Dow replied, again with copies to Tannock and Mr. Stanback. The email
stated: "Melaine, incredible. You told that to both Wendy and myself. This is obviously not
working out for you. | wish you well." Id. Five minutes later, Davies emailed this reply:

Lynn . ..

What | told you was that I'd found and secured a 4th Set PA. When you told me
emphatically that we were not allowed to do that, | said, "Okay then, | want an office
PA." The person who was willing to travel on her own dime to be our 4th PA was the
person | told you about. She was not the office PA, she was the 4th Set PA.

Melanie

(Id. Ellipsis in original.)

19



10

15

20

25

30

35

40

45

50

JD-76-25

However, when Davies testified at the hearing, she never mentioned telling Dow "Okay
then, | want an office PA." And why would she say that? Did she really want an office PA?

According to the email, Dow had just told Ms. Davies "emphatically” that she was not
allowed to hire a set PA. That word "emphatically" suggests that perhaps Davies had
repeatedly requested a fourth PA and Dow had become tired of saying "no" repeatedly. In any
event, the subject created tension between the two women.

Nothing Davies said during her testimony suggests that she really wanted the production
to hire an office PA. Therefore, her statement, "Okay then, | want an office PA," most likely
reflected something like sarcasm or petulance.

Ms. Dow replied to Ms. Davies' 11:54 p.m. email only 8 minutes after receiving it.
However, she clearly did not want to engage Ms. Davies in further discussion concerning who
had said what. Ms. Dow's email only asked Ms. Davies to "please direct any emails/questions
etc. to Christiana and Attorney Stanback. Thank you so very much." Id.

Although both Ms. Dow and Ms. Davies had been sending copies of their emails to
Executive Producer Tannock, she had not entered the discussion up to this point. However, at
12:45 a.m., Ms. Tannock sent Ms. Davies an email which contradicted what Ms. Davies had
written. Ms. Tannock's email stated:

Hi Melanie,

| also heard that you state that you hired an office PA and it was a friend of yours from
Michigan. When we said we didn't approve it you said Chris did, your boss.

Much later in the conversation you said you hired the same PA for Mike K, which left me
very perplexed. When Lynn mentioned earlier in the week she had someone that could
help in the office help was declined.

Regards,
Wendy
(Id.)

Tannock's email suggests that Davies initially sought to hire Julie Taylor for a position as
an office PA and then, when Ms. Dow refused, tried to put the same person on the payroll as a
set PA. However, Davies' testimony during the hearing did not indicate that she ever attempted
to hire Taylor as an office PA. To the contrary, she testified that, on June 18, 2022, Dow came
into the office "furious because she couldn't understand how it was | could hire an office PA and
expressed to me that we didn't need an office PA. | immediately said, I'm -- we're not hiring an
office PA; we are hiring a set PA." (Tr. 811.) Davies' testimony does not suggest that she, at
any time, tried to get the production to hire Ms. Taylor as an office PA.

At 7:15 a.m., Davies emailed a reply to Tannock, with copies to Director Dow, Unit
Production Manager Cross and the attorney, Willard Stanback. This email stated that she had
mentioned the name of her friend, Julie Taylor, to the second second assistant director, Michael
Kuzenka, and it was Mr. Kuzenka who actually called Taylor and offered her the job. Davies'
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email continued:

| would not have asked Mike K to call a PA if it had been for the office. | was focused
solely on helping him to find the 4th to join his team.

If you need confirmation that Mike was called about Julie for his team, he will explain the
same thing. He called Julie to become his 4th set PA.

(Id., ellipses in original,)

Three minutes after Davies' email, Director Dow sent her an email stating "We understand.
Please do not enter the production office building until Attorney Stanback arrive[s]. Thank you."
Id.

The emails discussed above are in evidence as parts of Respondent's Exhibit 51(a). They
are relevant both because they reflect on the credibility of Davies' testimony and because they
shed light on whether the Respondent really discharged her on or about June 18, 2022.

With respect to credibility, the emails written by Tannock and Dow collide with Ms. Davies'
testimony.?® Specifically, Tannock's email contradicts Davies' testimony indicating that Dow was
upset because she believed that Davies had hired an office PA and that, although Davies' tried
to convince her that this was not the case, she could not do so. Thus, Davies testified "l could
not get her off of anything other than | was hiring an office PA." (Tr. 811.)

However, Tannock's June 19, 2022 email to Ms. Davies began "l also heard you state that
you hired an office PA and it was a friend of yours from Michigan." (R Exh. 51(a).)?” Moreover,
according to Tannock, Davies did not state that she had hired this person to be a production PA
until much later in their conversation.

Tannock's email thus suggests that Davies only raised the claim that she had hired a set
PA as an alternative way of getting her friend on the Respondent's payroll. That strikes me as
more plausible than Davies' claim that she could not get Dow to understand that she was not
hiring an office PA but rather a set PA.

The record does not reveal any reason why Dow would erroneously conclude that Ms.
Davies was hiring an office PA. Likewise, there is no apparent reason why Dow would adhere
to the belief that Davies was arranging for the hire of an office PA after Ms. Davies denied that
she was doing so.

Merely saying those words—"I'm not hiring an office PA, I'm hiring a set PA"—suffices to
communicate that message. The message is straightforward and any listener reasonably would
understand it to mean what it says. Perhaps Davies meant that she could not persuade Dow to

26 Tannock did not testify. Her email is hearsay. However, no party objected to the
introduction of this email (R Exh. 51(a)) into evidence. (Tr. 1412-1213.) Therefore, | conclude
that it is appropriate to consider the contents of that email in assessing the credibility of Ms.
Davies' testimony.

27 As | read Tannock's email, her use of the word "also" reflects the fact that Dow, too,
understood that Ms. Davies had hired an individual to be an office PA.
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believe her.

Moreover, although Davies testified that she could not get Dow "off of anything other than |
was hiring an office PA" (Tr. 811), she did not quote anything specific which Dow supposedly
said. Ms. Davies' vague testimony does not ring true.

In contrast, Ms. Tannock's email, sent at 12:45 a.m. on June 19, 2022, does hold together.
According to that email, Ms. Davies initially said that she had hired a friend from Michigan as an
office PA; only much later in the conversation did she raise the matter of hiring a set PA.

In the email which she sent to Dow at 11:54 p.m. on June 18, 2022, Ms. Davies wrote that
after Dow had "emphatically" refused to hire a set PA, she told. Dow "Okay then, | want an
office PA." That statement is implausible. Instead, | find that Davies did the precise opposite.
Relying on Tannock's email, | find that Davies first informed Dow that she was hiring an office
PA, and then, faced with Dow's emphatic rejection, said that they were hiring a set PA.

The email thread is also relevant to the issue of when the Respondent discharged Davies,
assuming that the Respondent did, in fact, discharge her. As discussed above, Davies testified
that Tannock came over to her and said "that | needed to leave. That | was being let go." (Tr.
812.) Davies also said that she discussed the matter with Tannock and that she was
"essentially rehired." (Tr. 813.) Thus, there was no break in her employment.

Contrary to Davies, Mitchell testified that Dow told Davies that she was fired. (Tr. 954.). As
noted, because of my concerns about the reliability of Davies’ testimony, | do not credit it unless
corroborated. Here, it is not. Wherever Davies’ testimony conflicts with Mitchell’s, | credit the
latter.

Moreover, as the emails discussed above demonstrate, Dow was quite angry with Davies.
The record does not suggest that Tannock was similarly angry. Accordingly, it is more likely
that Ms. Dow actually communicated the discharge to Davies.

Additionally, both Mitchell and Davies agree that Tannock reversed the discharge decision.
As executive producer, and as the major investor in the production, Tannock certainly had the
authority to do so. It seems more likely that she would overrule Dow's decision, which Dow
clearly made in anger, than that she would countermand her own decision.

Further, as the emails revealed, Dow remained angry at Davies even late into the evening.
For all these reasons, | conclude that Dow discharged Davies on June 18, 2022 and that,
almost immediately, Tannock reversed that decision. However, Dow's anger at Davies did not
dissipate right away and remained on simmer. Thus, in the email to Cross at 8:58 p.m. the
same day, Dow wrote:

Hi Chris, please let us know all that we owe Melanie.

We would like to pay her for coming in today and any extra days she worked along with
one week salary.

She has clearly disrespected us.

Anyway, this obviously does not work for Melanie.

Any documents she has should be turned over to Willard.

Thank you very much.

(GC Exh. 38)

Clearly, Dow wanted to discharge Davies. However, when she had tried to do so earlier

22



10

15

20

25

30

35

40

45

JD-76-25

that day, Tannock had undone that attempt. And Tannock still was the executive producer.

Therefore, | conclude that Dow's desire to terminate Davies remained at a temperature just
below boiling but she lacked the authority to countermand Tannock’s action, which retained
Davies on the payroll. That may explain why the email which Dow sent to Davies early on June
19, 2022, did not read "you're fired." Instead, the email only instructed her not to enter the
production office building until Stanback arrived.??

A spreadsheet from the payroll contractor, Media Services, indicates that Davies' "last
date" was June 28, 2022. (GC Exh. 36) The Respondent's payroll records show that she
worked a total of 12 hours on that date. (R. Exh. 51)

There is, of course, the possibility that the Respondent paid Davies for days she didn't
work. The June 18, 2022 email from Director Dow to Unit Production Manager Cross. quoted
above. shows that Dow indeed was willing to pay for some days not worked.

During oral argument, counsel for the Acting General Counsel noted that Davies had
received per diem payments from May 31 through June 24 but did not receive such a payment
for June 27 or 28, 2022. The absence of a per diem payment for those latter 2 days led the
General Counsel to conclude that Davies already had left the area.

However, as noted above, payroll records show that for work done on June 28, 2022,
Davies received 12 hours pay. She received compensation for 8 of those hours at the regular
rate, with the remaining 4 paid at the overtime rate of time and a half. The payroll journal also
records that Davies worked 12 hours on Monday, June 27, 13-1/2 hours on Friday, June 24, 12-
1/2 hours on June 23, 15-1/4 hours on June 22, 13 hours on June 21, and 13-1/4 hours on June
20. (rR. Exh. 51)

If Davies did not work at all, why would the Respondent decide to state in the payroll
journal that she worked 12 hours instead of 87 The payroll journal also shows that Davies
received the overtime pay rate for 4 of the 12 hours she reportedly worked on June 27. If the
Respondent wanted to pay her for 24 hours she didn't work, why wouldn't the Respondent have
paid her for 8 hours on June 27, 8 hours on June 28 and another 8 hours on June 29?7
Spreading the 24 hours over 3 days would have been less expensive because it would have
avoided the overtime rate.

Although it's possible that Respondent actually terminated Davies' employment on or
before June 24. 2022, but nonetheless paid her for several days not worked, it seems
improbable that it would have entered some of those hours on its records as overtime and paid
them at a time and one-half rate. There would be no obvious reason for doing so. Therefore, |
believe it most likely that Davies' was actually working on the listed dates and that her last day
of employment was June 28, 2022.

Davies testified that on her last day at work, she was at her desk when Dow and "Richard
Ford, | believe is his last name, a supervising producer had come down from New York -- came
into the office, and they sat over there for lack of a better term, bullpen table, and they were
discussing things. And Richard just walked over to my desk and said, she wants you gone. |

28 Stanback arrived at the filming location on Tuesday, June 21, 2022.
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need you to leave." (Tr. 815.)

Davies assumed that Ford had been referring to Dow because the two had been sitting at
a table talking. She testified that she asked Ford why she was being fired:

Q. Did he respond?
A. Yes, he did. And -- and it was evident that the reason she wanted me gone
was because she thought | had called the Union.

Q. You said it was evident. How do you—how do you know this?
A. Well, because he essentially told me that.

(Tr. 816.)

Davis further stated that "I think there was a little bit of generic conversation back and
forth. | don't recall exactly what that was, but he clearly made it— he made it evident that | was
being asked to leave because of my call to the Union, because | was being accused of calling
the Union." (Tr. 817.)

Davies said that she told Ford that she had not called the Union, that she was not a
member of the Union and would not even know whom to call. She further testified:

Q. Okay. Did—did anyone else—did Ms. Dow come over to talk to you during this
time?
A. She—she might have come over briefly, but | don't recollect completely.

Q. Okay. How did this conversation end with Mr. Ford?
A. It ended rather abruptly because | felt like there was nothing more | could say.
And | packed up my things and proceeded to leave the office.

(Tr. 818.)

Often, being discharged is such an unpleasant and emotional experience it is difficult to
forget. However, even though she believed. Dow had made the decision to discharge her,
Davies could not recall for sure whether Dow came over and spoke with her. Davies also did
not quote any specific thing which Ford said but only testified that "he made it evident that | was
being asked to leave. . ."

Although Dow did testify, she did not address this conversation. It appears that there was
some confusion because, as discussed above, Davies testified that she was told on two
separate occasions that she was fired. Complaint paragraph 13(a)(a) refers to Davies being
discharged on June 18, 2022, and does not mention her being fired on a later date, Dow may
have believed that the Acting General Counsel was alleging that Ford told Davies on June 18,
2022, that her employment was terminated.

Dow reasoned that Ford could not have discharged Ms. Davies on June 18, 2022 because
he did not begin work for the production until June 23, 2022. (Tr. 1407)

Ms. Davies testified that she did not remember the date except that it was the last day of
her employment. (Tr. 815.) As discussed above, Davies received pay, including overtime pay,
for work on June 28, 2022 but not thereafter.

24



10

15

20

25

30

35

40

45

50

JD-76-25

Ford did not testify. For reasons discussed above, | do not credit the parts of Davies'
testimony which lack corroboration. No one else testified regarding what, if anything, Ford said
to Davies and, therefore, her testimony is uncorroborated. Accordingly, | do not find that Ford
made the statement which Davies attributed to him.

The decision not to credit Davies' testimony is a difficult one because it implies that |
believe she simply fabricated the words she attributed to Ford, and | am not at all certain she
would do so. However, as explained in more detail above, the way in which her testimony about
hiring a production assistant conflicted with other evidence in the record causes me to lose
confidence in its reliability. Moreover, she was vague when describing what Ford supposedly
said to her.

The Acting General Counsel bears the burden of proving the allegations by a
preponderance of the evidence. That standard of proof, typical in civil cases, requires evidence
sufficient to establish that the event in question more likely than not happened. Because | lack
confidence in Davies' testimony, | cannot conclude that it was more likely than not that Mr. Ford
said the words she attributed to him. Therefore, | conclude that the government has failed to
carry its burden of proof.

As noted above, payroll records show that the Respondent paid Davies through June 28,
2022, and that, on this last day of her employment, she worked, or at least received pay for
working, 12 hours. The next day, Respondent's employees went on strike. This strike, and not
the alleged discharge by Ford, could account for her failure to report to work on June 28, 2022
and thereafter.

Events Leading Up To Strike

As discussed above, on June 27, 2022, an |IATSE international representative, Wade
Tyree, electronically sent a letter to a number of individuals, including Director Lynn Dow and
Unit Production Manager Christiana Cross. Not waiting for an answer, he flew to South
Carolina.

The letter had demanded that "you immediately recognize the IATSE as the bargaining
agent and negotiate a collective bargaining agreement that covers the wages, hours, benefits
and working conditions of your crew." The letter sought "an expedited resolution to this matter,
no later than call time on Wednesday, June 29, 2022." (GC Exh. 4, bold in original.)

Dow replied to the email promptly, stating "We would like to clear up this matter asap."
When Tyree's plane landed, he emailed Dow, offering to meet at 8:00 that evening at his hotel.
She accepted.

Dow and Tannock attended the meeting on behalf of the Respondent. The production's
attorney, Willard Stanback, who was in Salt Lake City on an unrelated matter, participated by
telephone. Tyree attended, along with two other IATSE representatives, Samantha Reese and
Brian Johnson. (Tr. 89) There is no evidence that anyone else attended the meeting and | find
that there were no employees present.

During the meeting, Stanback stated that he would not recommend that his clients
recognize the Union and the Respondent did not. According to Tyree, Dow or Tannock brought
up that South Carolina was a "right-to-work" state, which prompted discussion. Mr. Tyree
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further testified:

Q. Okay. So was there anything else that you all discussed during this meeting?

A. Lynn did eventually tell me that she was going to—she—she—she might have
to, you know, let go of the Union folks to -- to complete her -- her film, and that
she was going to -- you know, she could -- she was going to have to—the
production was going to have to do what they were -- they had to do and that
she would follow up with us the next day.

Q. So there was a discussion about follow-up the next day?
A. Yes.

Q. How did the meeting come to an end?

A. Was Lynn and Wendy leaving and saying that, you know, they needed to do
what they were going to do. She needed to address some things for the
production, and then she would follow up.

(Tr. 91-92)

After the meeting, Tyree sent an email to several IATSE representatives. It described the
meeting he had just attended and stated that he remained "cautiously optimistic." (GC Exh. 6)

Most Divisive Issue

Although Union Representative Tyree was "cautiously optimistic," a major issue separated
the two sides. Before the meeting, Mr. Tyree had believed. but was not absolutely certain, that
Bull Street The Movie, LLC—the company now shooting the movie — was the same company as
the one which entered into the January 2022 Project Agreement. He came away from the
meeting convinced that it was indeed the same company. He testified that "we had learned that
-- from our meeting that it was Bull Street the Movie, LLC that was the Employer and that they
had not complied with the agreement that they had previously agreed to." (Tr. 98.)

However, those involved with the production considered it to be a new enterprise not
bound by the January agreement. In view of the circumstances, it is clear that Dow and
Tannock held this belief in good faith.

The January 2022 agreement had stated that the "Producer," Bull Street The Movie, LLC,
was an entity controlled by Orchard Drive Productions, Inc. If that ever had been the case, it
was no longer true. Bull Street The Movie, LLC and Orchard Drive Productions, Inc., had
parted ways in late January 2022. The breakup resulted in a loss of funding and it appeared, for
a while, that the movie would not be made.

Tannock found new investors, and neither Orchard Drive Productions nor its principal,
Elayne Schmidt, was involved in any way. Nor would they have been welcome. Ms. Dow
blamed Ms. Schmidt for the problems which had stopped the production in January and
believed that Ms. Schmidt had acted improperly.

So, from the Respondent's perspective, the current production was entirely different. It was
out from under the thumb of Elayne Schmidt and her company. But to the Union, the absence
of Orchard Drive Productions and Schmidt did not change the fact that Tannock, on behalf of
Bull Street The Movie, LLC, had signed the Project Agreement.
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One part of the January 2022 Project Agreement was of particular importance, and the
Respondent's failure to comply with the provision would result in a strike. This provision
appeared on the first page of the agreement:

i) Simultaneous with the execution of this Agreement, ORCHARD DRIVE
PRODUCTIONS. INC. shall deposit a bond or a certified check with the IATSE
in an amount equal to two (2) weeks of estimated payroll and employer benefit
contributions for all employees covered by this Agreement.

i) Inlieu of such a bond or certified check, simultaneous with the execution
of this Agreement, ORCHARD DRIVE PRODUCTIONS, INC. may
provide a letter to the IATSE from an established payroll company that
meets with the approval of the IATSE confirming that ORCHARD
DRIVE PRODUCTIONS, INC. has established an account with the
payroll company and has pre-paid the estimated payroll and employer
benefit contributions for all employees covered by this Agreement, for
a two (2) week period.

(GC Exh. 2)

The Union took the position that this provision required Bull Street The Movie, LLC to
make the deposits even though the clause's language only referred to Orchard Drive
Productions, Inc. Wendy Tannock's signature on behalf of Bull Street The Movie, LLC, sufficed,
in the Union's view, to make the Respondent liable.?®

On the day after the meeting with the Respondent's representatives, at 2:23 p.m., Tyree
sent Stanback, by email, a copy of the January 2022 Project Agreement. (r. Exh. 10.)
Stanback, who was in trial on an unrelated case in Salt Lake City, did not reply immediately.

At 6:16 p.m., Tyree sent an email to other IATSE representatives with a message to relay
to bargaining unit members. The email began with "Good Afternoon Crew" and continued as

29 For reasons discussed later in this decision, it is not necessary to decide whether,
under the common law, the Project Agreement survived the exit of Orchard Drive Productions,
Inc., or how the agreement’s terms should be construed. Rather, the issue which must be
decided here concerns whether the Respondent, by signing the Project Agreement, validly
recognized the Union as the exclusive bargaining representative, a question to be decided by
applying labor law precedents.

Although | do not need to interpret the Project Agreement using common law principles, it
may be noted that such an analysis might well lead to the conclusion that Respondent had no
obligation to make the deposits. The Project Agreement refers to Bull Street The Movie, LLC as
the "Producer." At some points, the agreement refers to both Orchard Drive Productions, Inc.
and the d Producer together. At some other points, the agreement mentions only the Producer,
and at still other points the agreement refers solely to Orchard Drive Productions, Inc. The
provisions quoted above, requiring the deposit in advance of 2 weeks total compensation for
each bargaining unit employee, refer only to Orchard Drive Productions, Inc. and not to the
Producer.
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follows:

Please plan to take your personals with you tonight at wrap in the event that we do not
report to work tomorrow. Last evening we learned some new information and after
speaking with our legal counsel today, we can confirm that this project is currently
signed to an IATSE contract.

Despite this contract, they have failed to uphold the necessary terms of the agreement
and are therefore in material breach.?® We hope that they will be able to begin to rectify
this situation tomorrow by satisfying the many outstanding issues including but not
limited to establishing a payroll deposit with Media Services; paying benefit contributions
for their employees back to date of hire; and satisfying any outstanding payroll that exist
for all IATSE covered craft positions.

(General Counsel's Exh. 6, italics added.)

Shortly before 11 p.m., Respondent's Attorney Stanback replied to the email Tyree had
sent him that afternoon. Stanback's email stated, in part:

Now, with specific reference to your demand, the production company agrees to
recognize IATSE to the extent it agreed to recognize it in the January agreement. That
said, however, we do not agree that the January agreement, in its current form, is still
valid and enforceable. Without getting into all the details of every point right now, | have
been authorized to inform you that the production company is willing to reinitiate,
amend, restate (where applicable) and 'update' the agreement if the following, at a
minimum, can be addressed.

(1) The updated agreement cannot include Orchard Drive.

(2) The production company has to be released from liability and indemnified by IATSE
for any acts or omissions of Orchid [sic] Drive.

(3) IATSE needs to provide the production company complete sets of all the
documents reference in the Trust Acceptance for further / additional review prior to
going forward.

(4) IATSE needs to provide the production company with a full list of all alleged
deficiencies.

30 Tyree's use of the term "material breach" reflects language in a collective-bargaining
agreement referenced in the Project Agreement. More specifically, parties to the Project
Agreement (GC Exh. 2.) thereby agreed to be bound by the terms of the 2020-2022 Low Budget
Theatrical Agreement. (GC Exh. 3.) Art. X of that contract is a no-strike provision which
includes the following exception:

Notwithstanding the foregoing, the Union shall not be barred from engaging in such
concerted activity if the Employer fails to pay the wages earned by employees covered
by this Agreement or to remit benefit contributions, and to promptly remedy such
material breaches of this Agreement upon demand by the Union.
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(5) The production company must be given a reasonable amount of time to address
and settle any actual and mutually agreed upon deficiencies, with recognition of the
treatment by IATSE of the production as new (as recognized by both SAG and DGA).

(6) IATSE acknowledges the full payments received by its represented crew during
Jan / Feb 2022.

(7) |ATSE agrees to the updates needed for the project information sheet.

With IATSE's agreement in principle to the foregoing, we can proceed with the
relationship.

As you know, | am unavailable most of tomorrow (Wednesday), but will make an effort to
respond to any questions you have tonight, early tomorrow morning (prior to 10a ET),
and as | become available during the day.

(GC Exh. 8)

The issues raised by Stanback are, in my view, legitimate business concerns that a
meticulous lawyer would want to be addressed and resolved. In other words, | do not discern
any intent to cause delay for the sake of delay. Likewise, nothing suggests that Stanback was
raising frivolous matters to avoid reaching an agreement. My observations of Stanback while he
testified lead me to conclude that he is a careful and conscientious attorney who both wanted to
reach an agreement with IATSE and also wished to shield his client from unnecessary and
unexpected liability.

However, Tyree considered this proposal insufficient. He sent an email telling employees
to please "withhold your services to this company tomorrow. Do Not Go To Work. | will update
everyone as discussions with production continue." (GC Exh. 6)

The Strike

On the morning of June 29, 2022, the production was scheduled to do filming at the local
courthouse. However, most of the crew, heeding Tyree's instruction, did not show up.®' The
employees did not picket but I'TSE staff members did.

e

Among the employees on strike were members of the camera crew. It was standard
practice that, at the close of each day's work, some of these employees would take the camera
equipment rather than leave it on the set overnight. Additionally, the digital imaging technician
would take the hard drive containing the video and transmit those files electronically to the video
editor, who lived in another state.

Because the camera crew did not show up, they did not bring back the photography
equipment or media with the recorded video. Director Dow and Executive Producer Tannock
were concerned. Obviously, no filming could be done without a camera.

31 Digital imaging technician Patrick Hansen and members of the grip crew did report to
work. (Tr. 1593, 1643.)
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At some point, Dow discharged Assistant Director Michael Finn for not reporting the work.
He did not cross the picket line. However, the position of assistant director is not within the
bargaining unit which IATSE sought to represent. Rather, Finn was a member of the Director's
Guild. The complaint does not allege that his discharge was unlawful.3?

At 3:13 p.m., Director of Photography Ryan Dean sent a text message to Director Dow. In
the text message, "Michael" refers to Michael Finn who, as noted above, had been discharged.
Dean's message stated:

Hey Lynn, | thought a lot about it today and no matter what happens with the IA[TSE]
contract | am going to go ahead and remove myself from this project. It's become a bit
of a toxic environment. A lot of my team wants to leave, and without them | cannot do
my job effectively. Also, most importantly, the firing of Michael was unwarranted and
unacceptable after all he's done for you. We came here together, and we will leave
together, in solidarity. As you have told me from the beginning you have a crew waiting
in the wings. I'm sure you will be fine.

(General Counsel's Exh. 39)

In an exchange of messages, it became clear that Mr. Ryan had made a firm decision to
quit, but not without mixed emotions. Ms. Dow and Mr. Dean had developed a rapport as they
made the creative decisions concerning how each scene should be shot, and their text
messages grew poignant. Each expressed the hope that they would again work together as a
team.

In one message, Dow stated, "You really think that | want another team on this project.”
Answering her own question, she continued: "Yes | could crew up . . . but that's not what |
want." (GC Exh. 39, ellipsis in original.)

As noted above, the Respondent's attorney, Willard Stanback, was in Salt Lake City
participating in an unrelated trial. At 6:46 p.m., Tyree emailed him an unsigned contract titled
"SINGLE PRODUCTION-LETTER OF ADHERENCE,” along with two "side letters," each of
which was a proposed contract. One side letter stated that Melanie Davies and Carolyn Cecilia
[Jacobs] had been "wrongfully terminated" and provided for backpay. The other side letter
provided that two employees in the location department be covered by the collective bargaining
agreement (R. Exh. 14)

The "Letter of Adherence" would bind the signatory employer to the terms of the standard
2020-2022 Low Budget Theatrical Agreement, Tier 1. This proposed Letter of Adherence also
included the following provision:

Simultaneous with the execution of this Agreement the Employer shall deposit with the
payroll company an amount equal to 2 weeks of payroll and benefit contributions plus
the estimated outstanding benefit contributions owed to the crew of 'Bull Street.’

32 Because the lawfulness of his discharge is not an issue in this case, it is not
necessary to determine whether he, as an assistant director, was a supervisor within the
meaning of Sec. 2(11) of the Act.
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(R. Exh. 14, italics added.)

The words “Simultaneous with the execution of this Agreement” would, in effect, require the
Respondent to deposit, immediately, the equivalent of 2 weeks compensation for each
bargaining unit employee. The Union would prove unwilling to compromise on this requirement
of immediate payment.

Thirteen minutes after Tyree emailed Stanback the proposed letter of adherence,
Stanback replied: "Received. Turning on my laptop now to review on the larger screen." (R.
Exh. 15) Later that evening, Stanback emailed to Tyree a counterproposal, essentially, an
edited and revised version of the document Tyree sent.

Stanback also stated that "we cannot agree to the side letters" and that the discharges of
Melanie Davies and Carolynn Cecilia [Jacobs] were not wrongful. He mentioned that he
"shared a ride to the office with Carolynn Cecilia (on June 21) during which she complained,
among other things, how Lynn [Dow] wasn't listening to her about direction." (R. Exh. 17)3

Two hours after sending Tyree the counterproposal, Stanback emailed him again to ask
"Do you believe you'll have written feedback on the edited document | sent you before midnight
ET tonight?" (R. Exh. 18) Several hours elapsed before Tyree replied.

At 1:14 a.m. on June 30, 2022, Tyree sent Stanback an email stating: "As you know, item
number 14 in the message | sent to you this evening requires a payroll deposit. | and our
counsel have both informed you that this is a required condition. If you can represent to me on
behalf of your client that such deposit is in place or forth coming we are ready to continue the
conversation." (R. Exh. 19, italics added.)**

The Union's email thus made payment of the deposit not only a condition of the deal but
also a condition of continuing to negotiate. Stating that "we are ready to continue the
conversation" if the Respondent made the deposit clearly implied that the Union was not willing
to bargain further otherwise.

At 7:36 a.m., Stanback sent Tyree an email asking whether the "Bull Street" production
should now be classified as "Ultra-Low Tier" because the budget was no under $2 million.
Then, at 11:12 a.m., he emailed Tyree again: "BTW I'm not ignoring the message in your email
about the deposit. I'm in discussions with the investor about timing, noting the the [sic]
proposed wording calls for a simultaneous transfer of funds." (CP Exh. 1)

The record does not establish that Mr. Tyree replied to either of these emails. At 4:44
p.m., Stanback sent Tyree another email. It stated:

33 During the evening of June 29, 2022, Stanback and Tyree emailed each other a number of
times, not all of which are described above. Stanback also spoke by phone with the Union's
attorney, Adrian Healey.

34 CP Exh. 2 includes the same email, the only difference being that this copy shows the
transmission time as 1:15 a.m. rather than 1:14 a.m. A copy of the email also appears in
Respondent's Exh. 20. This copy also has a transmission time of 1:15 a.m.
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Good day, Wade:
| know that my response is a long time coming. | apologize for that.

| can represent to you that such a deposit is forth coming. [sic] | can also represent to
you that part of the thinking is to try to take some of the money Media Services already
has (where the production has pay directly with checks) and fencing those funds
(already with them) as part of the deposit. We also need, of course, to determine the full
amount of the deposit. Lastly, given the possible size of the amount, we must determine
what is available to add to the fenced in about [sic] "simultaneously" with the execution
of the second agreement versus to be deposited when the next investment tranche
arrives.

You both have indicated that this is "not your first rodeo" (my words) so any suggestion
from you on how we can get through this deposit process would be appreciated.

All the best,
Willard

This email manifests a good faith intention to reach agreement with the Union. Based
upon my observations of Mr. Stanback while he testified, | am convinced he wished to resolve
the problem and get the crew back to work.

It was entirely reasonable, in fact necessary, to know the exact amount of the deposit
payment which would satisfy the Union.3® Ascertaining that amount would take some time.
Therefore, | do not view Mr. Stanback’s email to be a stalling tactic. The Respondent did not
want to stall. It wanted to get the crew back so filming could resume.

Moreover, Mr. Stanback asked for suggestions "on how we can get through this deposit
process. . ." That certainly suggests a desire to resolve the matter.

The record does not indicate that Stanback received a reply to this email. The record also
does not establish that the Union ever informed the Respondent that it was going to cease
picketing or terminate the strike. | find that it did not.

The Union's response—or more precisely, its lack of response—is puzzling. For some reason
not revealed by the record, the Union, it appears, simply disengaged.

The reason for the Union's abrupt change may well have been the Respondent's failure to
give the Union the deposit right away. However, Stanback believed it would take 5 business
days to get that much money together.

Perhaps the Union wanted the money deposited immediately because there was so little
filming left to be done. If it agreed to give Stanback 5 business days to deposit the money,
there would be no deposit until filming was almost completed.

35 Although Stanback did not know the exact amount of money the Union required, he
"thought it maybe $250,000." (Tr. 685.)
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In general, a union's purpose in requiring a deposit before production begins reflects the
reality that not all independent filmmakers are financially sound. Also, some independent
flmmakers may underestimate costs and run out of money before the film is "in the can." The
deposit protects employees against the possibility of working but not getting paid for it. It would
not serve that purpose if tendered near the last day of filming.

But considering that there was so little filming left to be done, why did the Union insist on
the deposit, for each employee, of an amount equivalent to pay and benefits for two weeks?
The only apparent answer is that two weeks was the time period specified in the Project
Agreement signed by Ms. Tannock in January 2022.3¢

The Union’s decision not to continue negotiating also seems inconsistent with the email
which Tyree had sent to Stanback at about 1:15 a.m. on June 30. That email had stated "If you
can represent to me on behalf of your client that such deposit is in place or forth coming" the
Union was willing to "continue the conversation." (R. Exh. 19, italics added.) Mr. Stanback had
done exactly that. His reply to Tyree stated, in part, "I can represent to you that such a deposit
is forthcoming."

Another possible reason for not negotiating further may be that the Union simply saw that
its strike had shut down the production, that employees were leaving their temporary lodging
and going home and that resumption of filming appeared unlikely. If the strike had ended the
production permanently, or if the Union believed that the strike had ended production
permanently. It would not make sense to spend time negotiating.

But wouldn't it be in the Union’s interest to reach an agreement allowing the production to
continue, with employees being compensated in accordance with a contract? The reason for
the Union’s not continuing to discuss the issues further with Stanback must remain a matter of
speculation.

Meanwhile, Dow was trying to keep the production going. They had fiimed so much—
more than two-thirds of the movie if not more—it would be heartbreaking to stop when they
were so close to completion. Moreover, this was her first feature-length picture, which she
intended as a tribute to her grandmother.

Dow had learned, from her text message exchanges with Director of Photography Dean,
that he was leaving and so were members of his camera crew. Without a camera crew, of
course, there could be no filming. She shut down production.

The record does not show the exact time Dow made this decision but it must have been
before 5:25 p.m., when she sent this text message to Mr. Dean:

I shut it down. If | get rid of all the producers . . . would you guys come back and let's

36 However, the portion of the Project Agreement which imposes a duty to make a deposit
refers only to Orchard Drive Productions, Inc., Elayne Schneiderman Schmidt’s company.
Specifically, par. 1(B)(ii) of that Agreement, which obligated Orchard Drive Productions, Inc. to
make the deposit, did not mention either “Bull Street The Movie, LLC” or the “Producer” (the
term used in the Project Agreement to refer to “Bull Street The Movie, LLC.”) It is not necessary
here to decide whether the language in paragraph 1(B)(ii) binds Bull Street The Movie, LLC, but
| have some doubts.
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finish this. Please. We could do this is [in] 2 weeks. We could start back up on
Wednesday. Amy and everybody would come back.

(R. Exh. 55(z), ellipsis in original.)

Itisn't clear why Ms. Dow offered to "get rid of all the producers." However, they are not
employees in the bargaining unit which IATSE sought to represent. It appeared that Ms. Dow
did not receive a reply to her 5:25 p.m. message. Early the next morning, she sent Mr. Dean
another text message, stating:

Good morning. | am willing to bring back everyone but | need to know by 5p bc SAG
wants a plan of action going forward. Also, if you do not come back, we must re[-]cast
the entire movie and shoot over. So please let me know so | could bring the entire cast
back

(R. Exh. 55(z).)
Even though Dean earlier had expresses a desire to work again with Dow in the future, he
declined to return to this particular project. He was a member of IATSE and would not work for

an employer while the Union was striking that company. However, he encouraged Dow to finish
the project without him:

| don't see a path forward for me to continue on Bull Street.
There is a path forward. You can regroup, come back and finish.

Think about it like this—if there was a COVID outbreak on set and the entire cast and
crew had to go home for 2 weeks . . . you'd come back and finish. Happens all the time.

I will not come back, but you can find qualified people to come back and finish what we
started.

(R. Exh. 55(z)(1); ellipsis in original.)

Dow took that advice. With a new director of photography and a new crew, the
Respondent completed the filming on about July 15, 2022. (GC Exh. 44)

Dean did perform some work briefly during the post-production phase. Because a number
of scenes had been filmed under the direction of another videographer, Dean wanted to make
sure the color balance did not change from scene to scene, so he made the necessary
adjustments. At the time Dean did this work, he was not at the Summerton, South Carolina
location and did not cross a picket line.

The record does not indicate that any of the employees who went on strike ever made an
offer to return to work. | find that they did not. Similarly, there is no evidence that the Union
made such an offer on any employee's behalf. | find that it did not.

The record establishes that three employees—Carolynn Cecilia Jacobs, an assistant

34



10

15

20

25

30

35

40

JD-76-25

director named Michael Finn, and Patrick Hansen®” — were discharged after the strike began on
June 29. Otherwise, the record does not establish that any of the Respondent's supervisors or
agents specifically told any striking employee that he or she was discharged. | find that they did
not.

Analysis
Complaint Paragraph 9

Complaint paragraph 9(a) alleges that on about June 18, 2022, Respondent, by
Producer/Director Lynn Dow and Producer Richard Ford, in the production office at
Respondent's Summerton production site, threatened employees with unspecified reprisals by
telling employees that Respondent knew that employees had called the Union and that
Respondent did not want those employees working on the production any longer.

Complaint paragraph 9(b) alleges that on the same date, at the same location and by the
same employees, Respondent threatened closure by telling employees that, if the Union came
in, the production would shut down.

Complaint paragraph 19 alleges that, by these actions, the Respondent interfered with,
restrained and coerced employees in the exercise of rights guaranteed in Section 7 of the Act,
and thereby violated Section 8(a)(1) of the Act. The Respondent denies all these allegations.

Although complaint paragraph 9 alleges that the violations took place on June 18, 2022,
based on the testimony, the Acting General Counsel now believes they occurred on June 23 or
24,2022. The Acting General Counsel argues:

Davies testified that around June 23 or 24, 2023, she was in the office at her desk when
Director Dow and Line Producer Richard Ford came into the office. (TR 815). She
testified that Producer Ford had "come down from New York" and was not there when
the production had initially begun (TR 815, 839). Davies recalled that Dow and Ford
were at a table in the production office and appeared to be in a discussion. After the
conversation ended, Ford walked over to Davies and said "she wants you gone. | need
you to leave." Davies asked why and Ford indicated that Director Dow believed Davies
had been the person to call the Union and she wanted Davies gone because of that. (TR
816). Davies did not recall the exact words Ford used but said that Ford made it clear
that she was being asked to leave because Respondent believed she called the Union.
(TR 817).

(GC Exh. 53)%

37 As a digital imaging technician, Hansen received the raw "footage"—the video files —
and transmitted them to the editor. According to Dow, she fired Hansen for holding the video
files and saying he would not release them until the Respondent recognized the Union. (Tr.
1386-1387.)

38 Counsel for the General Counsel argued orally, on the record, and also introduced a copy
of that argument into the record as GC Exh. 53, Counsel for the General Counsel prepared this
document before delivering the argument orally. There are occasional minor differences
between the oral text recorded in the transcript and the written document. The transcript text
corresponding to the portion of GC Exh. 53 quoted above is found at Tr. 1891-1892.
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Davies' testimony is discussed above in the "Facts" section. She described Director Dow
and Ford coming into the room where she was working and sitting at a table. According to
Davies, Ford walked over to her desk and said, "she wants you gone. | need you to leave."
(815) However, Davies could not remember specifically what Ford had said.

She testified "l think there was a little bit of generic conversation back and forth. | don't
recall exactly what that was, but he clearly made it—he made it evident that | was being asked
to leave because of my call to the Union, because | was being accused of calling the Union."
(Tr. 817.)

Davies' vague testimony does not ring true. For reasons discussed above, | have
concluded that it is not reliable and do not credit it unless corroborated. However, no other
testimony corroborates Ms. Davies' testimony concerning what Mr. Ford said.

Accordingly, | find that the Acting General Counsel has failed to prove that Mr. Ford, or
anyone else, made the statements which complaint subparagraphs 9(a) and 9(b) allege.
Therefore, | recommend that the Board dismiss these allegations.

Complaint Paragraph 10

Complaint paragraph 10 alleges that about June 25, 2022, Respondent, by
Producer/Director Lynn Dow, by text message: (a) created the impression of surveillance by
telling employees that Respondent learned: (i) that the Union had been called, (ii) that the
Union would be arriving that week, and (iii) that the Union had sent out text messages to
employees; and (b) interrogated employees about their union activities by asking employees for
details about when the Union would be at the set. The Respondent denies these allegations.

During oral argument, the Acting General Counsel stated that the allegedly unlawful
statements concerned the following text message which Dow sent to the production's director of
photography, Ryan Dean:

"Hey there. We were told that IATSE was called and they will be here this week. You
have any idea when bc my godfather and NAACP Charleston branch along with the
mayor of summerton want to be apart of it. Also it's funny bc we have a 1M spend down
with Media services. They have just been fucking up. So we are ready for any IATSE
calls. It's crazy and stupid jealousy. But | can wait to show the media service spend
down. Whoever called is about to look really stupid. | was told that IATSE sent out text
messages. We really would like the publicity on it that they would come down for bogus
claims. Let me know if you know anything." [sic]

(GC Exh. 39, spelling and punctuation as in original.)

The Acting General Counsel contends that this text message creates the impression of
surveillance because it reveals specific details about employees' protected activities which are
not generally known but does not reveal the source of the information. Employees therefore
would infer that the Respondent obtained the information by spying on employees' union
activities.

The Acting General Counsel also argues that the text message constitutes an unlawful
interrogation because it asks the recipient to "[lJet me know if you know anything."
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A statement by management violates Section 8(a)(1) of the Act only if an employee heard
it. Thus, a statement made by one supervisor talking with another supervisor, out of earshot of
any employees, does not violate the Act. Therefore, if Dean is a supervisor, the text message
to him would not violate the Act, even if it would have if it had been sent to an employee.

To support the government's position that the recipient of the text message, Director of
Photography Dean, is an employee and not a supervisor, the Acting General Counsel notes that
the bargaining unit defined by the IATSE collective-bargaining agreement includes the director
of photography position:

Ryan Dean was the Director of Photography for the production. This is a bargaining unit
position. He has been a freelance cinematographer for about ten years. (TR 187). He
has been member of IATSE Local 600 for almost twenty years. (TR 188). As the
Director of Photography, he is responsible for the ultimate look of the film, the things
seen on the screen. (Tr. 186.)

(General Counsel's Exh. 53.)

The Act defines "supervisor" to mean "any individual having authority, in the interest of the
employer, to hire, transfer, suspend, lay off, recall, promote, discharge, assign, reward, or
discipline other employees, or responsibly to direct them, or to adjust their grievances, or
effectively to recommend such action, if in connection with the foregoing the exercise of such
authority is not of a merely routine or clerical nature, but requires the use of independent
judgment." See 29 U.S.C. § 152(11).

Thus, to warrant a conclusion that a particular person meets the statutory definition of
supervisor, the evidence must establish three elements: (1) That the individual had authority to
perform one of the functions listed in the statute; (2) that the individual exercised this authority in
the interest of the Employer, and (3) that the exercise of such authority is not of a merely routine
or clerical nature but requires the use of independent judgment.

The record contains ample evidence that Dean hired the gaffers who lighted the set, as
well as other technical employees. Dow credibly testified that he hired all of the camera crew
and all of the gaffers.® (Tr. 1220-1221; 1223—-1224; 1444—1445; 1576)

The director of photography has responsibility for the "look" of the movie.*® Mr. Dean
testified that he "brought on maybe five or six people | knew that if -- if they left, | would not—the
integrity of the entire piece would not be what |—I hold myself to pretty high standards. So I'm
like, it's not going to be as good as | can make it if | don't have my people." (Tr. 212,)

As director of photography, Dean made two types of creative decisions. First, he and the
director together made decisions concerning the ambience of each scene and the emotion to be

39 As noted above, when it will not cause confusion, the gaffer and the lighting
technicians (or electricians) who report to the gaffer will, for brevity, be referred to as "gaffers."

40 Dean testified that a "cinematographer is responsible for the look of your film through

lenses, through lighting. We have a really big responsibility. We're the kind of the right-hand
man of the director." (Tr. 196.)
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conveyed. A June 25, 2022 text message exchange between Mr. Dean and Ms. Dow illustrates
the collaborative nature of these artistic decisions:

Ms. Dow: Thank you for an amazing amazing amazing shoot. Thank you for
hearing me out at Mary-Ann's house. . .then making me realize that
they did not belong on the steps. Thank you for accepting that they
did not belong in front of the cross. Lol. Lol.

Mr. Dean: Absolutely. Thanks for trusting me. It was a perfect compromise. |
liked it way better with them behind the cross. And that moment
when Mary Ann sees Bucky then lunges forward. . . AMAZING!!

Ms. Dow: You're stuck with me.
Mr. Dean: Let's go!

Also, the way you and | handled last nights scene with Amy was
perfect. From rehearsing to the coverage. | felt like it was such a
simple scene but we made it beautiful with well thought out blocking
and camera movement. Couldn't be happier.

(Respondent's Exh. 47(j); ellipses in original.)

In addition to the creative decisions he made with the director, Dean also made
decisions by himself, based on his own artistic judgment and experience, These decisions
concerned how to achieve the look which he and the director intended.

Such decisions involved creative choices concerning lighting, which would be
implemented by the gaffers, and lenses, which would be effectuated by the camera operators.
Thus, it is clear that in directing these employees, he was exercising independent judgment and
doing so in the interest of the Respondent.

In sum, | conclude that Dean possessed and exercised the authority to hire employees
and to direct their work. He exercised this authority using independent judgment, and did so in
the interest of the Respondent. Therefore, | further conclude that he was a supervisor within the
meaning of Section 2(11) of the Act.

Because Dean was a supervisor, Dow's statements to him were not communications
with an employee and therefore did not violate the Act. | recommend that the Board dismiss
these allegations.

Complaint Paragraph 11

Complaint paragraph 11 alleges that, on about June 26, 2022, Respondent, by
Producer/Director Lynn Dow, by text message, instructed employees not to discuss their terms
and conditions of employment. The Respondent denies this allegation.

During oral argument, counsel for the Acting General Counsel identified the allegedly

unlawful statement as part of a text message which Ms. Dow sent to Mr. Dean at about 4:31
p.m. on June 26, 2022. That message stated:
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Hey there. Fyi: please please please keep it quiet. Just had a convo with Wendy
about restructuring your deal memo. You have not complained. You do not get into
the pettiness and you have made this film 'brilliant' with the visuals. Wendy is going
to offer you a producer's point. Yippy. Let's go...Too Legit!!!*!

(GC Exh. 39, ellipsis in original.)

The Acting General Counsel argued that the request, "please keep it quiet,” was an
unlawful instruction to an employee not to talk about proposed terms and conditions of
employment." The Acting General Counsel cited a number of Board decisions holding that
Section 7 of the Act gives employees the right to discuss their wages and working conditions
and that an employer violates the Act by prohibiting such discussions. Those cases included
Radisson Plaza Minneapolis, 307 NLRB 94, 94 (1992), Heck's, Inc., 293 NLRB 1111, 1119
(1989), and Waco, Inc., 273 NLRB 746, 747—748 (1984).

It is indeed well settled that an employer violates the Act by telling an employee not to
discuss his wages. However, for the reasons discussed above, | have concluded that Dean is
not an employee but a supervisor within the meaning of Section 2(11) of the Act.

Accordingly, | conclude that the Respondent did not violate the Act by the conduct
alleged in complaint paragraph 11. Therefore, | recommend that the Board dismiss these
allegations.

Complaint Paragraph 12

Complaint paragraph12 alleges that on about June 27, 2022, the Respondent, by
Producer/Director Lynn Dow, threatened employees with discharge by telling employees that
Respondent would terminate any employees who supported or assisted the Union. The
Respondent denies this allegation.

This complaint allegation concerns statements which Dow made to Dean during a June
27, 2022 telephone conversation. During oral argument, the Acting General Counsel identified
the allegedly unlawful statements:

[Director of Photography] Dean's unrefuted testimony established that on June 27,
Director Dow spoke to Dean by telephone, discussing IATSE had come to town.
Dean testified that Dow stated "we're going to have to get rid of the crew and it's ok
though. | have another crew in New York who's going to come down and | don't
want to do it but this is what we'll have to do to finish the project." (TR 220).

On the same day, June 27, Dow and Dean exchanged texts about the meeting
with IATSE. Dow wrote: "If they force our hand, we would have to let some DGA
members go." And "Also sad thing is that you wouldn't get the half point. This is
crazy. Now we've got to cut DGA in order to pay IATSE people." (GC 39). That Dow
communicated her intent to discharge IATSE members is corroborated by Dean's
text messages with Union Representative Anna Nowland, that same day. Nowland
wrote that she had heard BSTM was threatening to fire the Union crew and asked if
Dean had heard anything. DP Dean replied: "Haven't heard that." "Actually | did

41 “Too Legit” was Dow’s nickname for Dean. (Tr. 244.)
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hear that. What's the latest?" "l just heard they're planning on bringing in a whole
new crew."

Based on the foregoing, on about June 27, Respondent Director Dow violated
Section 8(a)(1) of the Act when Dow threatened to discharge employees by stating
she would bring in a new crew and replace the unit employees because of the
Union.

(GC Exh. 53)

However, for the reasons discussed above, | have concluded that Mr. Dean is not an
employee, within the meaning of the statute, but rather is a supervisor. Therefore, Ms. Dow did
not make the allegedly unlawful statements to an employee.

In these circumstances, the Respondent did not violate the Act. Therefore, | recommend
that the Board dismiss the allegations raised in complaint paragraph 12.

Subparagraph 13(a)(a)

Complaint subparagraph 13(a)(a) alleges that on about June 18, 2022, the Respondent
discharged employee Melanie Davies. Complaint subparagraph 13(b) alleges that the
Respondent did so because Davies assisted the Union, or because the Respondent believed
Davies had assisted the Union, and engaged in concerted activities, and to discourage
employees from engaging in these activities. Complaint paragraph 20 alleges that the
Respondent thereby violated Section 8(a)(1) and (3) of the Act. The Respondent denies these
allegations.

For reasons discussed above, | do not consider Davies' testimony to be reliable and
have credited only those portions corroborated by another witness. Therefore, | have not
credited her uncorroborated testimony that Richard Ford discharged her.

Credited evidence establishes that on June 18, 2022, told Davies that she was
discharged, but almost immediately, Executive Producer Tannock reversed that decision and
Davies suffered no loss of pay or benefits.

However, no credible evidence establishes that, on any date after June 18, 2022,
anyone told Davies she was fired. Therefore, | conclude that she simply did not report to work
after June 28, 2022.

The complaint alleges only that the Respondent discharged Ms. Davies on June 18,
2022. The Respondent rescinded that discharge almost immediately. The complaint does not
allege that Respondent discharged her at any time after June 18, 2022. Therefore, | am
concerned that the government is seeking to prove a violation which the complaint does not
allege.

In any event, any allegation that the Respondent discharged Ms. Davies on sone day
after June 18, 2008 necessarily relies on Ms. Davies’ uncorroborated testimony. For reasons
discussed above, | do not credit those parts of Ms. Davies’ testimony which lack corroboration.
Therefore, | find that the government has failed to prove that the Respondent terminated Ms.
Davies’ employment.
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Accordingly, | conclude that the Respondent did not violate the Act by discharging Ms.
Davies. Therefore, | recommend that the Board dismiss the allegations raised in complaint
subparagraph 13(a)(a).

Complaint Subparagraph 13(a)(b)

Complaint subparagraph 13(a)(b) alleges that, on about June 29, 2022, the Respondent
discharged employee Juanita Belin. Complaint subparagraph 13(b) alleges that the
Respondent did so because Belin assisted the Union, or because the Respondent believed
Belin had assisted the Union, and engaged in concerted activities, and to discourage employees
from engaging in these activities. Complaint paragraph 20 alleges that the Respondent thereby
violated Section 8(a)(1) and (3) of the Act. The Respondent denies these allegations.

Belin worked as the head hair stylist. When the strike began on June 29, 2022, she did
not report for work and did not work on the production thereafter. During oral argument, counsel
for the Acting General Counsel stated:

Juanita Belin worked as a Department Head Hair Stylist. She was paid for days
worked from approximately June 13, 2022, through June 29, 2022. (GC 36, R 56(1)).
In response to the allegation that Belin was discharged, Respondent admitted that
Employee Belin did not show up to work on June 29, 2022. (GC 37). When filming
resumed in July, Respondent did not employ Belin for any of the filming days.
Instead, Respondent's payroll records show that from June 30, 2022 July 15, 2022,
Employee Alihea Jones served as the Department Head Hair Stylist (and Jones did
not work any days prior to June 30). (GC 36). Additionally, Shamecca McFadden
served as the Department Head Hair Stylist from July 28, 2022, through July 30,
2022 (and McFadden did not work any days prior to July 28) (GC 36).

Therefore, Respondent unlawfully discharged Employee Juanita Belin based on
her participation in the June 29 strike and replaced her for the duration of the
filming.

(GC Exh. 53.)

The General Counsel does not argue that the Respondent ever informed Ms. Belin that
she was discharged and no evidence would support such an argument. To the contrary, she
simply did not report to work after June 28, 2022.

The strike began the next day, June 29, which was the first day Ms. Belin did not report
to work. She may well have been honoring the picket line. However, although the Acting
General Counsel argues that Respondent discharged Ms. Belin "based on her participation” in
the strike, the government has cited no evidence to prove her participation except for her
absence from work.*?

When the government alleges that an employer took an adverse action against an
employee because that employee had engaged in union or other protected activities, the Board

42 It is certain that she did not picket. Only union representatives, and not employees,
picketed.
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analyzes that allegation using the framework set forth in Wright Line, 251 NLRB 1083 (1980),
enfd. 662 F.2d 899 (1st Cir. 1981), cert. denied 455 U.S. 989 (1982). That framework will be
discussed in detail later in this decision.

However, there must be an adverse employment action to be analyzed. If there is no
adverse employment action, then the employer has not discriminated in violation of the Act.

Here, there is no evidence that the Respondent ever told Belin that her employment was
terminated, took any other step to discharge her or even wanted to do so. To the contrary, it
appears that the Respondent did not want to discharge Ms. Belin or other crew members. The
filming had almost been completed and Dow focused, with single-minded determination, on
finishing it.

Therefore, | conclude that the record fails to establish that the Respondent subjected
Belin to any adverse employment action. Absent an adverse employment action no Wright Line
analysis is necessary because the Respondent has not violated the Act.

Although the record does not reflect why Belin did not report to work on June 29, 2022, |
will assume for the sake of analysis that she heeded the Union’s instruction and was, therefore,
a striker. Her rights as a striker depend on the type of strike. In general, unfair labor practice
strikers have a right to immediate reinstatement if they make an unconditional offer to return to
work. An economic striker’s right to immediate reinstatement, after making an unconditional
offer to return to work, depends on whether or not the striker had been permanently replaced, or
whether the employer had some other legitimate and substantial business justification for failing
to reinstate the striker. See Avery Heights, 343 NLRB 1301, 1305 (2004).

In the present case, employees went on strike because some had not been paid or had
been paid incorrect amounts, or for other problems with working conditions. Therefore, |
conclude that the strike was an economic strike.

An employer’s unfair labor practices can convert an economic strike into an unfair labor
practice strike. See, e.g., Rieth-Riley Construction Co., Inc., 374 NLRB No.13, slip op. at 6
(2024), and cases cited therein. However, the record does not establish that the Respondent
committed any unfair labor practices before the strike began. (As will be discussed below, the
record does establish that the Respondent’s discharge of Carolynn Cecilia Jacobs violated
Section 8(a)(1) and 8(a)(3) of the Act, but this discharge took place after the strike began. It
could not have caused the strike and the record does not establish that it prolonged the strike.

Therefore, if Ms. Belin was absent because she was honoring the picket line, she was
an economic striker and has the rights of an economic striker. The Act gives an economic
striker the right to reinstatement under certain circumstances. However, to exercise such a
right, the striker must first make an unconditional offer to return to work. Once the striker has
made such an offer, an employer's refusal to reinstate the striker "violates Section 8(a)(3) and
(1) unless the employer can show that his action was due to "legitimate and substantial
business justifications. . .." NLRB v. Fleetwood Trailer Co., 389 U.S. 375 (1967); North Fork
Services Joint Venture, 346 NLRB 1025 (2006).

There is no evidence in the record that Belin ever made such an unconditional offer to
return to work or, in fact, any offer to return to work. Therefore, | must find that she did not.

Similarly, the record does not establish that the Union ever made an unconditional offer
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to return to work on behalf of Ms. Belin or on behalf of any of the strikers. Accordingly, | find
that it did not.

In sum, the Respondent took no adverse employment action against Belin and therefore
did not violate the Act. Additionally, if she is considered to be an economic striker, she has not
made an unconditional offer to return to work. | recommend that the Board dismiss the
allegations raised in complaint subparagraph 13(a)(b).

Complaint Subparagraph 13(a)(c)

Complaint subparagraph 13(a)(c) alleges that, on about June 29, 2022, the Respondent
discharged employee Carolynn Campbell. Complaint subparagraph 13(b) alleges that the
Respondent did so because Carolynn Campbell assisted the Union, or because the Respondent
believed Carolynn Campbell had assisted the Union, and engaged in concerted activities, and to
discourage employees from engaging in these activities. Complaint paragraph 20 alleges that
the Respondent thereby violated Section 8(a)(1) and (3) of the Act. The Respondent denies
these allegations.

The employee named in the complaint as "Carolynn Campbell" has gone by several
names. Professionally, she uses the name Carolynn Cecilia. Above, | referred to her by the
name she stated when testifying at the hearing: Carolyn Cecilia Jacobs. For clarity, | will
continue to refer to her as Jacobs.

As discussed above, Jacobs was the script supervisor, a job that did not involve the
supervision of people but rather keeping careful notes about what appeared in each scene and
what happened in each camera shot. Because parts of a scene might be filmed at different
times, such careful attention to details was necessary to prevent discrepancies.

A call sheet, prepared daily and distributed to each employee in advance, listed the
personnel involved in the production and when each person should show up on that particular
day. Carolynn Jacobs' reporting time was 7:30 a.m. on June 29, 2022.* However, because the
Union was on strike, she did not report to work.

At 9:04 a.m., Unit Production Manager Christiana Cross sent Jacobs an email. It stated:
Thank you for being apart [sic] of Bull Street. At this time we have to inform you that
you[r] services are longer needed. Unfortunately, its [sic] not a good fit for the
project.

We will provide your return flight asap. Please be prepared to leave at your earliest
convenience. The Production Office will be in contact with you shortly regarding
your flight.

Thank you again.

(GC Exh. 25.)

43 General Counsel's Exh. 23. On this call sheet, Jacobs is listed as "Carolyn
Cecilia." Her name appears under the heading "PRODUCTION—CHANNEL 1."
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Presumably, Cross intended to write "no longer needed" rather than "longer needed"
because Jacobs was, in fact, discharged. Whether this discharge violated the Act depends on
the Respondent's motivation.

As noted above, when the person originally hired to be script supervisor tested positive
for COVID-19, the Respondent hired Jacobs to take her place. However,. Jacobs began
making remarks critical of Dow, even questioning how much of the script Dow had written.
From the record, | infer that such remarks manifested condescension and very likely caused
Dow more than superficial hurt.

Dow previously had written and directed short films, but Bull Street was her first feature-
length motion picture. From the short films, she had gained experience with the technical part
of filmmaking, but a feature-length production presented new challenges which were
qualitatively different.

In addition to making the artistic decisions concerning the actors' performances and the
photography, Dow now faced the challenge of managing a large crew. For a short but intense
period of time, many different people had to work together with precision regardless of the
problems which popped up unexpectedly, such as employees not receiving paychecks.

Astronauts spend months training in simulators programmed to surprise them with
emergencies but new directors must face and wrestle with unexpected problems cold. A
director wishing to maintain the appearance of decisiveness and authority naturally seeks to
suppress the doubts and anxieties these unexpected problems provoke.

So, Jacobs' condescending criticisms of Dow's competence hit where it hurt. But here, |
do not decide whether Ms. Dow had good reason to discharge Ms. Jacobs. Rather, the judge
must answer a set of very narrow and specific questions: What were the Respondent's real
reasons for firing Jacobs? Was one of them the fact that Jacobs had engaged in Union and
other activity protected by the Act? If so, would the Respondent have made the same decision
even if there had been no protected activity?

Fortunately, the Board has established an analytical framework for answering such
questions. See Wright Line, above. Under the Wright Line test, the Acting General Counsel has
the initial burden of establishing that an employee's union activity was a motivating factor in the
Respondent's taking action against her.

The Acting General Counsel meets that burden by proving union activity on the part of
employees, employer knowledge of that activity, and antiunion animus on the part of the
employer. See Willamette Industries, 341 NLRB 560, 562 (2004) (citations omitted). To meet
the Acting General Counsel's initial burden, the evidence of animus also must support finding
that a causal relationship exists between the employee's protected activity and the employer's
adverse action against the employee. Tschiggfrie Properties, Ltd., 368 NLRB No. 120 (2019).

If the Acting General Counsel makes this initial showing, the burden then shifts to the
Respondent to prove as an affirmative defense that it would have taken the same action even if
the employees had not engaged in protected activity. Id. at 563; Manno Electric, 321 NLRB
278, 280 fn. 12 (1996). See El Paso Electric Co., 350 NLRB 151 (2007)

With respect to the first Wright Line factor, Ms. Jacobs clearly engaged in Union activity.

44



10

15

20

25

30

35

40

45

JD-76-25

She called the Union to discuss employees' complaints about not receiving paychecks and
other matters. She also provided the Union with information about the Respondent.

Additionally, she solicited employees to join the Union. One of them was Mark Mitchell,
who testified that Jacobs approached him in the cafeteria: "And she said that | know how you
can -- this can be taken care of, and that is by coming with me and joining the Union, and
gearing up other crew members so that they can be there. And you will get paid, and guess
what? You wouldn't even have to pay Union dues." (Tr. 944.)

Jacob also was absent from work on June 29, 2022, the day the strike began. |
conclude that the Respondent, already knowing about Ms. Jacobs' solicitation of Mr. Mitchell to
join the Union, would reasonably believe that Jacobs was honoring the picket line.

The Acting General Counsel also has satisfied the second Wright Line requirement,
employer knowledge. Mitchell, who Jacobs solicited to join the Union, is a close friend of Ms.
Dow, so close that he is like a member of her family. (Tr. 948.)

Mitchell testified that he told Unit Production Manager Christiana Cross "about the fact of
going back to | can—you can go to the union, and | can do this for you. And then she's --
Christiana said that she will inform Lynn because Lynn was very tied up trying to be a director
and didn't want to hear all this other aspects." (Tr. 958,)

The unit production manager clearly was a member of the Respondent's management.
Based on Mitchell's testimony, which | credit, | find that the Acting General Counsel has
established the second Wright Line requirement, employer knowledge of the employee's union
activity.*

The third Wright Line element is evidence of animus. Although the word "animus" looks
a lot like "animosity," as a legal term of art, "animus" refers to intent more than hostility. Of
course, from expressions of hostility towards a union an intent to discriminate typically can be
inferred, but even non-hostile statements can indicate an unlawful intent.

During oral argument, the Acting General Counsel stated that the Respondent "has clear
animus against the union, as evidence by the countless statements Director Dow made
(described above)." (GC Exh. 53) However, when addressing the allegation that the
Respondent discharged Jacobs unlawfully, the General Counsel did not further identify the
evidence on which the government relies to prove animus.

The Acting General Counsel did not specifically refer to the statements which Ms.
Davies attributed to Line Producer Ford. According to Davies, Ford told her that Dow wanted
Davies "gone," because Dow believed that Davies had contacted the Union. Because | did not
credit. Davies' testimony, | do not find that Ford made the statements attributed to him.
Therefore, the purported statements do not constitute evidence of animus.

Compilaint paragraph 10 alleges that Dow made statements to an employee which

44 The evidence does not establish that the Respondent was aware that Jacobs
had contacted Union Representative Wade Tyree. However, its knowledge of Jacobs' other
union activities suffices to satisfy the second Wright Line requirement.
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created the impression that employees' union activities were under surveillance and which
constituted an unlawful interrogation of an employee about employees' union activities.
However, the complaint was referring to statements which Dow made to Ryan Dean, a statutory
supervisor.

Statements which a manager made to another manager when no employees are present
do not violate the Act. However, they may still provide evidence of unlawful intent. Therefore, it
is appropriate to look again at the text message which Dow sent to Dean:

"Hey there. We were told that IATSE was called and they will be here this week.
You have any idea when bc my godfather and NAACP Charleston branch along with
the mayor of summerton want to be apart of it. Also it's funny bc we have a 1M
spend down with Media services. They have just been fucking up. So we are ready
for any IATSE calls. It's crazy and stupid jealousy. But | can wait to show the media
service spend down. Whoever called is about to look really stupid. | was told that
IATSE sent out text messages. We really would like the publicity on it that they
would come down for bogus claims. Let me know if you know anything." [sic]

(GC Exh. 39.)

Nothing in this message evinces an intent to engage in discrimination because of, or to
discourage, employees union activities. Dow's words, "They have just been fucking up," do not
refer to the Union but rather to Media Services, the payroll contractor that did not send
paychecks to some employees.

It isn't clear to whom Dow is referring in the statement that it is "crazy and stupid
jealousy." In any event, the words do not suggest that the Respondent intended to engage in
unlawful discrimination.

Although the Acting General Counsel refers to "countless statements" by Dow, it is not
clear which statements the government considers to be evidence of animus. My own review of
the evidence did not find any statements, made before Jacobs' discharge, which reveal an
intent to discriminate.

The Board may infer animus from many kinds of circumstantial evidence including from
timing or proximity in time between the protected activity and the adverse action. Absolute
Healthcare d/b/a Curaleaf Arizona, 372 NLRB No. 16, slip op. at 2 fn. 9 (2022).

In the present case, the Respondent discharged Jacobs the same morning it discovered
that she had not reported to work. Dow also knew that the Union had just gone on strike and it
seems likely that Dow assumed that. Jacobs was honoring the Union's picket line. After
receiving word of the strike and. Jacob's absence, the Respondent swiftly sent her a discharge
notice.

This timing suffices to warrant an inference of animus. Moreover, from the timing | infer
the necessary link, required by Tschiggfrie Properties, Ltd., above, between the protected
activity and the adverse employment action.

The burden of proceeding therefore shifts to the Respondent to prove that it would have
taken the same action anyway even in the absence of protected activity. For the following
reasons, | conclude that the Respondent has not carried that burden.
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As discussed above, it seems clear that Jacobs' supercilious criticism of Dow both hurt
and angered Dow. It also seems clear that Dow would have discharged her except for one
important fact: Dow needed her for a few days more, until filming had been completed.

Unlike other businesses, where employment is indefinite, employees filming a movie
know approximately when their work will be done. From the start, they operate under a
shooting schedule which has a completion date.

Someone can tolerate working with another person she loathes if she knows that the
end is in sight and is a specified number of days away. They can be marked off, one by one, on
a calendar.

Nothing was more important to Dow than completing the movie and she would have
endured almost any adversity— even sharing a cabin with a family of nervous skunks — if
necessary to achieve that goal. Although it would be possible to finish production without a
script supervisor on set, doing so was far from optimal. It would increase the risk of noticeable
continuity errors. Proceeding without a script supervisor also would deprive the production of
the supervisor's detailed notes.

But, on the morning of June 29, 2022, Jacobs was already gone and the chance of
getting her to return was uncertain. Dow, stung by Ms. Jacobs disparaging her ability to direct,
was hardly going to beg her to come back.

With one other exception, discussed below, Dow did not tell striking employees they
were discharged. She wanted them to return and finish filming.

However, Dow did discharge Jacobs. Her going on strike was, in effect, the last straw.

The Respondent has not carried its burden of showing that it would have made the same
decision to fire Ms, Jacobs if she had not gone on strike. To the contrary, | conclude that the
Respondent would not have discharged her.

To summarize, the resentment fostered by Jacobs' criticisms, not to mention her conduct
on set when she intruded upon the director's function, certainly was a motivating factor in the
decision to discharge her. But, considering how little principal photography remained to be
done, and considering the value of having a script supervisor on set during the filming, | believe
that Ms. Dow would not have discharged her if she had not gone on strike. Therefore, tthe
Respondent has not rebutted the presumption that unlawful antiunion animus motivated the
discharge, and | recommend that the Board find that, by discharging Ms. Jacobs, the
Respondent violated Section 8(a)(1) and (3) of the Act.

Complaint Subparagraph 13(a)(d)

Complaint subparagraph 13(a)(d) alleges that, on about June 29, 2022, the Respondent
discharged employee Robert Evans. Complaint subparagraph 13(b) alleges that the
Respondent did so because he assisted the Union, or because the Respondent believed he had
assisted the Union, and engaged in concerted activities, and to discourage employees from
engaging in these activities. Complaint paragraph 20 alleges that the Respondent thereby
violated Section 8(a)(1) and (3) of the Act. The Respondent denies these allegations.
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Evans worked as a prop assistant but did not appear for work on June 29, 2025. There
is no evidence in the record that the Respondent ever told him that he was discharged and | find
that it did not.

Additionally, there is no evidence that Evans ever made any kind of offer to return to
work. Likewise, nothing indicates that the Union ever made such an offer on behalf of Evans or
any other employees. | find that they did not.

Based on the record as a whole, | find that the Respondent never discharged Evans.
Further, | conclude that when he failed to report for work on the day of the strike, he became an
economic striker with the rights of an economic striker.

In sum, | conclude that the Respondent never discharged Evans. Therefore, |
recommend that the Board dismiss the allegations raised in complaint subparagraph 13(a)(d).

Complaint Subparagraph 13(a)(e)

Complaint subparagraph 13(a)(e) alleges that, on about June 29, 2022, the Respondent
discharged employee Thomas Freeland. Complaint subparagraph 13(b) alleges that the
Respondent did so because he assisted the Union, or because the Respondent believed he had
assisted the Union, and engaged in concerted activities, and to discourage employees from
engaging in these activities. Complaint paragraph 20 alleges that the Respondent thereby
violated Section 8(a)(1) and (3) of the Act. The Respondent denies these allegations.

Freeland was a second assistant camera operator. He did not report for work on the day
the strike began, June 29, 2022. Nothing in the record indicates that the Respondent ever
communicated to Mr. Freeland that he was discharged. Accordingly, | conclude that Freeland
was not discharged but instead had the status of an economic striker.

There is no evidence that Freeland ever made an offer to return to work. There also is
no evidence that the Union ever made such an offer on his behalf. Therefore, | find that neither
Mr. Freeland nor the Union made such an offer.

Because the Respondent did not discharge Mr. Freeland, | recommend that the Board
dismiss the allegations raised in complaint subparagraph 13(a)(f).

Complaint Subparagraph 13(a)(f)

Complaint subparagraph 13(a)(f) alleges that, on about June 29, 2022, the Respondent
discharged employee Megan Garrison. Complaint subparagraph 13(b) alleges that the
Respondent did so because she assisted the Union, or because the Respondent believed she
had assisted the Union, and engaged in concerted activities, and to discourage employees from
engaging in these activities. Complaint paragraph 20 alleges that the Respondent thereby
violated Section 8(a)(1) and (3) of the Act. The Respondent denies these allegations.

Garrison worked as a set decorator. She did not report to work on June 29, 2022.
Sometime that morning she received a text message from Production Designer Tracey Manuel.
This text message thread stated as follows:

[Ms. Manuel to Ms. Garrison at 9:59 a.m.]
"Did you show up for work?"
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[Ms. Manuel to Ms. Garrison at 10:31 a.m.]
“I'm assuming your nonresponsiveness means you've quit?"

[Ms. Manuel to Ms. Garrison at 10:32 a.m.]
“I'm at the trailer now and you're not here. I'll let the office now [sic] you're gone."

[Ms. Garrison to Ms. Manuel at 10:53 a.m.]
"No I'm at Walmart"

[Ms. Garrison to Ms. Manuel at 10:55 a.m.]
"Sorry | don't like to be on my phone while I'm driving"

(R. Exh. 56(m)(2))

The complaint does not allege that Tracey Manuel is Respondent's supervisor or agent
and no evidence in the record would support such a finding. | conclude that Ms. Manuel was
neither.

At 8:31 p.m., Garrison sent an email to Director Dow and Executive Producer Tannock.
It began "Good Evening Ladies" and continued:

| received the following messages from Tracey this morning and even though she
has not spoken to me in person, it seems my time with the production has come to
an end. | had a wonderful time meeting all of the cast/crew and wanted to thank you
so much for the opportunity to get a behind the scenes look!

Tracey stopped by our lodgings this evening and told the guys that they had been
replaced and needed to vacate. She did not say anything to me but | assume the
same applies since she "fired" me. | want to let you know | will be staying until | am
compensated for my work from last week 6/20-6/24, Monday and Tuesday of this
week 6//27-28, my per diem for 7 days, my two days of travel and the
reimbursement form | filled out.

Please let me know if you need anything from me to get this accomplished in a
timely manner so that | am out of the way for the next person in my position!

Thank you again!
(R, Exh. 56(m)(1))

Although Ms. Garrison's email stated that Ms. Manuel "fired' me," the writer did not
describe what Ms. Manuel actually had said. Additionally, Ms. Garrison placed quotation marks
around the word "fired." That suggests Garrison may have doubted that Ms. Manuel actually
had authority to discharge employees or otherwise was uncertain about the import of Ms.
Manuel's words.

The record does not establish that Ms. Manuel said "you're fired" or "you're discharged"
at any time. It does include the text message which Ms. Manuel sent Garrison at 10:31 a.m. on
February 29, 2022. Ms. Manuel had sent a message 32 minutes earlier, asking Garrison "did
you show up for work?" After waiting more than half an hour for a reply, Ms. Manuel then sent a
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text stating, "I'm assuming your non responsiveness means you quit?"

Neither Garrison nor Ms. Manuel testified and the record does not reveal either what
else (if anything) Ms. Manuel communicated to Garrison or why the latter would put the word
“fired" in quotes. The only evidence of any communication between them is the text message
exchange quoted above, which is both hearsay and unclear.

Moreover, as discussed above, the text message does not state that Ms. Garrison had
been discharged and | do not believe that someone who read it reasonably would consider it a
discharge notice. The government bears the burden of proving that someone with authority or
apparent authority to speak for the Respondent told Ms. Garrison that her employment had
been terminated. The present record falls short.

Because the government has neither claimed nor proven that Ms. Manuel was either
Respondent’s supervisor or agent, the text message exchange between her and Ms. Garrison
does not constitute evidence that that the Respondent discharged Garrison.

The only possible message to Garrison which could be imputed to the Respondent
would be a message not conveyed by words but by silence. The record does not establish that
either Ms. Dow or Ms. Tannock replied to Garrison's 8:31 p.m. email. Assuming for the sake of
analysis that Garrison received no response from either of them, does the absence of a reply
communicate to Garrison that the Respondent had discharged her?

More specifically, Garrison’s email message to Dow and Tannock said “it seems my time
with the production has come to an end.” Ms. Dow and Ms. Tannock did not respond. Does
their silence communicate “Yes, you've been fired?”

Similarly, in her email Ms. Garrison said that Ms. Manuel “told the guys that they had
been replaced and needed to vacate. She did not say anything to me but | assume the same
applies since she ‘fired’ me.” Ms. Dow and Ms. Tannock did not reply. Does their silence affirm
that Ms. Garrison had been fired?

As stated in Swardon Painting Co., 340 NLRB 179, 180 (2003), the Board has held that
the fact of discharge does not depend on the use of formal words of firing. Hale Mfg. Co., 228
NLRB 10, 13 (1977), enfd. 570 Fed.2d 705 (8th Cir. 1978). It is sufficient if the words or action
of the employer "would logically lead a prudent person to believe [her] tenure has been
terminated." NLRB v. Trumbull Asphalt Co., 327 F.2d 841, 843 (8th Cir. 1964); North American
Dismantling Corp., 331 NLRB 1557 (2000). In addition, "in determining whether or not a striker
has been discharged, the events must be viewed through the striker's eyes and not as the
employer would have viewed them." Brunswick Hospital Center, 265 NLRB 803, 810 (1982).

Ample authority supports the principle that particular words, “formal words of firing,” are
not necessary to effect a discharge. However, | believe that some words are required.*

In Swardon Painting Co., above the Board rejected the judge's conclusion that an
employer's harsh statements to striking employees reasonably led them to believe that they had

45 If not words, some symbol with a generally accepted or agreed-upon meaning might suffice.
For example, if employees understood that a thumbs-down gesture meant “you’re fired,” that
gesture would be enough. What would not be enough is silence.
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been discharged. In other words, these employees still had the status of strikers and, therefore,
must make unconditional offers to return to work. If that employer's statements, laced with
vulgar language, were insufficient to communicate "you've been fired," then an employer's
silence alone hardly would be enough.

For the reasons discussed above, | conclude that the Respondent never stated to Ms.
Garrison that she was discharged and did not make any statement to her which she reasonable
would believe to be notice of discharge. Further, | conclude that the Respondent did not
discharge Ms. Garrison. Therefore, | recommend that the Board dismiss the allegations raised
in complaint subparagraph 13(a)(f).

Complaint Subparagraph 13(a)(g)

Complaint subparagraph 13(a)(g) alleges that, on about June 29, 2022, the Respondent
discharged employee Patrick Hansen. Complaint subparagraph 13(b) alleges that the
Respondent did so because he assisted the Union, or because the Respondent believed he had
assisted the Union, and engaged in concerted activities, and to discourage employees from
engaging in these activities. Complaint paragraph 20 alleges that the Respondent thereby
violated Section 8(a)(1) and (3) of the Act. The Respondent denies these allegations.

Hansen was the digital imaging technician or DIT, a member of the camera crew. At the
end of each day's shooting, the DIT would take the "footage," recorded on a special drive, and
transmit it to the editor, either via the Internet or by sending Alcorn a hard drive on which the
video had been recorded. (Tr. 551.) The editor, Marc Alcorn, was an independent contractor,
not an employee of the Respondent.

Hansen did not testify at the hearing. According to Director Dow, he came to work on
June 29, 2022 and said he was "not into that union stuff" and was going to stay. (Tr. 1385.)

However, Dow testified, she learned that Hansen had not sent recently-shot footage -
“all three of the master copies"—to the editor but was instead holding it until the Respondent
abided by (“decides to uphold”) the January 2022 Project Agreement. (Tr. 1386.) Ms. Dow said
that she, along with Line Producer Richard Ford and Executive Producer Wendy Tannock—
went to the cabin where Mr. Hansen was staying, and asked for her property: "And at that
moment | said, you are fired for holding—withholding my intellectual property." (Tr. 1386-1387.)

A test message exchange between NIT Hansen and Editor Alcorn indicates that Hansen
did withhold the digital image files. The following portion of the text message exchange began
at 11:22 a.m. on June 29, 2022:

[EDITOR ALCORN TO DIT HANSEN]

Do you have everything current up on the server?

[DIT HANSEN TO EDITOR ALCORN]

Server access has been removed due to non payment and IATSE stepping in.
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All data has been maintained properly. Proxy files*® are being uploaded to the
master drive as we speak.
Drives will be dropped off after transfer is complete.

If production decides to uphold the IATSE contract from January, everything goes back
up.

[EDITOR ALCORN TO DIT HANSEN]
Dude you do understand this is a completely different production than January
right? All obligations were met in regards to that. | don't know what they're putting
in the kook aid up there
Kool-aid
[DIT HANSEN TO EDITOR ALCORN]
Wayde IATSE Rep
W47
Feel free to call Wayde with any questions you might have
[EDITOR ALCORN TO DIT HANSEN]
It's all union bS
It's a non-union film
[DIT HANSEN TO EDITOR ALCORN]
Not according to the contract... which is why the crew didn't show up to shoot today.
[EDITOR ALCORN TO DIT HANSEN]
There is no union contract on this film
It's non- union

They just have a hard on because the union botched the first go around in January

46 A proxy file is a low-resolution copy of the digital images. Because the file is
smaller than the original “footage,” it may be edited more quickly, or on a computer with less
capacity. Timecode allows each frame of the proxy to be matched with the corresponding frame
of the original, so the edited proxy contains all information needed for editing the original. See
https.//deref-gmx.com/mail/client/h1loyzKOvPO/dereferrer/?redirectUrl=https %3A % 2F % 2Fwww.
studiobinder.com%_2Fblog%2Fwhat-is-proxy-video-editing%2F.

47 It is unclear why the capital "W" appears in the text message.
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when Elaine was involved.
Regardless we're just going to fire everyone and start over... Not a big deal.*®
[DIT HANSEN TO EDITOR ALCORN]
Call Wayde, he has a lot of info for you.
Otherwise enjoy your vacation
(R. Exh. 9, spelling and punctuation as in original, italics added)

The portion of the text message which | have italicized — If production decides to uphold
the IATSE contract from January, everything goes back up* — indicates Mr. Hansen's intent to
keep the video until the Respondent complied with the Union's demand. Because. Dow testified
that Hansen reported for work on June 29, 2022 and told her that he was not "into that union
stuff," a question arises as to whether he was engaged in protected activity at the time he
withheld the video files. Counsel for the Acting General Counsel stated as follows during oral
argument:

Respondent attempted to argue that Hansen did not actually side with the Union,
and that Hansen showed up on set on the 29th, and told Dow that he was not into
that Union stuff and was going to stay (TR 1385). She admitted Hansen was fired
for holding on to the movie but attempted to divorce Hansen's act of holding on to
the movie from the collection action of withholding services. In spite of her testimony
on this point, the data in the text messages shows that Hansen withheld the film on
June 29 the day of the strike and not after on some other non-strike day. (R 9).
Respondent acknowledged that Hansen withheld the masters of the film until
Respondent honored IATSE's Project Agreement (TR 1477). Not only does this
support the contention that Hansen was discharged for his union activity, but it
further supports the notion that the purpose of the strike was not merely receiving
the correct pay, but to remedy the unfair labor practice of the complete repudiation
of the January Project Agreement (TR 1477).

(GC Exh. 53)

The Acting General Counsel, noting that “Hansen withheld the masters of the film until
Respondent honored IATSE's Project Agreement,” argues, at least by implication, that this
activity was union activity. The record does not suggest that the Union asked Mr. Hansen to
take this action, which may well have been unlawful, and | would not find that the Union had any
involvement in the absence of proof.

48 The “just going to fire everyone” statement would be an unfair labor practice if
made by a supervisor or agent of the Respondent. However, the record does not establish that
Alcorn is either Respondent’s supervisor or agent. To the contrary, the record indicates that
Alcorn is an independent contractor retained by the Respondent to perform the editing. The
complaint does not allege that Respondent violated the Act because of Alcorn’s statement.

49 By "goes back up," | understand Hansen to mean that the video files would be
placed on the server so that the editor would have access to them.
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Regardless of whether Hansen’s withholding the video files constituted Union activity, it
did not constitute protected activity. Clearly, the video files did not belong to Hansen. Rather,
he had been entrusted with them for the sole purpose of transmitting them to the editor.
Withholding the video files for another purpose was not only improper but, as noted above,
probably unlawful.

By analogy, consider a bank employee whose job is to count the cash which the bank
has received and then to place that cash in a safe. If the employee withheld the money and
said he was going to keep it until the bank changed the workers terms and conditions of
employment, the employee clearly would be breaking the law.

The video files withheld by Mr. Hansen were no less valuable. At considerable expense,
the Respondent had hired Hollywood actors who might either be unavailable for a reshoot or
charge an additional fee to repeat their performances. Moreover, having to film the same
scenes all over again would involve not only the actors but the entire film crew.

However, the Respondent had a very tight budget and likely could not afford those
additional expenses. The entire fate of the movie likely depended on Mr. Hansen's willingness
to relinquish the video files. The Act clearly did not protect his unauthorized retention of those
files.

Determining that this action was unprotected does not answer the larger question, was
his discharge unlawful? Before analyzing whether the Respondent violated the Act by firing Mr.
Hansen, it is necessary to decide which analytical framework to follow. In cases involving a
discharge for misconduct during the course of protected activity, Wright Line usually does not
provide an appropriate framework. See Lion Elastomers, LLC, 372 NLRB No. 83 (2023). But
did Hansen's withholding the video files take place in the course of activity which enjoyed the
Act's protection?

It remains uncertain whether. Hansen went on strike. Dow's uncontradicted testimony
indicates that Hansen reported to work on June 29. 2022. As noted above, no employees
walked the picket line which Union representatives established. The only indication that an
employee was participating in the strike was the employee's absence from work. Therefore,
Hansen's presence at work suggests that he was not a strike participant.

The Acting General Counsel bears the burden of proving that an employee engaged in
protected activity. Based on Dow's uncontradicted testimony that Hansen reported for work on
the day the strike began, and noting the absence of any other evidence indicating that Mr.
Hansen participated in the strike or engaged in other protected activity, | conclude that the
Acting General Counsel has not carried the burden of proving, by a preponderance of the
evidence, that he did engage in protected activity. Therefore, | conclude that Lion Elastomers,
above, is not on point.%°

50 Lion Elastomers overruled a previous Board decision, General Motors, LLC, 369
NLRB No. 127 (2020) and thereby reinvigorated some earlier decisions which the General
Motors decision had overruled. Those cases included Atlantic Steel, 245 NLRB 814 (1979) and
Clear Pine Mouldings. 268 NLRB 1044 (1984). The Atlantic Steel decision set forth an
analytical framework to follow in determining whether an employee’s misconduct during the
course of protected activity was so egregious that the employee lost the protection of the Act.
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Because the government has not established that Mr. Hansen was engaging in
protected activity at the time he withheld the video files, | will follow the framework which the
Board established in Wright Line, above. Therefore, | first determine whether the Acting
General Counsel has proven three elements: (1) That the employee engaged in protected
activity; (2) that the Respondent was aware of this activity, and (3) the existence of animus. To
meet the government's initial burden, the Acting General Counsel also must establish a link
between the employee's protected activity and the adverse employment action. Tschiggfrie
Properties, Ltd., above.

With respect to the first Wright Line element, the record does not establish that Mr.
Hansen engaged in protected activity. Considering that he reported for work on June 29, 2022,
the Respondent also would have no reasonable basis to believe that he was participating in the
strike. However, his text message exchange with Editor Alcorn establishes that he had Union
sympathies.

With respect to employer knowledge, Ms. Dow learned from Mr. Alcorn that Mr. Hansen
had the video files and was not going to transmit them to the editor unless the Respondent
agreed to the Union's terms. Thus, it is clear that the Respondent knew about Mr. Hansen's

The Board followed this framework to determine, for example, whether a shop steward’s
obscenity-gilded outburst during a grievance meeting was so extreme it justified the steward’s
discharge.

When an employer disciplined an employee who engaged in misconduct while on a
picket line, the Board did not follow Atlantic Steel but analyzed the facts using the framework
described in Clear Pine Mouldings, above. The Board used another analytical framework to
examine cases in which an employer disciplined an employee for content posted on social
media.

The Board’s decision in Lion Elastomers revived all of these analytical guidelines.
However, even if Mr. Hansen had been engaged in protected activity at the time he withheld
and continued to withhold the files, it would be difficult to analyze the facts using any of the
frameworks which Lion Elastomers reinvigorated. Mr. Hansen wasn’t on the picket line when he
withheld, and threatened to continue withholding, the video files. He also wasn’t discharged for
posts on social media. Therefore, the Atlantic Steel analytical framework would seem the most
appropriate. However, the Atlantic Steel analysis is tailored to the situation in which an
employee makes an inappropriate remark while engaged in otherwise protected activity, such
as the shop steward calling a supervisor vile names while representing an employee during a
grievance proceeding. Thus, in determining whether such a remark was so egregious that it lost
the protection of the Act, the Board considers (1) the place where the discussion took place; (2)
the subject matter of the discussion; (3) the nature of the employee’s outburst; and (4) whether
the outburst was in any way provoked by an employer’s unfair labor practice. Atlantic Steel, 245
NLRB at 816. These questions would not be helpful in analyzing the lawfulness of Hansen'’s
discharge.
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union sympathies.

Discharging an employee who had engaged in no protected activity but whom the
employer knew to be a union sympathizer, and taking that action because the employee was a
union sympathizer, would violate Section 8(a)(3) of the Act. That section prohibits
discriminating against an employee “to encourage or discourage membership in any labor
organization.” 29 U.S.C. Section 158(a)(3). Because the record clearly establishes that the
Respondent knew about Hansen’s union sympathies, | conclude that the Acting General
Counsel has established the second initial Wright Line requirement.

As discussed above, | have concluded that the Respondent’s discharge of Carolynn
Cecilia Jacobs violated Section 8(a)(3) and (1) of the Act. Because the discharge was
unlawful, it constitutes evidence of animus which satisfies the third initial Wright Line
requirement.

The Acting General Counsel also must prove a link or nexus between Hansen's
protected activity and the decision to discharge him. Hansen’s text message to Alcorn clearly
indicated his union sympathies, and Alcorn informed the Respondent. Considering the short
time between the text message and Hansen’s discharge, | believe that the Acting General
Counsel has established the necessary link.

Accordingly, the burden shifts to the Respondent to establish that it would have
discharged Mr. Hansen even in the absence of protected activity. Typically, a respondent will
do so by the introduction of evidence showing how it acted in similar cases in the past.
However, the Respondent in the present case is a newly-formed company and therefore has not
handled such incidents in the past.

Moreover, the factual situation under consideration here - an employee withholding
valuable property until the employer meets his demands - is quite unusual. Even in a long-
established company, it would seem doubtful that such a situation would have occurred in the
past.

Dow did not discharge the other strikers®! and | do not believe she would have fired
Hansen if his audacity had not touched a very deep nerve. Nothing was more important to Ms.
Dow than completing the film. She was truly its auteur, having written the script, blocked the
scenes and directed the actors. She was the film’s parent. When Hansen withheld the video and
continued to withhold it, he might as well have been trying to abduct a bear cub in its mother's
presence.

In my view, Dow was reacting not to the strike but to the unprotected action of someone
taking her creative work and holding it hostage. This creation had been born out of a protracted
and difficult labor and it was still in the process of being born. Dow's reaction did not depend on
why Hansen had taken her "baby." When a mother bear sees someone grabbing her cub she
doesn't stop to consider his motivation.

51 With the exception of Carolynn Cecilia Campbell Jacobs, who also had been criticizing
Ms. Dow's abilities as a director—even to the production's attorney, whom she had just met — as
well as intruding upon the director's prerogatives on the set.
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Dow's reaction would not have changed even if the Union had never come to the filming
site or called a strike. Should it be assumed for analysis that there was no union involvement at
all and that Hansen had conditioned his relinquishment of the video on his receiving a raise, or
on Dow standing in front of him and reciting "Mary Had A Little Lamb," or on any other
requirement, however slight, | am convinced that Dow still would have discharged him.

Once Mr. Hansen had demonstrated his willingness to take the intellectual property
which did not belong to him, the video files needed to complete the film, he could no longer be
trusted to handle such files. A digital image technician who cannot be trusted to handle video
files has no work to do.

In sum, | find that the sole reason for the decision to discharge Mr. Hansen was his
withholding the video files and his threat to continue withholding them, actions not protected by
the Act. Therefore, | conclude that the Respondent did not violate the Act by discharging him
and recommend that the Board dismiss \the allegations raised in complaint subparagraph

13(a)(9)-
Complaint Subparagraph 13(a)(h)

Complaint subparagraph 13(a)(h) alleges that, on about June 29, 2022, the Respondent
discharged employee Allen Jones. Complaint subparagraph 13(b) alleges that the Respondent
did so because he assisted the Union, or because the Respondent believed he had assisted the
Union, and engaged in concerted activities, and to discourage employees from engaging in
these activities. Complaint paragraph 20 alleges that the Respondent thereby violated Section
8(a)(1) and (3) of the Act. The Respondent denies these allegations.

Mr. Jones worked both in the makeup department and as a props assistant. He did not
report to work on the first day of the strike, June 29, 2022, or thereafter.

The Acting General Counsel states that, when filming resumed in July, the Respondent
did not employ Mr. Jones "for any of the filming days." Therefore, the Acting General Counsel
argues, "Respondent unlawfully discharged Employee Jones based on his participation in the
June 29 strike and replaced him for the duration of the filming." (GC Exh. 53.)

However, the record does not establish that Jones ever made an unconditional offer, or
any offer, to return to work. It also does not establish that the Union made such an offer on
Jones' behalf. Absent a striker's unconditional offer to return to work, a failure to reinstate the
striker does not violate the Act. Allied Mechanical Services, Inc., 320 NLRB 32 (1995).

Therefore, | conclude that the Respondent did not discharge Jones. Further, | conclude
that the Respondent did not violate the Act by hiring others to perform the work that he had
done. Accordingly, | recommend that the Board dismiss the allegations raised in complaint
paragraph 13(a)(h).

Complaint Subparagraph 13(a)(i)

Complaint subparagraph 13(a)(i) alleges that, on about June 29, 2022, the Respondent
discharged employee Benjamin Labrie. Complaint subparagraph 13(b) alleges that the
Respondent did so because he assisted the Union, or because the Respondent believed he had
assisted the Union, and engaged in concerted activities, and to discourage employees from
engaging in these activities. Complaint paragraph 20 alleges that the Respondent thereby
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violated Section 8(a)(1) and (3) of the Act. The Respondent denies these allegations.

The General Counsel relies on information provided by the Respondent during an
investigation conducted before the decision to issue the present complaint. The Board
investigator sent an email to Ms. Dow which described the Union's allegations and requested a
response. The Union alleged, among other things, that the Respondent discharged employee
Benjamin Labrie "for not showing up for work/participating in the strike on June 29." (GC Exh.
37.) Dow's reply stated:

(Grip Department) Showed up on June 29 along with the Grip Department. It was
Key Grip, Chris Lawson, (in charge of hiring and firing the Grips) who asked
Benjamin Labrie to leave. | asked Chris Lawson why because | got along with
Benjamin...he stated: "He can not do the work plus he attended the "secret meeting"
and it is poisinng [sic] the grip department." | was very upset and reached out to
Ben to come back, but he did not want to work under Chris Lawson. Be advised
that Chris Lawson and the grip department were the only employees to show up on
June 29. (Ben Labrie received IMDB credit.)

(GC Exh. 37, ellipsis in original)

This statement does not rule out the possibility that it was not on June 29 but earlier
when Key Grip Chris Lawson asked Mr. Labrie to leave. However, that possibility seems
unlikely. Rather, Ms. Dow appears to be saying that (1) Mr. Labrie did come to work on June
29, 2022, which would contradict the Union's allegation that he did not. (2) After Mr. Labrie
arrived on June 29, Key Grip Lawson asked him to leave. (3) Mr. Lawson did so for two
reasons: Mr. Labrie could not do the work and he also attended a "secret meeting." (4) Ms.
Dow disagreed with Mr. Lawson. She contacted Mr. Labrie and asked him to return to work. (5)
Mr. Labrie refused because he did not wish to work with Mr. Lawson.

The complaint does not allege that Key Grip Lawson is either a supervisor or agent of
the Respondent and the record would not support such a conclusion. The complaint also does
not allege that the Respondent violated the Act because Mr. Lawson asked Mr. Labrie to leave.

Neither Mr. Labrie nor Mr. Lawson testified. Ms. Dow's testimony generally comported
with the information she provided during the investigation:

Benjamin Labrie showed up on the 29th. Benjamin Labrie was with the grip
department. He's a white guy who was in with the grip -- the black grip department.
Benjamin Labrie says to me, he says, Lynn, | would like to stay. | said, Benjamin, |
would like you -- really nice guy. Extremely nice. And he says, | have just one
thing; | cannot work under Chris. Make me the key grip. The key grip is the head
of. And | can stay. But | refuse to work under Chris Lawson, the black key grip
department guy. Because Chris Lawson stayed with me and did not leave, | said to
Benjamin, | cannot do that, but you are welcome to stay under Chris. He refused to
stay under Chris and left. He never walked out. He came on the 29th and worked
one day, Your Honor. He worked that day. We started back up two days later and
Benjamin Labrie was on set. He was frustrated, like so many, about the grip
department. He wanted to take over the grip department, and | said no. He says,
Lynn, I'm going to respectfully leave. And | said, | accept. | didn't fire Benjamin
Labrie.
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(Tr. 1387-1388.)

No witness contradicted this testimony and | credit it. Therefore, | find that (1) Labrie did
report for work on June 29, 2022; (2) that another employee, Chris Lawson, told Labrie to leave;
(3) that Dow did not want Labrie to leave and invited him to continue to work in his present
position; (4) that Labrie would not stay to work in his present job but would stay if Ms. Dow
promoted him to key grip, the position held by Lawson; (5) that Dow would not promote Labrie,
and (6) Labrie left rather than continuing in the job he had.

The record does not establish that the Respondent ever discharged Labrie and |
conclude that it did not. Therefore, | conclude that the Acting General Counsel has not proven
that Labrie suffered any adverse employment action.

The Acting General Counsel argues that Labrie had participated in the strike, that Mr.
Lawson had not and that, accordingly, "Respondent kept an employee who did not strike at the
expense of one who did." (GC Exh. 53)

However, the evidence is insufficient to establish that Mr. Labrie participated in the strike
rather than that he simply left his employment after Dow told him that she would not promote
him to key grip. But even assuming for the sake of analysis that Labrie did participate in the
strike, | would find that the Respondent did not discharge him because Labrie never made an
unconditional offer to return to work. He offered to continue to work if he received a promotion
to key grip but he never offered to continue to work in the position he actually held.

To summarize, | find that the Respondent did not discharge Labrie. Instead, he decided
to leave work because he did not receive a promotion to key grip. Finding no adverse
employment action, | recommend that the Board dismiss the allegations raised in complaint

subparagraph 13(a)(i).%2

Complaint Subparagraph 13(a)(j)

Complaint subparagraph 13(a)(j) alleges that, on about June 29, 2022, the Respondent
discharged employee Nicole Martin. Complaint subparagraph 13(b) alleges that the

52 Before leaving this complaint subparagraph, there is one matter which may bear
mention. Although Ms. Dow characterized Labrie as a grip who sought the position of key grip,
the call sheets consistently refer to Labrie as an electrician who worked under the gaffer and not
under the key grip.

More specifically, the call sheets list Labrie under the heading "ELECTRIC—CHANNEL
7." His name appears below the name of the gaffer, Mark Wostak, and best boy Skylar Wostak.
(GC Exhs. 13, 22 and 23.)

In contrast, Lawson's name appears under the separate heading "GRIP—CHANNEL 8."
Lawson is listed as key grip. Below his name appears the name of the best boy grip, Kimberlyn
McCoy, and another grip, Kai Hunte. Labrie's name does not appear under this heading. Even
if Labrie were an electrician rather than a grip, it would not affect my conclusion that the
Respondent did not discharge him, as alleged in complaint subparagraph 13(a)(i).
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Respondent did so because she assisted the Union, or because the Respondent believed she
had assisted the Union, and engaged in concerted activities, and to discourage employees from
engaging in these activities. Complaint paragraph 20 alleges that the Respondent thereby
violated Section 8(a)(1) and (3) of the Act. The Respondent denies these allegations. During
oral argument, counsel for the Acting General Counsel stated:

Nicole Martin worked as a Makeup Artist. Respondent paid her for days worked
from approximately June 13, 2022, through June 29, 2022. Respondent admitted
that Employee Martin did not show up to work on June 29, 2022, in response to the
allegation that Martin was discharged. (GC 37). On Martin's payroll detail journal, it
shows she received "travel allowance" pay for June 29 indicating she traveled away
from the production on the same day as the strike. (R 56J)

(GC Exh. 53.)

The General Counsel further notes that, after the strike, when filming resumed in July
2022, the Respondent employed others to do the work which Martin had performed.
"Therefore," the Acting General Counsel contends, "Respondent unlawfully discharged
Employee Martin based on her participation in the June 29 strike and replaced her for the
duration of the filming." (GC Exh. 53)

However, the Acting General Counsel has not claimed and the record does not establish
that the Respondent ever told Martin that she was discharged. The record also does not
indicate that Martin ever made an unconditional offer to return to work.

Therefore, | conclude that the Respondent never discharged Martin and recommend that
the Board dismiss the allegations raised in complaint subparagraph 13(a)(j).

Complaint Subparagraph 13(a)(k)

Complaint subparagraph 13(a)(k) alleges that, on about June 29, 2022, the Respondent
discharged employee Alexander Simmons. Complaint subparagraph 13(b) alleges that the
Respondent did so because he assisted the Union, or because the Respondent believed he had
assisted the Union, and engaged in concerted activities, and to discourage employees from
engaging in these activities. Complaint paragraph 20 alleges that the Respondent thereby
violated Section 8(a)(1) and (3) of the Act. The Respondent denies these allegations. During
oral argument, counsel for the Acting General Counsel stated:

Alexander Simmons worked as a Props Assistant. Respondent paid him for days
worked from approximately June 8, 2022, through June 28, 2022. Respondent
admitted that Employee Simmons did not show up to work on June 29, 2022, in
response to the allegation that Simmons was discharged. (GC 37). Respondent also
noted that it provided Simmons with an additional week of pay to help with "college
books." (GC 37, TR 1629). Simmons emailed Director Dow and cc'd most of the
other employee crew members on July 1 stating that he was "stepping down" from
the position as "Prop Master." (R 56R). It appears he was promoted to Prop Master
after Prop Master Jessica Willis exited the production on about June 24. When
filming resumed in July, Respondent did not employ Simmons for any of the filming
days.

(GC Exh. 53.)
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The Acting General Counsel further argues that the Respondent unlawfully discharged
Simmons, or caused his resignation, based on his participation in the June 29 strike. However,
the Acting General Counsel's argument did not cite any testimony or other evidence to support
these conclusions.

Simmons did not testify. Dow testified that although Simmons submitted a false time
sheet she did not press charges but instead let him keep the money. She also said that the
production gave him money for his books. (Tr. 1628—-1629.) However, she did not state that the
Respondent discharged Simmons and there is no evidence that it did.

As the Acting General Counsel noted, Simmons sent a July 1, 2022 email to Dow and to
many others involved in the production. The email stated:

Good evening, Everyone
| hope that you all are doing well.

Sending this email as a farewell. | wish you all the best in completing the
production. | have chosen to step down from my position as Prop Master. | thank
you all for the wonderful memories and lessons that | have learned thus far. Truly
an amazing group of people, but | must go in another direction. My contact
information will be below. If anyone would like to remain in touch. | hope to work
with you all again if given the opportunity.

Until next time...
Best regards

Alexander Simmons JR
(R. Exh. 56(r), ellipsis in original.)

No evidence indicates that this resignation was coerced and | conclude that it was
voluntary. The July 1, 2022 email shows that Simmons resigned well before the production
resumed.

Because Simmons resigned, the Respondent did not discharge him and there was no
adverse employment action. Therefore, | recommend that the Board dismiss the allegations
raised in complaint subparagraph 13(a)(k).

Complaint Subparagraph 13(a)(l)

Complaint subparagraph 13(a)(l) alleges that, on about June 29, 2022, the Respondent
discharged employee Caitlin Sweet. Complaint subparagraph 13(b) alleges that the
Respondent did so because she assisted the Union, or because the Respondent believed she
had assisted the Union, and engaged in concerted activities, and to discourage employees from
engaging in these activities. Complaint paragraph 20 alleges that the Respondent thereby
violated Section 8(a)(1) and (3) of the Act. The Respondent denies these allegations. During
oral argument, counsel for the Acting General Counsel stated:
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Caitlin Sweet worked as a Costumer. Respondent paid her for days worked from
approximately June 9, 2022, through July 4, 2022. Respondent admitted that
Employee Sweet did not show up to work on June 29, 2022, in response to the
allegation that Sweet was discharged. (GC 37). Sweet's detail payroll journal does
show that she was paid for hours worked on June 30, July 1, July 2, and July 4. (R
56L).

Therefore, Respondent unlawfully discharged Employee Sweet based on her
participation in the June 29 strike and replaced her for the duration of the filming.

(GC Exh. 53.)

The Acting General Counsel has not contended or pointed to any evidence indicating
that the Respondent ever communicated to Ms. Sweet that she was discharged. Finding none
in the record, | find that the Respondent never made such a statement to Sweet.

The Acting General Counsel also has not asserted that. Sweet ever made an
unconditional offer to return to work. In the absence of evidence to establish that Sweet such
an offer, | find that she did not.

The record does not establish that the Respondent ever discharged Ms. Sweet.
Therefore, | find that the Respondent took no adverse employment action against her.

Accordingly, | recommend that the Board dismiss the allegations raised in complaint
subparagraph 13(a)(l).

Complaint Subparagraph 13(a)(m)

Complaint subparagraph 13(a)(m) alleges that, on about June 29, 2022, the Respondent
discharged employee Alexandra Torres. Complaint subparagraph 13(b) alleges that the
Respondent did so because she assisted the Union, or because the Respondent believed she
had assisted the Union, and engaged in concerted activities, and to discourage employees from
engaging in these activities. Complaint paragraph 20 alleges that the Respondent thereby
violated Section 8(a)(1) and (3) of the Act. The Respondent denies these allegations. During
oral argument, counsel for the Acting General Counsel stated:

Alexandra Torres worked as a Key Makeup. Respondent paid her for days worked
from approximately June 14, 2022, through June 29, 2022. Respondent admitted
that Employee Torres did not show up to work on June 29, 2022, in response to the
allegation that Torres was discharged. (GC 37). Director Dow testified that Torres
sent an email over a year after the strike (in December 2023) requesting IMDB
credit. Director Dow testified that Torres blamed "union interference" on the decision
to withhold services.

When filming resumed in July, Respondent did not employ Torres for any of the
filming days.

(GC Exh. 53.)

Torres did not testify. Nothing in the record indicates that the Respondent ever informed
Torres that her employment was terminated and Dow specifically denied discharging her. (Tr.
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1630.) Based on Dow's uncontradicted testimony and the absence of any evidence indicating
otherwise, | find that the Respondent never discharged Torres.

The Acting General Counsel has not contended that Torres ever made an unconditional
offer to return to work. No evidence indicates that Torres did make such an offer, and | find that
she did not. Likewise, | find that the Union did not make such an offer on her behalf.

Therefore, | find that the Respondent took no adverse employment action against
Torres. Further, | recommend that the Board dismiss the allegations raised in complaint
subparagraph 13(a)(m).

Complaint Subparagraph 13(a)(n)

Complaint subparagraph 13(a)(n) alleges that, on about June 29, 2022, the Respondent
discharged employee Gary Wostak. Complaint subparagraph 13(b) alleges that the
Respondent did so because he assisted the Union, or because the Respondent believed he had
assisted the Union, and engaged in concerted activities, and to discourage employees from
engaging in these activities. Complaint paragraph 20 alleges that the Respondent thereby
violated Section 8(a)(1) and (3) of the Act. The Respondent denies these allegations.

Wostak was the gaffer, the person who headed the crew of technicians setting up and
operating the lights. The Acting General Counsel argues that Wostak went on strike on June
29, 2022, and that the Respondent employed two other persons as the gaffer when production
resumed in July. "Therefore," the Acting General Counsel contends, "Respondent unlawfully
discharged employee Gary Wostak, based on his participation in the June 29 strike and
replaced him for the duration of the filming." (GC Exh. 53)

However, there is no evidence that the Respondent ever informed Wostak that his
employment had been terminated and | find that the Respondent did not. Additionally, there is
no evidence that Wostak ever made an unconditional offer to return to work. | find that he did
not. Likewise, | find that the Union did not make such an offer on his behalf.

In these circumstances, the Respondent took no adverse employment action against
Wostak and did not violate the Act. Therefore, | recommend that the Board dismiss the
allegations raised in complaint subparagraph 13(a)(n).

Complaint Subparagraph 13(a)(o)

Complaint subparagraph 13(a)(0) alleges that, on about June 29, 2022, the Respondent
discharged employee Skylar Wostak. Complaint subparagraph 13(b) alleges that the
Respondent did so because he assisted the Union, or because the Respondent believed he had
assisted the Union, and engaged in concerted activities, and to discourage employees from
engaging in these activities. Complaint paragraph 20 alleges that the Respondent thereby
violated Section 8(a)(1) and (3) of the Act. The Respondent denies these allegations.

The gaffer's assistant is called the "best boy—electric," or simply the "best boy." In the
present case, Gaffer Gary Wostak's best boy is his son, Skylar Wostak. The General Counsel
makes essentially the same argument for the son as for the father.

However, there is no evidence that the Respondent ever informed Skylar Wostak that he
was discharged and | find that the Respondent did not. Additionally, there is no evidence that
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Skylar Wostak ever made an unconditional offer to return to work, and | find that he did not.
Likewise, | find that the Union did not make such an offer on his behalf.

In these circumstances, | conclude that the Respondent took no adverse employment
action against Skylar Wostak and therefore did not violate the Act. Accordingly, | recommend
that the Board dismiss the allegations raised in complaint subparagraph 13(a)(o).

Complaint Subparagraph 14(a)

Complaint subparagraph 14(a) alleges that, by the conduct described in complaint
paragraphs 9 through 13, the Respondent caused the termination of its employee Ryan Dean.
Complaint paragraph 14(c) alleges that the Respondent engaged in this conduct because Dean
assisted the Union and engaged in concerted activities and to discourage employees from
engaging in these activities. Complaint paragraph 20 alleges that the Respondent thereby
violated Section 8(a)(1) and (3) of the Act. The Respondent denies these allegations.

. Dean actually quit and the Acting General Counsel is alleging a “constructive
discharge,” that is, imposition of working conditions so difficult or unpleasant as to force the
employee to resign. However, for reasons discussed above, | have concluded that Mr. Dean
was a supervisor within the meaning of Section 2(11) of the Act. Such a supervisor is excluded
from the definition of "employee" in Section 2(3) of the Act.

Except in unusual circumstances not present here, the Act does not protect someone
who meets the Act's definition of supervisor. Therefore, | recommend that the Board dismiss
the allegations raised in complaint subparagraph 14(a).

Complaint Subparagraph 14(b)

Complaint subparagraph 14(b) alleges that about June 29, 2022, by the conduct alleged
in complaint paragraphs 9 through 13, the Respondent caused the termination of its employee
Natasha Thornton. The Respondent denies this allegation. Complaint paragraph 14(c) alleges
that the Respondent engaged in this conduct because Ms. Thornton assisted the Union and
engaged in concerted activities and to discourage employees from engaging in these activities.
During oral argument, counsel for the Acting General Counsel stated:

Natasha Thornton served as the 1 AC (A-Camera) for Respondent. (GC
22, GC 23). Respondent paid her for days worked from June 12, 2022, through July
1, 2022. Respondent admitted that Employee Thornton did not show up to work on
June 29, 2022, in response to the allegation that she was discharged. (GC 37).

For the remainder of the film shooting, Respondent hired five additional 1
AC employees. Sered Howard worked from June 24 through July 6; Isaac White
worked from July 6 through July 14; Brent Mendoza worked from July 12 through
July 15; then both Sydney Kaplan and Christian Rose worked from July 27, through
July 31.

In September 2022, Thornton reached back out to the production as she
had still not received her final paychecks. Director Dow assisted with the response.
She wrote that she was working to resolve the pay issue as soon as possible. Dow
then wrote (on September 15), that "Also really wanted to say that | wish things
could have been different and you were not forced to walk off set."
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In her response on September 16, Thornton wrote "... Yes | agree | wish
things had gone differently, I really enjoyed working on this set and we had a great
crew, sad | wasn't able to see the project through to completion. It was a confusing
day at the end, and since Ryan had brought me on board | followed his lead,
definitely nothing personal." R 56(0O).

Respondent argued this is evidence that Thornton resigned and was not
discharged. However, the Acting General Counsel is alleging that Ms. Thornton was
"constructively discharged." That is, the Acting General Counsel alleges that the
Respondent made Ms. Thornton’s working conditions so intolerable that she quit.

The evidence that Thornton "resigned" comes from the email from
September 16 almost three months after the strike. Thornton's statement that she
"followed [Dean's] lead" indicates she left the production because he left the
production. Based on the finding that Dean was constructively discharged, it stands
to reason that Thornton experienced the same toxicity and opted to leave with her
colleague.

Alternatively, based on Respondent's answer to the GC 37, it did not deny
discharging Thornton for not showing up to work on June 29. Thus, absent the
constructive discharge, Acting General Counsel has shown that Respondent
unlawfully discharged Natasha Thornton based on her participation in the June 29
strike and replaced her for the duration of the filming.

(GC Exh. 53, footnotes omitted.)

The Acting General Counsel is alleging that, although Thornton quit her employment, it
was because she "experienced the same toxicity" as her supervisor, Director of Photography
Ryan Dean. For reasons stated above, | have concluded that Dean was a supervisor who did
not, in this instance, enjoy the protection of the Act. But Thornton is not a supervisor and so, if
constructively discharged, she would fall within the Act's protection,

To establish a constructive discharge, two elements must be proven: (1) the burden
imposed upon the employee must cause, and be intended to cause, a change in working
conditions so difficult or unpleasant as to force the employee to resign; and (2) it must be shown
that those burdens were imposed because of the employee's union activities. Bolivar Tee's
Mfg. Co., 334 NLRB 1145 (2001)(italics added); Crystal Princeton Refining Co., 222 NLRB
1068, 1069 (1976).

The Acting General Counsel has not described Thornton's working conditions or
explained why they are difficult and unpleasant. The complaint only cites the various unfair
labor allegations in its paragraphs 9 through 13. However, except for the discharge of
employee Carolynn Jacobs, | have not found that the Respondent violated the Act.

The record does not establish either that Thornton worked under conditions so difficult or
unpleasant as to force her to resign, or that the Respondent intended to impose such
conditions. With respect to the second element which must be proven to establish a
constructive discharge, the record does not establish that Ms. Thornton engaged in any union
activities before she went on strike on June 29, 2022. Moreover, the record does not establish
that the Respondent imposed any term or condition of employment on Ms. Thornton because
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either she or other employees engaged in union activities.

Alternatively, the Acting General Counsel states that during the investigation
before the complaint issued, the Respondent replied to an inquiry by the Board
investigator and in this reply (General Counsel's Exh. 37) the Respondent did not deny
discharging Ms. Thornton. Thus, the Acting General Counsel “has shown that
Respondent unlawfully discharged Natasha Thornton based on her participation in the
June 29 strike and replaced her for the duration of the filming.” (GC Exh. 53.)

The logic of this argument suffers from the following flaw: In its reply to the Board
investigator’s inquiry, the Respondent did not admit discharging Thornton and its reply
cannot reasonably be read to imply such an admission. When the Respondent answered
the allegation raised in complaint subparagraph 14(b), it dened the allegation. There is no
basis to conclude that the Respondent ever admitted discharging Thornton and | find that
it did not make such an admission.

Therefore, | recommend that the Board dismiss the allegations raised in complaint
subparagraph 14(b).

Complaint Paragraph 15

Complaint subparagraph 15(a) alleges that about late January 2022, the Respondent
temporarily ceased the Bull Street production at its Summerton production site. Complaint
subparagraph 15(b) alleges that about March 2022, the Respondent resumed the Bull Street
production at its Summerton production site. The Respondent denies these allegations.

In late January 2022, the actors were about to fly to South Carolina to begin filming.
However, at 7:13 p.m. on January 26, 2022, the union representing the actors ("SAG-AFTRA")
sent an email captioned "RE: PICTURE ’'Bull Street’ NOTICE OF PRODUCER'S DEFAULT"
stating that performers would be notified that they may not provide services. (R. Exh. 32) This
notification stopped the production. The State of South Carolina rescinded its agreement to
provide financial support.

The Respondent obtained new funding and, in a June 1, 2022 letter addressed to
Wendy Tannock, Bull Street The Movie, LLC, the state of South Carolina promised rebates for
supplies and payroll expenses, as well as a sales tax and use tax exemption. (GC Exh. 31.)
Filming began on June 15, 2022. (General Counsel's Exh. 13.)

Existence of a Bargaining Relationship

Complaint paragraphs 16, 17 and 18 allege that Respondent engaged in various actions
which complaint paragraphs 21 and 22 allege violate Section 8(a)(5) of the Act. That section
makes it an unfair labor practice for an employer "to refuse to bargain collectively with the
representatives of his employees. . ."

If IATSE is not, in fact, the exclusive representative of a unit of Respondent's employees,
then the Respondent has no duty to bargain with that Union. Absent a duty to bargain, it could
not violate Section 8(a)(5) by refusing to bargain. Therefore, it must first be determined whether
such a duty exists.
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A guiding principle lives at the heart of the National Labor Relations Act: Employee
choice. Employees have the right to chose whether or not to have a collective-bargaining
representative. If the employees choose to have representation, they have the right to choose
the representative.

In the past, some employers have fought strong outside unions by foisting on the
employees a tame company union. The employees may have wanted a tiger but the company
insists they accept a kitten instead.

Congress outlawed this practice by making. it unlawful for an employer "to dominate or
interfere with the formation or administration of any labor organization or contribute financial or
other support to it. . ." 29 U.S.C. § 158(a)(2).

Employees also can lose the right to chose if their employer recognizes a union as the
employees' representative before it hires most of its workers. For example, if a new company is
going to hire 100 employees but recognizes a union after only hiring 10 of them, it denies the
other 90 the chance to participate in the decision.

Therefore, in 1958, the Board held that even if an employer had recognized a union
prematurely and entered into a collective-bargaining agreement with that union, this contract
would not have the usual effect of barring a representation election during its term. General
Extrusion Co.., 121 NLRB 1165 (1958). In other words, the employer's premature recognition of
a union would not prevent employees from choosing the union they wanted.

In 1961, the United States Supreme Court held that if an employer recognized a union
prematurely, a contract it signed with that union would be void. And it didn't matter if the
employer and union had acted in good faith. The contract still would be void. Garment Workers
v. Labor Board, 366 U.S. 731 (1961).

But what constitutes "premature recognition"? In Hilton Inn Albany, 260 NLRB 1364,
1365 (1984), the Board stated that its "well-established test for determining whether recognition
has been lawfully extended is twofold. At the time of recognition (1) an employer must employ a
substantial and representative complement of its projected work force, that is, the jobs or job
classifications designated for the operation must be substantially filled, and (2) the employer
must be engaged in normal business operations."

These two requirements are in the conjunctive. Both must be met for the recognition not
to be premature.

In that same decision, the Board stated that it had not developed any mathematical
formula or per se rule but looked for guidance to the test set forth in General Extrusion, above.
This test did not determine when recognition would be so premature as to make a collective-
bargaining agreement void, but rather concerned when a contract with a union was too
premature to bar a union filing a representation petition with the Board.. However the issues are
similar.

In General Extrusion, shortly after a new company began, it recognized and entered into
a collective-bargaining agreement with a union. Then, it greatly expanded its workforce. When
another union petitioned to represent the employees, the company and the first union objected
that they had a contract which would bar conducting an election.
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As noted above, at the heart of the Act resides the principle that employees get to
choose whether they want to be represented and, if so, by whom. But for the representative to
be effective, there must be some stability in the bargaining relationship. So the Board has
adopted rules which bar the filing of a representation petition under certain circumstances.

For example, except for a limited period of time, the existence of a current collective-
bargaining agreement bars the filing of a petition to represent the employees in that bargaining
unit. If the company enters into such an agreement with a union before hiring most of its
workforce, should that contract prevent a representation petition being filed?

The Board held that "a contract will bar an election only if at least 30 percent of the
complement employed at the time of the hearing had been employed at the time the contract
was executed, and 50 percent of the job classifications in existence at the time of the hearing
were in existence at the time the contract was executed." General Extrusion Co., 121 NLRB at
1167.

The General Extrusion case did not involve unfair labor practice allegations and the
hearing to which it referred was not an unfair labor practice hearing. Rather, a union had
petitioned to represent employees in a bargaining unit and the word “hearing,” as used in the
General Extrusion decision, referred to the type of hearing conducted in representation cases.

To decide whether the company already had hired a substantial and representative
complement of employees at the time it entered into the collective-bargaining agreement, the
Board used two dates as comparison points. The first date was the date the employer signed
the contract and the second date was the date of the representation hearing. How many
bargaining unit employees were on the payroll at the time of the hearing? Had 30 percent of
that number been employed at the time the employer entered into the collective-bargaining
agreement? If not, then the employer had not yet employed a “substantial and representative”
complement of employees at the time it signed the contract, and, therefore, that contract will not
bar a representation petition.

But even if the answer to that first question is “yes,” there is a second question. This
question involves the number of job classifications which were in existence at the time of the
hearing. Were at least half that number in existence at the time the contract was signed? If not,
then the employer did not yet have a “substantial and representative complement” of employees
when it signed the contract.

The present case does not involve a “contract bar” issue, but the General Extrusion
decision does provide guidance in determining what is a “substantial and representative
complement” of employees. If the Respondent did not have such a complement of employees
when it recognized the Union, then that recognition was premature and invalid.

As discussed above, on January 5, 2022, when Wendy Tannock signed the Project
Agreement which "recognized" the Union as the employees' exclusive bargaining
representative, the Respondent had on its payroll the following 10 employees in the bargaining
unit the Union would represent:

Production Designer Darrell Daniel
Production Accountant Pamela Garrett
Asst. Production Accountant Lisa Etherington
Asst. Production Accountant Elizabeth Sandlin
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Production Office Coordinator Luis Marcano
Key Costumer Vaughn Page
Costume Designer Ferdinand Rodriguez
Prop Master James Smith
Set Decorator Malissa West
Set Decorator Gerald Wilson

On June 15, 2022, when filming began, none of these individuals appeared on the call
sheet which listed the names of the crew. (GC Exh. 13) Other persons filled the positions.
Because none of the persons employed in bargaining unit positions on January 5, 2022
remained on the payroll, the 30-percent standard in General Extrusion, above, is not satisfied.
But even if all 10 of the individuals who were employed on January 5, 2022 had remained
employed on June 15, 2022, the 30-percent standard would not have been satisfied.

The individuals listed above were in eight different job classifications. The June 15,
2022 call sheet showed a total of 40 individuals in the following classifications:

Production Assistant 4 employees
Script Supervisor 1 employee

Camera Operator 2 employees
Digital Imaging Technician 1 employee

Sound Mixer 1 employee

Boom Operator 1 employee

Gaffers®® 3 employees
Grips 3 employees
Makeup 2 employees
Hair 2 employees
Costume Department® 4 employees
Set Decoration 2 employees
Property Department 2 employees
Art Department 2 employees
Craft Service 2 employees
Location Department®® 2 employees

53 The term "gaffer" here is used to include the gaffer, the best boy and an

electrician. All of these positions are in the bargaining unit.

54 The employees in the costume department were the costume designer, costume
supervisor, key set costumer, and costume production assistant.

55 Appendix B of the 2020-2022 Low Budget Theatrical Agreement (GC Exh. 3)
includes location manager and assistant location manager on the list specifying the pay rates of
various positions covered by the agreement. A footnote indicates that location scouts were not
covered unless promoted to the position of location manager or assistant location manager.
The Respondent’s two location department employees were location manager and assistant
location manager, so the employees filling those positions would be in the bargaining unit.

On June 29, 2022, International Representative Tyree emailed to Respondent’s Attorney
Stanback a “Single Production Letter of Adherence” along with two side letters. (GC Exh. 14.)
One of those, titled “Unpublished and Confidential Side Letter 2,” was a proposed agreement
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Accounting Department 2 employees
Catering Department 1 employee
Production Office%® 3 employees

The six employees in the transportation department were not included in the above list
because there were no wage rates for transportation employees in the collective-bargaining
agreement (GC Exh. 3) and it does not appear that they are within the bargaining unit covered
by this contract.

When Tannock signed the Project Agreement on January 5, 2022 there were employees
in eight job classifications. When filming began on June 15, 2022, there were employees in at
least 19 job classifications, assuming that all the employees in a department—for example, in
the electric department, gaffer, best boy and electrician—are considered to be one job
classification. The number of job classifications increases if each job title is considered a
separate classification.

However, even assuming only 19 job classifications, there were employees in less than
50 percent of them on January 5, 2022. Notably, on that date, no one had been hired for the
positions most essential to filmmaking, such as camera operators, sound technicians, gaffers
and grips.

Accordingly, | conclude that the January 5, 2022 recognition does not satisfy the first
requirement of Hilton Inn Albany, above. Because both requirements must be satisfied, the
failure to satisfy the first requirement alone is sufficient to conclude that the January 5, 2022
recognition was premature.

However, the recognition also does not satisfy the second Hilton Inn Albany
requirement. On January 5, 2022, the Respondent was not in normal operation. As noted, the
employees essential to moviemaking, such as camera operators, had not yet been hired. Itis
difficult to be engaged in the normal operation of creating a motion picture when there is no one
to operate the camera.

Because recognition was premature, the Project Agreement which Tannock signed on
January 5, 2022 is void. Garment Workers v. Labor Board, above. At no time was the Union the

“that the locations department be covered under the terms and conditions of the current
agreement between the company and the IATSE” subject to wage rates the side letter
specified. The Respondent did not agree to the side letters. (R. Exh. 17.)

As noted, the positions of location manager and assistant location manager
already were listed in appendices to the 2020-2022 although the pay rates were left
“STN” (subject to negotiation). The proposed side letter 2 specified a pay rate for the
assistant location manager. Therefore, | conclude that the purpose of this side letter
was not to bring the positions of location manager and assistant location manager into
the bargaining unit—these positions already were in the bargaining unit—but, instead,
the purpose was to specify a pay rate for the assistant locations manager.

56 The production office is separate from the production department.
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exclusive bargaining representative of any of the Respondent's employees.
Complaint Paragraph 16

Complaint subparagraph 16(a) alleges that about March through July 2022, the
"Respondent, by Producer/Director Lynn Dow and Producer Wendy Tannock, at Respondent's
Summerton production site, bypassed the Union and dealt directly with its employees in the Unit

by soliciting employees to enter 'Non-Union Crew Deal Memols]'." The Respondent denies this
allegation.

Because the Union was never the exclusive bargaining representative, the Respondent
had no duty to bargain with it. Therefore, dealing directly with employees did not violate the Act.

Complaint subparagraph 16(b) alleges that about June 26, 2022, Respondent, by
Producer/Director Lynn Dow and Producer Wendy Tannock, by text message, bypassed the
Union and dealt directly with its employees in the Unit by soliciting employees to enter

restructured 'Non-Union Crew Deal Memo[s]'." The Respondent denies this allegation.

Again, the Respondent had no duty to bargain with the Union, which was never the
exclusive bargaining representative. Therefore, the Respondent did not violate the Act.

In sum, | recommend that the Board dismiss the allegations in complaint subparagraphs
16(a) and 16(b).

Complaint Paragraph 17

Complaint paragraph 17 alleges that about March 2022, the Respondent withdrew its
recognition of the Union as the exclusive bargaining representative. The Respondent denies
this allegation.

For the reasons discussed above, the Respondent never was the exclusive bargaining
representative of any of the Respondent's employees. The Respondent did not violate the Act
by failing to recognize a status that the Union did not possess. | recommend that the Board
dismiss the allegations raised in complaint paragraph 17.

Complaint Paragraph 18

Complaint paragraph 18 alleges that since about March 2022, the Respondent has
refused to adhere to the collective-bargaining agreement. The Respondent denies this
allegation.

As discussed above, the Project Agreement which Tannock signed on January 5, 2022,
and which bound the Respondent to the terms of the collective-bargaining agreement, was not
valid or binding on the Respondent at any time. Therefore, a failure to adhere to its terms did
not violate the Act.

| recommend that the Board dismiss the allegations raised in complaint paragraph 18.

CONCLUSIONS OF LAw

1. At all material times, the Respondent, Bull Street the Movie, LLC, was an
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employer engaged in commerce within the meaning of Sections 2(2), (6), and (7) of the Act.

2. At all material times, the Charging Party, International Alliance of Theatrical
Stage Employees, Moving Picture Technicians, Artists And Allied Crafts of The United States,
its Territories and Canada, AFL—CIO, CLC, has been and is a labor organization within the
meaning of Section 2(5) of the Act.

3. The Charging Party, International Alliance of Theatrical Stage Employees,
Moving Picture Technicians, Artists And Allied Crafts of The United States, its Territories and
Canada, AFL-CIO, CLC, was not at any time the exclusive bargaining representative, within the
meaning of Section 9(a) of the Act, of any unit of the Respondent's employees.

4, The Respondent violated Sections 8(a)(1) and (3) of the Act by discharging
Carolynn Cecilia Campbell Jacobs, its script supervisor.

5. The Respondent did not violate the Act in any other manner alleged in the
complaint.>’

REMEDY

Having found that the Respondent has engaged in certain unfair labor practices, | find
that it must be ordered to cease and desist and to take certain affirmative action designed to
effectuate the policies of the Act, including mailing the notice to employees attached hereto as
Appendix A.

Because the Respondent, a limited liability company, was established to produce a
motion picture, and because that motion picture has been completed, there is a possibility that
the company may have been dissolved. The present record reflects only that on January 18,
2023, the Respondent filed with the South Carolina secretary of state a “Members Statement of
Dissociation From A Limited Liability Company" (R Exh. 59) stating that Wendy Tannock no

57 Because the Respondent is not represented by counsel, it is appropriate to state
that the Equal Access to Justice Act, 5 U.S.C. § 504; 28 U.S.C. § 2412, provides for an award of
attorney fees and expenses in certain instances when the government's position is not
"substantially justified." See the Board's Rules, Subpart T—Awards of Fees and Other
Expenses, 29 CFR Sec. 102.143 et seq. More specifically, Sec. 102.148 of the Board's Rules
provides that when a final order of the Board establishes that the applicant has prevailed in an
adversary adjudication or in a significant and discrete substantive portion of that proceeding, an
application for fees and expenses may be filed. However, the application must be filed "in no
case later than 30 days after the entry of the Board's final order in that proceeding."

The present decision is not a final order of the Board and would not become one unless
no exceptions are filed within the time period for filing exceptions. See Sec. 102.48 of the
Board's Rules.

A determination concerning whether the government's position was "substantially
justified" is made only after an application for fees and expenses is timely filed. That question is
not before me now and has not been litigated, so it would be inappropriate to express any
opinion concerning the matter.
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longer was associated with the company. This action resulted in Lynn Dow being the sole
partner.

In the absence of evidence to the contrary, it must be presumed that the Respondent is
still in existence, although likely not having a place of business because the work of producing
the motion picture has been completed. In these circumstances, the Respondent must send, by
mail or email, a copy of the notice to every employee who had been employed by the
Respondent at any time on or after June 29, 2022, the date of the unfair labor practice. Excel
Container, Inc., 325 NLRB 17 (1997).

Because individuals who work on film crews must travel frequently, and many may have
changed their residential addresses since June 29, 2022, email may be a more certain means
of reaching them. Accordingly, the Respondent may, in lieu of using the Postal Service,
transmit the notice to employees by email. In the event that the email to a particular person is
not deliverable, the Respondent must send, via the United States Postal Service, first class
mail, a copy of the notice to the employee's last known address. The Respondent shall also
send a signed copy of the notice to the Charging Party.

For the reasons stated above, | have found that the Respondent unlawfully discharged
Carolynn Cecilia Campbell Jacobs from her position as script supervisor on June 29, 2022. The
Respondent completed filming the motion picture without her participation. Because the
Respondent's name is "Bull Street The Movie, LLC," it is reasonable to assume that after the
release of Bull Street, the movie, the Respondent will not be producing other films. The record
reflects that. Tannock no longer is a partner in the company and that the sole remaining partner
is Dow.

Because it appears quite unlikely that the Respondent will be producing more films, it is
similarly unlikely that the Respondent would be hiring employees for a film crew. Therefore, |
will not include in the order a requirement that the Respondent reinstate Jacobs.

However the Respondent must make Jacobs whole for all losses she experienced
because of her unlawful discharge from the position of script supervisor on May 29, 2022.
Because a script supervisor assists the director by making notes during filming, in calculating
her backpay it must be assumed that she would have worked on each day of filming after June
29, 2022, and that her employment would have ended after the last day of filming.

It is possible that, during this period of filming in July 2022, Jacobs had interim earnings.
Therefore, the make-whole relief shall be computed in accordance with F. W. Woolworth Co., 90
NLRB 289 (1950), with interest at the rate prescribed in New Horizons, 283 NLRB 1173 (1987),
compounded daily as prescribed in Kentucky River Medical Center, 356 NLRB 6 (2010).

On these findings of fact and conclusions of law and on the entire record in this case, |
issue the following recommended®®

58 If no exceptions are filed as provided by Section 102.46 of the Board's Rules and
Regulations these findings, conclusions, and recommended Order shall, as provided in Section
102.48 of the Rules, be adopted by the Board, and all objections to them shall be deemed
waived for all purposes.
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ORDER

The Respondent, Bull Street The Movie, LLC, its officers, agents, successors, and
assigns, shall

1. Cease and desist from

(a) Discharging employees because they join or support a labor organization,
engage in a strike, refuse to cross a picket line, or engage in other union activity or other
concerted activity protected by the Act.

(b) In any like or related manner interfering with, restraining, or coercing its
employees in the exercise of their rights to self-organization, to form, join, or assist any labor
organization, to bargain collectively through representatives of their own choosing, or to engage
in concerted activities for the purpose of collective bargaining or other mutual aid or protection,
or to refrain from any and all such activities.

2. Take the following affirmative action necessary to effectuate the policies of the
Act:

(a) Within 14 days after service by the Region, the Respondent shall email signed
copies of the attached notice marked "Appendix A" to all persons who were employed by the
Respondent on or after June 29, 2022, excluding actors and supervisors. In the event that an
employee's email address is unknown or the email is undeliverable, the Respondent shall
duplicate and send to the employee, at the Respondent's expense, a signed copy of the notice
by United States mail, first class. If the Respondent still has a physical facility, copies of the
notice, on forms provided by the Regional Director for Region 10, after being signed by the
Respondent's authorized representative, shall be posted by the Respondent immediately upon
receipt and maintained for 60 consecutive days in conspicuous places including all places
where notices to employees are customarily posted.

(b) Make Carolynn Cecilia Campbell Jacobs whole, with interest, for any loss of
earnings and other benefits suffered as a result of the discrimination against her. Backpay shall
be computed in accordance with F. W. Woolworth Co., 90 NLRB 289 (1950), plus daily
compound interest as prescribed in Kentucky River Medical Center, 356 NLRB 6 (2010).

(c) Within 21 days after service by the Region, file with the Regional Director a
sworn certification of a responsible official on a form provided by the Regional Director attesting
to the steps that the Respondent has taken to comply.

59 If this Order is enforced by a judgment of the United States Court of Appeals, the
words in the notice reading “POSTED BY ORDER OF THE NATIONAL LABOR RELATIONS
BOARD?” shall read “POSTED PURSUANT TO A JUDGMENT OF THE UNITED STATES
COURT OF APPEALS ENFORCING AN ORDER OF THE NATIONAL LABOR RELATIONS
BOARD.”
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Dated Washington, D.C. September 16, 2025

Lelb= [ Lok

Keltner W. Locke
Administrative Law Judge
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APPENDIX A

NOTICE TO EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
AN AGENCY OF THE UNITED STATES GOVERNMENT

The National Labor Relations Board has found that we violated federal labor law and has
ordered us to post and abide by this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join or assist a union

Choose representatives to bargain with us on your behalf

Act together with other employees for your benefit and protection
Choose not to engage in any of these protected activities.

WE WILL NOT interfere with, restrain or coerce our employees in the exercise of
these rights, guaranteed to them by Section 7 of the National Labor Relations Act.

WE WILL NOT discharge an employee because she joined or supported a union,
refused to cross a union's picket line, or engaged in other union activity or concerted
activity protected by the Act.

WE WILL NOT, in any like or related manner interfere with, restrain, or coerce our
employees in the exercise of the rights guaranteed them by Section 7 of the Act.

WE WILL make Carolynn Cecilia Campbell Jacobs whole, with interest, for losses

she suffered because of our unlawful termination of her employment.

Bull Street The Movie, LLC
(Employer)

Dated By

(Representative) (Title)

The National Labor Relations Board is an independent Federal Agency created in 1935 to
enforce the National Labor Relations Act. It conducts secret-ballot elections to
determine whether employees want union representation and it investigates and
remedies unfair labor practices by employers and unions. To find out more about your
rights under the Act and how to file a charge or election petition, you may speak
confidentially to an agent with the Board's Regional Office set forth below. You may also
obtain information from the Board's website: www.nlrb.gov.

Harris Tower, 233 Peachtree Street, N.E., Suite 1000, Atlanta, GA 30303-1531
(404) 331-2896, Hours: 8:00 a.m. to 4:30 p.m.
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The Administrative Law Judge’s decision can be found at www.nlrb.gov/case/10-CA-299951 or by using the QR code

below. Alternatively, you can obtain a copy of the decision from the Executive Secretary, National Labor Relations
Board, 1015 Half Street, S.E., Washington, D.C. 20570, or by calling (202) 273-1940.

THIS IS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED BY ANYONE
THIS NOTICE MUST REMAIN POSTED FOR 60 CONSECUTIVE DAYS FROM THE DATE OF
POSTING AND MUST NOT BE ALTERED, DEFACED, OR COVERED BY ANY OTHER
MATERIAL. ANY QUESTIONS CONCERNING THIS NOTICE OR COMPLIANCE WITH ITS

PROVISIONS MAY BE DIRECTED TO THE ABOVE REGIONAL OFFICE'S COMPLIANCE
OFFICER, (470) 343-7498.



