JD-11-25
Paulsboro, NJ

UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
DIVISION OF JUDGES

EEW AMERICAN OFFSHORE STRUCTURES, INC.

Cases 04-CA-324549
04-CA-324555
04-CA-324564
04-CA-327581
04-CA-327587
04-CA-327600

and 04-CA-327602
04-CA-327608
04-CA-328582
04-CA-328604
04-CA-332384
04-CA-333843
04-CA-334348
04-CA-338155

INTERNATIONAL ASSOCIATION OF BRIDGE,
STRUCTURAL, ORNAMENTAL AND
REINFORCING IRON WORKERS, AFL-CIO

Nicholas Allen and Peter Hyndman, Esgs.,
for the General Counsel.
Christopher McHale, Esq.,
for the Respondent.
Matthew Erle, Esq.,
for the Charging Party.

DECISION

GEOFFREY CARTER, Administrative Law Judge. The General Counsel contends that, in
2023, EEW American Offshore Structures, Inc. (Respondent) responded to a union organizing
campaign by making statements and engaging in conduct that had a reasonable tendency to
coerce employees in the exercise of their Section 7 rights. The General Counsel also contends
that after a representation election that led to the International Association of Bridge, Structural,
Ornamental and Reinforcing Iron Workers, AFL-CIO (Union) being certified as the exclusive
collective-bargaining representative of employees in the bargaining unit, Respondent:
systematically took adverse employment action against several employees because they and
other employees engaged in union and protected activities; and implemented discipline, changes
to terms and conditions of employment, and layoffs without giving the Union an opportunity to
bargain over the decisions and/or in the absence of a good-faith overall impasse in negotiations
for a collective-bargaining agreement. As explained below, I have found that Respondent
violated the Act by making unlawful statements and engaging in coercive conduct, taking
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adverse employment action against employees for discriminatory reasons, and unlawfully
implementing layoffs and other changes to terms and conditions of employment.

STATEMENT OF THE CASE
5
This case was tried in person on November 18-21, 2024, in Philadelphia, Pennsylvania.
The Union filed the unfair labor practice charges in this case on the following dates:
Case Filing Date Amendment Date(s)
4-CA-324549 August 25, 2023 September 21, 2023
April 15, 2024
4-CA-324555 August 25, 2023 September 21, 2023
April 17, 2024
4-CA-324560 August 25, 2023 September 20, 25, and
October 25, 2023
4-CA-324564 August 25, 2023 September 20, 25, and
October 25, 2023
4-CA-327581 October 10, 2023 April 15, 2024
4-CA-327587 October 10, 2023 October 30, 2023
April 15, 2024
4-CA-327600 October 10, 2023
4-CA-327602 October 10, 2023
4-CA-327608 October 10, 2023
4-CA-328582 October 24, 2023
4-CA-328604 October 24, 2023
4-CA-332384 December 21, 2023
4-CA-333843 January 18, 2024 May 10, 2024
4-CA-334348 January 25, 2024 April 11, 2024
4-CA-338155 March 19, 2024
10 On July 29, 2024, the General Counsel issued a consolidated complaint. In the
consolidated complaint, as further amended on October 21, 2024, and during trial,! the General
Counsel alleged that Respondent violated Section 8(a)(1) of the Act by engaging in the following
conduct:
15 (@ On about May 10, 2023, engaging in surveillance by observing and taking pictures of
employees engaged in union activities;
(b) On six occasions between about May and July 2023, interrogating employees about
their union membership, activities, and sympathies and/or the membership, activities,
20 and sympathies of other employees;

1 On November 18, 2024, the General Counsel verbally amended the consolidated complaint. (Tr.
212-214; see also Tr. 225-226 (verbal complaint amendment to correct the spelling of a supervisor’s last
name).) The allegations listed below incorporate the amendments to the complaint.
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(c) On about June 21, 2023, directing employees not to speak to representatives of the
Union;

(d) On two occasions between about May and July 2023, creating an impression among
employees that their union activities were under surveillance by telling employees
that one of Respondent’s supervisors was aware of an employee’s efforts to solicit
union support;

(e) On two occasions between about May and July 2023, threatening employees with
discharge if they engaged in activities in support of the Union;

(f) On a date between about June 22 and July 20, 2023, threatening employees with
discharge if they selected the Union as their bargaining representative;

(9) On a date between about June 22 and July 20, 2023, threatening employees with
unspecified reprisals if they selected the Union as their bargaining representative;

(h) On about August 5, 2023, threatening employees with discharge because they
selected the Union as their collective-bargaining representative;

(i) Between about July 25 and November 9, 2023, demoting, disciplining, and/or
discharging the following employees because they joined and assisted the Union and
engaged in concerted activities, and to discourage employees from engaging in those
activities: Xavier Dowe; Angel Gonzalez; Elvin Pedraza; Juan Perez; Alexander
Peters; Brian Peters; and Jonathan Santiago;

() Between about July 25 and November 9, 2023, demoting, disciplining, and/or
discharging the following employees without prior notice to the Union and without
affording the Union an opportunity to bargain over Respondent’s conduct: Xavier
Dowe; Angel Gonzalez; Elvin Pedraza; Juan Perez; Alexander Peters; Brian Peters;
and Jonathan Santiago;

(k) Between about July 26 and October 31, 2023, disciplining, and/or discharging the
following employees without prior notice to the Union and without affording the
Union an opportunity to bargain over Respondent’s conduct: Colton Adams; Xavier
Dowe; Robert Hall; Carlos Haynes; and Mykel Horace;

() On about October 16, 2023, bypassing the Union and dealing directly with a
bargaining unit employee about a promotion to Logistics Manager;

(m) In about October 2023, bypassing the Union and dealing directly with a bargaining
unit employee about a promotion to Shift Supervisor;

(n) In about October 2023, eliminating the bargaining unit position of Working
Supervisor in the Logistics and Welding Departments by promoting Working
Supervisor Patrick Rutter to Logistics Manager and promoting Working Supervisor
John Baldosaro to Shift Supervisor without prior notice to the Union and/or without
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affording the Union an opportunity to bargain over Respondent’s conduct or first
bargaining to a good-faith impasse for a collective-bargaining agreement;

(0) On about October 20, 2023, implementing a new schedule for Respondent’s SPMT
(self-propelled modular transporter) operators without prior notice to the Union
and/or without affording the Union an opportunity to bargain over Respondent’s
conduct or first bargaining to a good-faith impasse for a collective-bargaining
agreement;

(p) On about November 29, 2023, telling employees that Respondent had decided not to
delay layoffs of employees because the Union informed employees about
Respondent’s decision to lay off employees on that day;

(9) On about November 29, 2023, laying off approximately 25 bargaining unit employees
without prior notice to the Union and/or without affording the Union an opportunity
to bargain over Respondent’s conduct or first bargaining to a good-faith impasse for a
collective-bargaining agreement; and

() On about December 5, 2023, laying off approximately 12 bargaining unit employees
without prior notice to the Union and/or without affording the Union an opportunity
to bargain over Respondent’s conduct or first bargaining to a good-faith impasse for a
collective-bargaining agreement.
Respondent filed timely answers denying the alleged violations in the consolidated complaint.

On the entire record,? including my observation of the demeanor of the witnesses, and
after considering the briefs filed by the General Counsel and Respondent, I make the following

FINDINGS OF FACT?

I. JURISDICTION

2 The transcript and exhibits in this case generally are accurate, but | hereby make the following
corrections to the record: Throughout: “Guerra Rodriguez” should be “Guaroa Rodriguez”; p. 13, I. 11:
“pen” should be “pin”; p. 21, Il. 24-25: “his face” should be “its base™; p. 49, 1. 13: “that” should be
“was”; p. 51, 1. 2: “Wah-Wah” should be “WaWa”; p. 80, Il. 18-21: “jaunt” should be “Jawn”; p. 109, I.
12: “eliminate” should be “illuminate”; p. 192, 1. 22: “eluding” should be “alluding”; p. 202, I. 13:
“eluded” should be “alluded”; p. 210, 1. 16: “elude” should be “allude”; p. 239, Il. 19, 22: Judge Carter
was the speaker; p. 274, 1. 16: “SBMT” should be “SPMT”; p. 364, 1. 17: “SBMT” should be “SPMT”; p.
365,11. 14, 17: “SBMT” should be “SPMT”; p.371, 1. 21: “SBMT” should be “SPMT”; p. 408, Il. 21-22:
“Joint Exhibit 35” should be “Joint Exhibit 25”; p. 436, 1. 25: “Charlene” should be “Harleen”; and p.
448, 1. 13: “chance” should be “change.”

8 Although I have included several citations in this decision to highlight particular testimony or
exhibits in the evidentiary record, | emphasize that my findings and conclusions are not based solely on
those specific citations, but rather are based on my review and consideration of the entire record for this
case.
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Respondent, a corporation with an office and place of business in Paulsboro, New Jersey,
has been engaged in the production of monopiles* for offshore wind turbines. During the
calendar year ending on December 31, 2023, Respondent purchased and received goods valued
in excess of $50,000 directly from points outside the State of New Jersey. Respondent admits,
and | find, that Respondent is an employer engaged in commerce within the meaning of Section
2(2), (6), and (7) of the Act. Respondent also admits, and | find, that the Union is a labor
organization within the meaning of Section 2(5) of the Act.

1. ALLEGED UNFAIR LABOR PRACTICES
A. Background
1. Respondent’s operations

In about early 2023, Respondent began producing monopiles in connection with offshore
ocean wind projects. To perform its work, Respondent relied on employees in various roles,
including but not limited to welders, painters, blasters, and self-propelled modular transporter
(SPMT) operators. A painter/blaster handles painting, mixing paint, sandblasting, and cleanup,
while an SPMT operator uses the SPMT to transport monopile segments and other large items.
(Tr. 34-35, 124, 130, 161, 180, 323, 451, see also Jt. Exhs. 2(a), 50 (p. 1).)

The following individuals served as supervisors for Respondent during the relevant time
period as defined under the Act: chief executive officer Lee Laurendeau; chief operating officer
Charles Lamb; vice president of finance Rose Schilling; director of operations Timothy
Thompson; director of production Sebastian Jaekal; quality director Harleen Oberoi; human
resources generalist Patricia Perez; logistics manager Frank Sommer; supervisor Hector
Rodriguez; and supervisor Guaroa Rodriguez. (Jt. Exh. 76 (par. 4); GC Exh. 1 (iii) (par. 4(a)),
(kkk) (par. 4(a).)

2. Disciplinary policy

Respondent’s workplace conduct policy identifies several examples of unacceptable
conduct that may subject the offending employee to disciplinary action as determined in
Respondent’s discretion. Unacceptable conduct under the policy includes, but is not limited to:
violation of safety rules and policies; fighting, threatening, or disrupting the work of others;
failure to follow lawful instructions of a supervisor; failure to perform assigned duties; willful or
careless destruction or damage to company assets; and unsatisfactory job performance. (Jt. Exh.
3 (sec. 2.1).)

Under Respondent’s disciplinary policy, disciplinary action may include the following
steps: counseling (documented); verbal warning (documented); written warning(s); final
warning; suspension; and termination. While Respondent endorses progressive discipline, there
is no requirement that an employee’s discipline proceed through each of the disciplinary steps.
Instead, Respondent reserves the right to decide the appropriate level of discipline on a case-by-

4 A monopile is a large cylinder pipe (approximately 39 feet in diameter and 90-120 feet long) that
serves as the pole or base for a wind turbine. (Tr. 34, 367, 492.)
5
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case basis based on the seriousness of the offense, the consequence of the offense, and any
mitigating circumstances. (Jt. Exhs. 3 (secs. 2.1 and 3.7), 4; see also Jt. Exh. 76 (par. 5) (noting
that Respondent issued its employee handbook (Jt. Exh. 3) in June 2023, and issued its
disciplinary action policy (Jt. Exh. 4) on about August 8, 2023).)

B. April 2023: Organizing Campaign by International Union of Painters and Allied Trades

In about April 2023, the International Union of Painters and Allied Trades District
Council No. 21 (District 21) began an effort to organize a bargaining unit of all full-time and
regular part-time painters and blasters who were working for Respondent. District 21 filed a
representation petition on April 13, 2023, regarding the proposed unit of painters and blasters.
(Tr. 35, 124-126; Jt. Exhs. 1, 76 (par. 1(a)).)

During this timeframe, supervisor Guaroa Rodriguez asked painter/blaster Angel
Gonzalez to speak with an individual (Brandon; last name unknown) about the pros and cons of
joining a union. Gonzalez accordingly spoke with Brandon on two occasions. In their
discussions, Brandon asked Gonzalez about who was organizing the union. Although Gonzalez
was aware of who was involved in organizing, Gonzalez did not provide that information to
Brandon.> (Tr. 36-38; see also Tr. 126-128 (noting that Respondent had painter/blaster Jonathan
Santiago meet with someone who asked why employees wanted a union).)

On May 8, 2023, District 21 withdrew its representation petition (Case 04-RC-316061).
No representation election was held in connection with the withdrawn petition. (Tr. 42, 130; Jt.
Exh. 76 (par. 1(b).)

C. May 2023: Union’s Organizing Campaign Begins

In about May 2023, the Union began an effort to organize full-time and regular part-time
production employees and fabricators at Respondent’s facility. As part of the organizing
campaign, Union district representative Don Heverly and other organizers began visiting the
facility and speaking with employees in the parking lot (when employees were off duty) about
whether they were interested in joining the Union.® The discussions in the parking lot occurred
in a location that was visible to anyone who was at the facility, including but not limited to
individuals walking to/from/between buildings on the property. (Tr. 4244, 132-133, 163-165,

> Gonzalez testified that he subsequently heard from Hector Rodriguez that Respondent was aware
that Gonzalez and Hector Rogriguez were involved in union organizing. Hector Rodriguez also stated
that Respondent said that Gonzalez told them about Hector Rodriguez’ participation in the organizing
effort. Although thereisa question about whether Hector Rodriguez was Respondent’s supervisor or
agentin April 2023, the testimony about Hector Rodriguez’ remarks is probative for context regardless of
his supervisory status because a different supervisor later asserted that Gonzalez outed Hector Rodriguez
as someone whowastrying to organize a union. (Tr. 38-42; Findings of Fact (FOF), sec. 11(G)(1), infra;
see also Discussion and Analysis, sec. B(7), infra (discussing Hector Rodriguez’ supervisory status).)

¢ Respondent’s facility and parking lot is not open to the public. For Heverly’s first visit,
Respondent’s quality director Harleen Oberoi escorted Heverly from the security gate to the parking lot.
On subsequent visits, Heverly did not need an escort because he had a Transportation Worker
Identification Credential (TWIC card) that enabled himto accessthe facility. (Tr. 219-220; Jt. Exh. 76
(par. 4(f).) ;
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181-182, 218-220, 308-309, 325-326, 451-452; see also Tr. 44-45, 164, 308-309, 325-326
(explaining that employees also met with Heverly in a dirt parking lot located across the street
from Respondent’s facility).)

On about May 10, 2023, Heverly and another union representative were meeting with a
group of employees in the parking lot at Respondent’s facility when Heverly, SPMT operator
Anthony Almendarez, and SPMT operator Alexander Peters saw director of operations Timothy
Thompson and quality director Harleen Oberoi looking at and then walking towards the group.
Thompson and Oberoi were initially looking at the group of employees from the doorway of a
building about 100 yards away, but as they walked they reached a distance of 20-30 yards from
the group before heading towards another building on the property. As Thompson walked, he
held a cell phone in his hand that was pointed in the direction of the employees speaking with
Heverly. Neither Thompson nor Oberoi spoke to the employees who were meeting with
Heverly. (Tr. 182-183, 216, 220-223, 452-453; see also Tr. 484, 487-490 (explaining that to
travel between certain buildings on Respondent’s property, employees needed to walk through
the parking lot or at least walk through an outside area from which the parking lot was visible).)

Also in about May and June 2023, managers spoke with various employees about the
union organizing campaign and union activities. Those discussions included:

May 2023: Logistics manager Frank Sommer spoke with SPMT operator Alexander
Peters and asked if Peters was speaking to people about the Union. Peters
said that he and Sommer should not be talking about this issue, but
explained that his (Peters’) understanding was that it was permissible for
employees to talk about the Union as long as they were not stopping work.
Peters, however, denied actually speaking to employees about the Union
(even though Peters had been engaging in that activity). Sommer then
said “If I hear you are, you’re done,” and added that he did not think a
union was good for the company. (Tr. 186-188; Jt. Exh. 76 (par. 4(h));
see also Tr. 130 (noting that Alexander Peters spoke to painter/blaster
Jonathan Santiago about the Union).)

May 2023: Chief executive officer Lee Laurendeau saw welder Carlos Haynes
walking through the office and called Haynes into his (Laurendeau’s)
office. After asking how Haynes and his coworkers felt about the work
that they were doing, Laurendeau mentioned that he heard about
employees trying to unionize. Laurendeau said that he thought he was
treating everyone fairly and then asked why people would want to do stuff
like that (unionize). Haynes replied that he did not know. Haynes and
Laurendeau had never met before to discuss Haynes’ coworkers’ work,
and never had a similar meeting afterwards. (Tr. 309-312; Jt. Exh. 76

(par. 4(a).)

May 2023: Supervisor Guaroa Rodriguez told Gonzalez and other employees to stay
away from Union district representative Heverly. (Tr. 49.)
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Sommer spoke with SPMT operator Almendarez and explained why it
would be bad if the Union came in. (Tr. 454.)

Sommer spoke with Almendarez and asked if Almendarez knew that
Alexander Peters was working for the Union because Sommer had
overheard that Peters was spreading talk about the Union. Almendarez
replied that Peters was not working for the Union and was not doing
anything illegal. Sommer indicated that he wanted to talk to Peters. (Tr.
455-456; see also Tr. 457 (explaining that Almendarez subsequently
called Peters to advise that Sommer wanted to talk to him; Almendarez
then saw Peters and Sommer talking but could not hear what they said to
each other).)

Hector Rodriguez told painter/blaster Juan Perez and other employees that
if they voted for the union, Respondent would not be able to do anything
for them and could fire employees. None of the employees responded.
(Tr. 327-329.)

Hector Rodriguez asked Juan Perez if Perez was going to vote for the
Union. Perez replied that if all of his coworkers chose the Union, he
would as well. Rodriguez answered that Perez could do so if that’s what
he wanted to do, but that Respondent would not do anything for
employees. (Tr. 329-330.)

Hector Rodriguez told Santiago to vote “no” in the election because the
Union was just for welders and was not for painters. (Tr. 139.)

Sommer asked Alexander Peters if Peters was at the paint desk recruiting
people for the Union. Peters (truthfully) said “no,” and added that the
Union was going to help employees get better wages and benefits.
Sommer, meanwhile, stated that the Union wasn’t a good thing and that
the Union would replace employees with its own people. When Peters
indicated that he supported the Union, Sommer stated “Now I see where
you stand,” and said that he would terminate Peters if he heard that Peters
was recruiting for the Union. (Tr. 188-191.)

On about June 21, painter/blaster Gonzalez met with Union district
representative Heverly in Heverly’s truck, which was parked in the dirt
parking lot across the street from Respondent’s facility. Supervisor
Guaroa Rodriguez drove by and slowed down in front of Heverly’s truck
before proceeding inside the gate to the facility. When Gonzalez was
clocking in later that morning, Guaroa Rodriguez asked Gonzalez what
was going over there (in the dirt parking lot), who Gonzalez was talking
to, and why was Gonzalez talking to them. Gonzalez responded that he
was talking to a union representative to hear what they had to offer,
prompting Rodriguez to say that the Union would not be beneficial, just
wanted money, and would turn its back on employees. Gonzalez said he
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was just weighing his options. (Tr. 46-50; see also Tr. 50-52 (noting that
Heverly gave Gonzalez some union stickers on June 21; in the evening on
June 21, Gonzalez placed a sticker on his hard hat and passed stickers out
to coworkers); GC Exh. 2 (photograph of union sticker that Gonzalez
placed on his hard hat on June 21).)

Employee testimony about these discussions was unrebutted, as Laurendeau, Sommer, Guaroa
Rodriguez, and Hector Rodriguez did not testify during the trial.

D. June 22, 2023: Union Files Representation Petition

On June 22, 2023, the Union filed a petition to represent Respondent’s employees in the
following proposed bargaining unit:

All full-time and regular part-time production and fabricators including but not limited to:
Welders, Helpers, SPMT Operators, Forklift Operators, Painters, Laborers, Janitorial
Employees, Sand Blasters, [and] Tool Room Workers employed at 100 Offshore Dr.,
Paulsboro, MJ 08066.7

(Jt. Exh. 2(a) (Case 04-RC-320463); see also Jt. Exh. 76 (par. 2(2)).)
E. June 23, 2023: Dispute Between Angel Gonzalez and Supervisor Guaroa Rodriguez

On about June 23, painter/blaster Gonzalez was working with three other employees on
cleaning up metallic grit in a monopile that had recently been sandblasted. Since it was over 100
degrees in the booth where the employees were working, Gonzalez (who was in the lead role)
instructed the group to go the locker room to cool down and drink some water, consistent with
guidance that employees had received from one of Respondent’s safety representatives. While
employees were in the locker room, supervisor Guaroa Rodriguez approached and shouted,
“What the hell is going on?” When Gonzalez explained, Rodriguez said that he did not give
permission for employees to take a break to cool down. Since Rodriguez continued to shout,
Gonzalez suggested that they talk after the weekend and then tried to exit the locker room.
Rodriguez, who was in front of the exit, grabbed Gonzalez’ arms and gave a light push, and
stated that he didn’t dismiss Gonzalez and that they would be done talking when Rodriguez was
done talking. Gonzalez told Rodriguez not to touch him again, and then left. (Tr. 53-59, 116—
117, 121; see also Tr. 53 (Gonzalez testimony that before June 21, he had a good relationship
with Guaroa Rodriguez, but after that date Rodriguez started assigning Gonzalez more grunt
work without proper equipment, and started communicating with employees directly about job
duties instead of communicating with Gonzalez as the lead).)

The next day, Gonzalez texted human resources generalist Patricia Perez about the June
23 incident with Guaroa Rodriguez. At Perez’ direction, Gonzalez submitted a more detailed
incident report on June 26, 2023. (GC Exhs. 3-4; Tr. 60—62; see also Jt. Exh. 76 (par. 4(g))

" The proposed bargaining unit excluded the following employees: All other employees, including
but not limited to salaried employees, temporary employees, maintenance employees, professional
employees, office clerical employees, guards, and supervisors as defined in the Act. (Jt. Exh. 2(a).)

9
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(stipulation that Perez was a supervisor and agent for Respondent as defined under the Act).)
After speaking with Rodriguez and the three employees who were present in the locker room at
the time of the incident, Respondent concluded that Rodriguez inappropriately invaded
Gonzalez’ personal space by touching Gonzalez’ arm but did not act with any malicious intent.
Respondent recommended that Gonzalez “[c]ontinue to escalate any questions or concerns to
management and/or HR” and “[a]lert supervisor when leaving the production floor.” (GC Exh.
5; Tr. 62-63, 117; see also Tr. 64—65 (indicating that on about July 1, 2023, Respondent moved
Guaroa Rodriguez to the first shift, and that Hector Rodriguez became Gonzalez’ supervisor on
the second shift).)

F. July 20, 2023: Union Prevails in Representation Election

On July 20, 2023, during a representation election, a majority of employees in the
proposed bargaining unit cast their vote for the Union. Accordingly, on July 28, 2023, the
Regional Director for Region 4 issued a certification of representative that identified the Union
as the exclusive collective-bargaining representative for employees in the following appropriate
bargaining unit

Included: All full-time and regular part-time production employees and fabricators,
including Welders, SPMT Operators, Painter/Blaster employees, General Laborers, and
Inventory Control employees employed by [Respondent] at its facility located at 100
Offshore Drive, Paulsboro, NJ.

Excluded: All other employees, temporary employees, maintenance employees, janitorial
employees, managers, professional employees, office clerical employees, guards, and
supervisors as defined in the Act.

(3t. Exhs. 2(b), 2(d), 76 (pars. 2(b), (d)); Tr. 65, 144, 165-166, 191, 297, 347; see also Jt. Exhs.
2(c) and 76 (par. 2(c)) (identifying working supervisors John Baldosaro and Patrick Rutter as
bargaining unit employees who were eligible to vote in the election); Tr. 347—348 (same).)

Within a day or 2 of the representation election, SPMT operator Alexander Peters, SPMT
operator Brian Peters, and painter/blaster Santiago each began wearing a union sticker on their
hard hat at work (Alexander Peters also occasionally wore a union shirt). Both Alexander and
Brian Peters interacted with members of management while wearing their hard hats. (Tr. 144—
145, 166, 184-186, 214.)

On August 7, 2023, Union assistant to the general president Chadwick Rink sent a letter
to Respondent’s chief executive officer Laurendeau. In his letter, Rink requested a meeting to
begin negotiations for a collective-bargaining agreement, and indicated that he would be heading
up negotiations for the Union. Rink also requested information from Respondent. After
receiving Rink’s email, Respondent began communicating with Rink as the Union’s primary
point of contact. (Jt. Exhs. 5(a)—(b), 76 (par. 6); Tr. 297.)

G. July — October 2023: Respondent Disciplines, Demotes, and/or Discharges Employees

10
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1. Angel Gonzalez

On July 25, 2023, Respondent gave a letter to painter/blaster Gonzalez regarding a
change to his job title. Respondent (through human resources generalist Perez) stated as follows
in the letter:

Dear Angel Gonzalez,

I hope that this letter finds you well. We are writing to inform you about an adjustment
to your role within the company. Effective today, Tuesday, July 25th, your title will be
changed from “Lead Painter/Blaster” to “Painter Blaster.” This change is not
accompanied by any monetary compensation adjustments.®

As a company, we prioritize open communication and transparency, and it is essential
that we align job titles with the actual responsibilities and tasks performed by our team
members. After reassessing your work within the Coating Department, it has become
apparent that the responsibilities of a Lead Painter/Blaster are not fully reflective of your
current job functions.

It is important to note that this title change will not result in any changes to your current
pay rate. You will continue to receive the same compensation for your work as before.

Thank you for your understanding and cooperation.

(Jt. Exh. 7; Tr. 6667 (noting that Gonzalez had not previously heard anything from Respondent
about his job duties or about a change to his job title); see also Jt. Exh. 76 (par. 7(b).) Gonzalez,
meanwhile, continued to perform many of the lead painter/blaster duties, and mentored the new
lead painter/blaster (C.J.).° (Tr. 67-70, 115.)

On about July 28, Gonzalez was chipping/sanding paint inside of a monopile. To
communicate with a coworker about maneuvering the monopile to enable Gonzalez to work on a
different area, Gonzalez used his cell phone to text directions about when to spin or stop the
monopile. Gonzalez also sent two text messages to his coworker about getting pizza after work.
The lead painter/blaster onsite took a photograph that shows Gonzalez lying on his back inside
the monopile while holding his cell phone. (GC Exh. 6; Jt. Exh. 9(b); Tr. 72-77, 119-120; see

8 The evidentiary record is not clear on whether Gonzalez’ pay rate changed in connection with the
change to his job title. See GC Exhs. 27 (payroll records for time worked before July 24, 2023, showing
an hourly pay rate of $34.10), 28 (pp. 1-2) (payroll records for time worked on or after July 24, 2023,
showing that Gonzalez was paid an hourly rate of $34.10 for 87.25 hours [although the “rate” says $3.10
instead of $34.10]); see also GC Exh. 8 (August 18, 2023 email from Perez to Gonzalez, denying that
Gonzalez’ pay rate decreased when Gonzalez’ job title changed); Tr. 68—69 (Gonzalez testimony that his
paycheck after the title change was missing a few hundred dollars). To the extent that this issue is
material to make whole relief, the parties may address the issue in the compliance phase of litigation (if
any).

® Gonzalez only provided the first name of the new lead painter/blaster. Based on a list of bargaining
unit employees, | find that C.J. was the new lead painter/blaster. (See Jt. Exh. 2(c) (listing two
individuals with the relevant first name, only one of whom worked in the coating department).)
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also Tr. 77-78, 108-113, 324, 509 (explaining that employees often laid down inside the
monopile to sand or scrape it by hand, and often used their cell phones to communicate while
working; members of management were aware of those practices and did not prohibit them),©
89-90 (noting that on August 1, supervisor Hector Rodriguez told Gonzalez that lead
painter/blaster C.J. was the one who took the photograph of Gonzalez inside the monopile).) A
few days later, on August 1, 2023, Respondent issued Gonzalez a final written warning and a 3—
day suspension, stating as follows:

Photographic evidence is available that Mr. Gonzalez is lying down inside the
[m]onopile, Friday July 28th, at 7:57 pm and browsing his phone. This is not a scheduled
lunch or break time.

[Company policy violated]: Stealing time from company and not performance to standard
Any additional performance issues will result in immediate termination.

(Jt. Exh. 9(a); Tr. 492-493 (noting that Respondent has a policy that prohibits using cell phones
for personal reasons); see also Jt. Exh. 76 (par. 7(d); Tr. 71.) Gonzalez contacted human
resources generalist Perez on August 2 to object to the final written warning and suspension
because (among other things): he was using his phone for work purposes; he did not have a
radio; and lead painter/blaster C.J. was aware that Gonzalez was using his cell phone. Perez
responded that the suspension would not be overturned. (GC Exh. 7; see also Tr. 80-82, 84-86.)

Gonzalez returned to work on August 4 after completing his suspension and spoke with
quality director Harleen Oberoi about overturning the suspension because there was a
misunderstanding about his cell phone use. Oberoi responded that: she didn’t give a shit;
Gonzalez had already served his suspension; and there was nothing that she could do about it
(the suspension). When Gonzalez continued pleading his case and tried to show Oberoi the text
messages that he was sending to his coworker on July 28, Oberoi said that since employees
wanted to start a union, Respondent was going to start picking employees off.** Oberoi added
that Gonzalez should not have thrown Hector Rodriguez under the bus (in April 2023) by saying
that Hector Rodriguez was trying to organize a union. (Tr. 87—89; see also Findings of Fact
(FOF), sec. 11(B), supra.)

Later on August 4, Gonzalez was working on a monopile when he heard lead
blaster/painter C.J. yelling his name. During the argument that followed when Gonzalez spoke
to C.J., C.J. objected to Gonzalez telling coworkers that C.J. was the one who took the
photograph of Gonzalez lying down inside of the monopile, and told Gonzalez to go home.
Gonzalez, who also raised his voice, responded that he could not afford to go home. Another
supervisor intervened and both Gonzalez and C.J. calmed down. Gonzalez and C.J. then finished

10 Respondent’s director of operations Timothy Thompson and vice president of finance Rose
Schilling each testified that they could not think of a reason why an employee would lay down inside of a
monopile for work purposes. (Tr. 367-368, 502-503, 508-509.) I give little weight to Thompson’s and
Schilling’s testimony on this point since there is ample evidence that painter/blasters laid down to sand
the monopiles, and Thompson and Schilling only spent a limited amount of time on the shop floor.

11 Oberoi was present throughout the trial as one of Respondent’s designees but did not testify as a
witness. Gonzalez’ testimony about Oberoi’s remarks is therefore unrebutted.
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the shift without further incident, and no one for Respondent indicated that Respondent was
considering disciplining Gonzalez based on the dispute with C.J. (Tr. 90-96, 115.)

On August 21, 2023, Respondent notified Gonzalez that he was being suspended. Hector
Rodriguez, who told Gonzalez about the suspension, said, “I told you this was going to happen,
they’re finding excuses to let you guys go now because you’re wanting to start a union.”*? (Tr.
102-103; see also GC Exh. 9 (p. 2).) Respondent prepared, but did not issue, a termination form
and letter for Gonzalez, each of which indicated that Gonzalez was being terminated for: creating
a hostile environment by shouting at lead painter/blaster C.J. on August 4 for providing evidence
that led to Gonzalez’ August 1 suspension; failing to wear personal protective equipment (PPE);
and work attitude and performance that was not up to the required standard. Respondent did not
permit Gonzalez to return to work at any point after August 21, 2023. (GC Exh. 9; Jt. Exhs. 11—
12, 76 (par. 7(f)—(h); Tr. 34, 102-108; see also Jt. Exh. 11 (noting, in describing the reason for
terminating Gonzalez, that Gonzalez received a final written warning and suspension on August
1, 2023); Tr. 98-99 (Gonzalez testimony explaining that PPE included hard hats, safety glasses,
and steel toed boots, and that no supervisor or manager spoke to him about not wearing PPE
apart from director of operations Thompson instructing him on about August 18 to put his
glasses on),** 408 (Union assistant to the general president Rink’s testimony that Respondent did
not indicate that employee C.J. received any discipline based on the August 4 argument with
Gonzalez or for any other reason).)

There is no evidence that Respondent notified the Union before disciplining, demoting, or
suspending/discharging Gonzalez, nor is there evidence that Respondent gave the Union an
opportunity to bargain over those decisions or their effects. (Tr. 404-405, 427; see also Jt. Exh.
24 (Respondent’s August 31 response to a union information request after Gonzalez was
disciplined, demoted, and suspended/discharged).)

2. Jonathan Santiago

On about July 26, 2023, painter/blaster Jonathan Santiago was working on a painting
assignment at the facility when the temperature was over 100 degrees. Due to the heat, Santiago
left the paint shop briefly to go to a locker and get a drink of water. Supervisor Hector
Rodriguez saw Santiago and commented that Santiago was “burning purple.” Santiago resumed
working, and later took two additional breaks to get water. During one of the breaks, Rodriguez
told Santiago that a coworker said Santiago was walking out too much from the job. (Tr. 147—
150.)

Later that same day, Rodriguez instructed Santiago to attend a meeting with quality
director Oberoi. At the meeting, Oberoi told Santiago that Santiago was walking away from

12 Hector Rodriguez, who was a supervisor for Respondent at the time (see FOF, sec. 11(A)(1), supra;
Discussion and Analysis, sec. B(7), infra), did not testify as a witness during trial. Accordingly,
Gonzalez’ testimony about Hector Rodriguez’ statement is unrebutted.

13 On about August 18, 2023, director of operations saw both Gonzalez and Hector Rodriguez
working at a control panel in the back of a monopile. Both Gonzalez and Rodriguez had removed their
safety glasses for a few minutes to enable them to see the control panel screen. Thompson walked by and
told Gonzalez and Rodriguez to put their glasses on; each of them complied. (Tr. 100-102.) There is no
evidence that Respondent disciplined Hector Rodriguez based on this incident.
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painting duties too much. Santiago responded that employees should have electrolytes at the
facility (for hydration). Oberoi then issued Santiago a final written warning that stated as
follows, in pertinent part:

[Santiago] was given a 1st written on May 22nd, 2023.** [Santiago’s] performance
continues to be not up to standard/low productivity. [Santiago] walks away from the
jobftask for a long period of time without informing supervisor. Confrontational attitude
with team members, not a team player.

[Prior discussion or warnings] Multiple verbal warnings by the supervisor with no
improvement. Written warning given on May 22nd, 2023.

Your performance will be evaluated for the next 2 weeks and if no improvement is seen
will lead to termination.

(Jt. Exhs. 8 (final written warning, also indicating that Santiago spoke in a raised voice during
the conversation, prompting Oberoi to tell Santiago to speak in a lower voice), 76 (par. 7(c)); Tr.
146, 151-152; see also Tr. 150-151 (indicating that before July 26, no supervisor or manager
had warned Santiago about leaving the work area too often).)

On August 17, 2023, Santiago and a group of 8-12 coworkers were at the paint shop
waiting for a training on robotic sandblasting to begin. During a wait of approximately 30
minutes, employee E. demonstrated that he could do a one-arm pushup and then asked if any
coworkers could also do one. Coworker L.E. did a one-arm pushup, and then Santiago did one
as well. Supervisor Hector Rodriguez then walked by and told employees that they were making
him look bad. The employees did not respond, and subsequently completed the training session.
(Tr. 152-155, 158; see also Tr. 388-399, 493 (noting that one of Respondent’s client’s
representatives also saw employees doing pushups and reported the issue to quality director
Oberoi).)

When Santiago clocked in on August 21, 2023, Hector Rodriguez told Santiago that
Santiago needed to go home. Santiago asked if the directive to go home was because of the
pushup incident, and Rodriguez said that he did not know. Respondent did not permit Santiago
to return to work at any point after August 21. (Tr. 123, 155-157; Jt. Exh. 76 (par. 7(i)); see also
Jt. Exh. 55 (listing November 28, 2023, as Santiago’s last day of employment).)

Respondent prepared a termination letter for Santiago that indicated that Respondent was
terminating Santiago for doing pushups in the presence of a supervisor and a representative of

14 In the written warning that Santiago received on May 22, 2023, Respondent asserted that Santiago
had: job performance was not up to standard/low productivity; a negative attitude; and argumentative
behavior. (Jt. Exhs.6. 76 (par.7(a)); see also Tr. 136-138 (no supervisor or manager had previously told
Santiago about these alleged problems).) When issuing the May 22 written warning, quality director
Oberoi did not explain the basis for the assertions in the warning. Oberoi did say that Santiago made
people uncomfortable but did not explain why she made that remark. During trial, Santiago testified that
Oberoi may have been referring to an interaction in January/February 2023 when Santiago yelled to
supervisor Guaroa Rodriguez that it was not safe for employees to use a machine to lift and move a heavy
tarp in windy conditions. (Tr. 128-129, 134-135.)
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one of Respondent’s clients and thereby violating Respondent’s safety policy and expectations
for professional and appropriate conduct in the workplace. There is no evidence that Respondent
ever sent the termination letter (or accompanying termination form) to Santiago. Respondent did
not discipline any other employee for doing pushups at any time between January and August 31,
2023.15 (Jt. Exhs. 13-14, 76 (pars. 7(j)—(k)); see also Jt. Exhs. 13 (noting, in describing the
reason for terminating Santiago, that Santiago received a final written warning on July 26, 2023),
25; Tr. 368-369, 409.)

There is no evidence that Respondent notified the Union before disciplining or
suspending/discharging Santiago, nor is there evidence that Respondent gave the Union an
opportunity to bargain over the decisions to discipline and suspend/discharge Santiago or the
effects of those decisions. (Tr. 405, 427; see also Jt. Exh. 25 (Respondent’s August 31 response
to a Union information request after Santiago was suspended).)

3. Mykel Horace

On July 26, 2023, Respondent discharged painter/blaster Mykel Horace for unsatisfactory
performance and violating company policy by arriving late to work on July 26. (GC Exhs. 20,
22; Jt. Exh. 76 (par. 8(b)).) There is no evidence that Respondent notified the Union before
discharging Horace, nor is there evidence that Respondent gave the Union an opportunity to
bargain over the decision to discharge Horace or the effects of that decision. (Tr. 418, 427.)

4. Alexander Peters, Brian Peters, and Elvin Pedraza

On about August 4, 2023, SPMT operator Alexander Peters was preparing to use a
forklift to move a concrete stand when he used his cell phone to communicate with coworkers
about where the stand should be moved to. Peters used his cell phone because the company
radio that he was using went dead and he did not have another company radio available. After
making the call, Peters noticed that quality director Oberoi was watching him and said, “I’'m
sorry” to Oberoi. (Tr. 192-193, 196; see also Tr. 459-460, 484-485 (noting that employees used
cell phones to communicate with each other when there were not enough radios available).) A
few days later, on about August 15, Respondent called Peters to the office and issued him a
written warning that stated as follows, in pertinent part:

Alexander Peters has demonstrated a pattern of non-compliance with safety regulations
over the past few weeks and months, repeatedly violating established . . . protocols.
Instances include failure to adhere to mandatory safety measures such as wearing

15 Director of operations Thompson testified that Respondent also disciplined a second employee for
doing pushups on August 17. (Tr. 368-369, 382.) 1 do not credit that testimony, as it conflicts with vice
president of finance Schilling’s August 31, 2023 email to the Union (in which Schilling stated that no
other employee besides Santiago was disciplined for doing pushups in the preceding 8 months), and
Respondent was not able to produce any records showing that it disciplined another employee for doing
pushups. (See Jt. Exh. 25.)
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prescribed protective eyewear and helmets, refraining from consuming food in restricted
areas, and handling of personal electronic devices while operating a forklift. . ..

Investigation with other members of the SPMT crew could not support Mr. Peters
[s]tatement of using the cell phone instead of his walkie talkie.

Regrettably, despite verbal assurances of adherence to safety guidelines, Mr. Peters’
compliance has proven inconsistent. The most recent breach of safety protocols,
involving the use of a mobile phone during forklift transportation, has surpassed the
threshold for further reliance on verbal reprimands as an effective corrective measure.

(Jt. Exh. 16 (indicating that Peters received verbal warnings about safety on June 4, July 6, and
August 4, 2023); see also Jt. Exh. 3 (sec. 2.18) (employee handbook provision that prohibits
employees from using a cell phone or other mobile device while driving); Tr. 196-199 (Peters
admitting that management had previously spoken to him in June and July about failing to put on
his safety glasses, and about drinking Gatorade in the warehouse when only water and coffee are
permitted), 381 (director of operations Thompson’s testimony that he reminded Peters to wear
safety equipment).) During the meeting,'® Peters asserted that if Respondent looked at its
cameras it would see that Peters was not driving the forklift when he used his cell phone, but
rather was only sitting in the driver’s seat. Director of operations Thompson replied that
Respondent did look at the cameras. (Tr. 193-194.)

On about October 2, 2023, SPMT operators Brian Peters and Elvin Pedraza had just
finished working on some storage stands and were starting a break that they were combining
with their lunchtime. SPMT operators Alexander Peters and J.C. had just started their shift and
were nearby, and were not actively completing a job task because the hardware that they needed
to build concrete stands was on backorder.t” Logistics manager Frank Sommer saw Alexander
Peters, Brian Peters, Pedraza, and J.C. sitting down and asked if it was break time. Brian Peters
said “pretty much,” and Sommer said he would make a note of it. (Tr. 167-169, 200-201; see
also Tr. 168 (noting that employee J.C. had only begun working for Respondent the week before
this incident).) The following day, a coworker told Alexander Peters and Brian Peters that they
needed to go to the office. When they arrived at the office (along with Pedraza), Sommer met
with them individually® and issued each of them a disciplinary warning that stated as follows, in
pertinent part:

... | found [Alexander Peters, Brian Peters, Elvin Pedraza, and one additional SPMT
operator] . . . in the north storage yard under a pipe and not working. They were not in
their assigned [a]rea. They were found across the lot sitting down. Alex was given the

16 Peters indicated that he met with Respondent on both August 10 and 15 about this disciplinary
action. (See Tr. 193-196.) | do not find this detail (whether there was one or two meetings) to be
material.

17 Peters wrote on his second written warning (issued on October 3 based on this incident) that he
was “changing tires” at the time of the incident. (Jt. Exh. 38 (p.2).) Since Peters did not present or rely
on that explanation during trial, | have given it little weight.

18 Sommer met with the employees individually and in a specific order because he (Sommer) did not
want certain employees to call the Union. (Tr. 463-464, 468 (explaining that Sommer met with Pedraza
first, then Brian Peters, and then Alexander Peters).)
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assignment to complete storage stands assembly on the other side of the lot. When
approached by [their] supervisor they had no defense. . . .

Multiple [prior] verbal warnings on this subject

Relevant company policy violated: not attending to assigned work, out of assigned area
without advising supervisor; wasting time falsifying company documents (charging hours
to a job without working on the job)

(Jt. Exhs. 38 (second written warning issued to Alexander Peters), 39 (first written warning
issued to Brian Peters), 40 (first written warning issued to Pedraza); Tr. 461-466, 468 (noting
that at Sommer’s request, SPMT operator Anthony Almendarez attended each of the disciplinary
meetings as a witness); see also Jt. Exh. 76 (par. 17); Tr. 169-170, 202-203.) During his
disciplinary meeting, Brian Peters explained that the employees were taking a combined break
and lunchtime, but supervisor Sommer shook his head and responded that the employees were
not on their break time. (Tr. 168-169, 465, 467-468.) During trial, Alexander Peters and Brian
Peters denied receiving any prior verbal warnings similar to the written warning that Respondent
issued to them on October 3. Brian Peters also explained that: previously, Respondent permitted
employees to decide when to take their breaks, particularly if their scheduled breaktime occurred
when employees were in the middle of completing an assigned task; and employees did not have
to ask for permission from a supervisor when deciding when to take a break or when combining
a break with lunchtime. (Tr. 170-173, 175-177, 204-205; see also Tr. 466-467 (Almendarez
testimony, agreeing that Respondent permitted employees to decide when to take breaks).)

On about November 9, 2023, Alexander Peters was taking his lunch break and decided to
walk to the facility entrance to smoke a cigarette. Employees customarily went to that location
when they were taking smoking breaks. Later that day, Respondent issued a final written
warning to Alexander Peters for leaving the facility for an off-site lunch break without clocking
out, and for (at some point after the lunch break) not wearing his safety glasses. (GC Exh. 13;
see also Jt. Exh. 3 (sec. 2.20) (employee handbook smoking policy, which prohibits smoking at
the facility unless the employee is in a designated area during a break or mealtime).) During
trial, (and also on the final written warning), Alexander Peters explained that employees were
permitted to smoke at the facility entrance and were not required to clock out when doing so.
Peters admitted to not having his glasses on when, at the end of his lunch break, he was walking
to the machine that he was using. (Tr. 208; GC Exh. 13 (p. 2).)

Respondent notified the Union of Alexander Peters’ August 15 discipline in an email sent
on August 31, 2023. Similarly, Respondent notified the Union of Alexander Peters’, Brian
Peters’, and Elvin Pedraza’s October 3 disciplines in an email sent on October 6, 2023. There is
no evidence that Respondent notified the Union before disciplining Alexander Peters, Brian
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Peters, or Elvin Pedraza, nor is there evidence that Respondent gave the Union an opportunity to
bargain over those decisions or their effects. (Jt. Exhs. 26, 41; Tr. 291-292, 417-418, 426-427.)

5. Carlos Haynes

On August 14, 2023, Respondent issued a second written warning to welder Carlos
Haynes, asserting in the warning that Haynes did not complete a work assignment in a timely
manner. (GC Exh. 21; see also Tr. 312-316.)

On August 25, 2023, Respondent discharged Haynes, asserting that Haynes abandoned
his job and therefore resigned (Haynes was incarcerated at the time and thus was not able to
report to work). (Jt. Exhs. 28-29, 76 (par. 12); GC Exh. 29 (pp. 7-8); Tr. 316-318; see also Jt.
Exh. 3 (sec. 2.3 and 3.6) (indicating that Respondent will consider three consecutive unreported
absences on workdays as a voluntary resignation).)

There is no evidence that Respondent notified the Union before disciplining Haynes on
August 14 or before discharging Haynes on August 25, nor is there evidence that Respondent
afforded the Union an opportunity to bargain over those decisions or their effects. (Tr. 426—
427.)

6. Colton Adams

On August 17, 2023, Respondent issued a second written warning to welder Colton
Adams. In the warning, Respondent asserted that Adams left his work area before his assigned
break time. (Jt. Exhs. 18, 76 (par. 10(b).)

Respondent, through vice president of finance Schilling, notified the Union on August 31
that Adams had been disciplined on May 22 and August 17, 2023. (Jt. Exh. 27, 76 (par. 11(i);
see also Jt. Exh. 17 (May 22, 2023 first written warning issued to Adams).) There is no evidence
that Respondent notified the Union before it decided to issue the August 17 second written
warning to Adams, or that Respondent afforded the Union an opportunity to bargain over that
disciplinary decision or its effects.

7. Juan Perez

On about August 28, 2023, Juan Perez was working as a painter/blaster with two other
employees (J. and R.) who were thermoblasting a monopile. An additional employee, D.M., was
further away and in charge of rotating the monopile based on instructions from Perez, J., and/or
R., who were communicating with D.M. with a radio. As the painter/blasters did their work, J.
used the radio to instruct D.M. to rotate the monopile, and then gave the radio to Perez. Perez
was watching R. who was thermoblasting the monopile (Perez was making sure R. did the task
correctly), and then heard a loud noise. Perez radioed D.M. to stop the monopile, and then began
running towards D.M.’s location. By the time Perez arrived at D.M.’s location, D.M. had
stopped the monopile’s rotation, and Perez observed that the loud noise that he heard was caused
by a pipe attached to the monopile striking another object, which bent the pipe. Perez reported
the incident to supervisor Hector Rodriguez, who notified other members of management. No
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one from management asked Perez any questions about what happened to cause the monopile
accident. (Tr. 330-337.)

On August 31, 2023, Rodriguez called Perez to the office and advised that Respondent
was going to fire Perez because of the incident with the monopile. Rodriguez, however,
indicated that he did not want Perez to be fired, and promised to speak to quality director Oberoi.
(Tr. 338-339.) After speaking with Oberoi, Rodriguez told Perez that he (Perez) was suspended,
and had Perez sign an employee termination form that stated as follows:

We regret to inform you that your employment with [Respondent] will be suspended
pending discussion with the local union, effective 08/31/2023 due to your involvement in
a serious incident of gross negligence and a safety violation.

The incident in question occurred on August 31st during your responsibility for
communication with an external team member regarding the rotation of a monopile. As
evidenced by video footage,*® it was observed that you were seated on top of the stairs
and failed to pay any attention to the positioning of the secondary steel. This lack of
oversight resulted in the secondary steel hitting the saddle support and the paint stand,
creating multiple and severe safety risks for yourself and your team members.

Gross negligence in such critical tasks is not only a violation of our company’s safety
protocols but also endangers the well-being of our employees. The safety and security of
our workforce are of paramount importance, and your actions demonstrated a disregard
for these fundamental principles.

Despite prior training and guidelines provided, your behavior indicated a failure to adhere
to established safety procedures, causing an unacceptable level of risk. Such conduct is
not in line with the standards we uphold at [Respondent] and cannot be tolerated. . ..

You are currently in suspension until union is reviewing the termination paperwork.

(Jt. Exh. 30; Tr. 339-342 (noting that Perez signed the termination form but did not understand
what it said because he cannot read English); see also Jt. Exh. 31 (termination letter issued to
Perez on August 31, 2023), 76 (par. 13(b)—(c).) Respondent did not permit Perez to return to
work at any point after August 31, 2023. (Jt. Exh. 76 (par. 13(a); Tr. 342.)

There is no evidence that Respondent notified the Union about Perez’ August 31
suspension/termination, nor is there evidence that Respondent gave the Union an opportunity to
bargain over the suspension//termination decision or its effects. (Tr. 416; see also Jt. Exh. 37(b)

19 Director of operations Thompson testified that he watched the video footage of the incident and
that Perez was responsible for making sure that the monopile did not strike other items as it rotated.
According to Thompson, Perez was not watching the monopile at the time of the incident because Perez
was looking at his phone and was not at a location where he could watch the monopile rotate. (Tr. 374—
376; see also Tr. 385-387 (noting that Thompson was not present when the monopile incident occurred
and only saw the video footage afterwards).) No video footage of the incident was played or introduced
into the evidentiary record during the trial.
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September 15, 2023 letter in which the Union asked Respondent to provide information about
Perez’ termination).)

On September 6, 2023, Respondent had another safety incident with a monopile.
Specifically, a monopile segment that was not secured properly rolled off of a transport vehicle
and damaged various pieces of equipment. Respondent had to cease operations to address the
incident. Although five employees were nearby when the monopile fell, no employees were
injured. After investigating this incident jointly with Respondent’s client, Orsted, Respondent
generated a 28—page investigation report (dated October 10, 2023) that included the following
findings: (a) personnel in positions of management and supervision appear to prioritize
production over safety, leading to excessive working hours and unplanned high-risk activities;
(b) deviation from approved work methods has gone uncorrected and become accepted; (c) there
is evidence that the company has failed to apply suitable corrective actions where required. To
address the September 6 accident, Respondent planned to remove the current transportation
manager and promote Patrick Rutter to a supervisor position. There is no evidence that any
bargaining unit employees were disciplined in connection with the September 6 safety incident.2°
(GC Exh. 30 (pp. 3, 5, 7-8, 11, 24, 26); Tr. 374, 387.)

8. Xavier Dowe

Xavier Dowe began working for Respondent as a laborer on about July 10, 2023.
Starting in about late July, Dowe and other employees met with union organizers after the
election about the Union’s proposals. Supervisor Hector Rodriguez was also at some of those
meetings. (Tr. 229-233.)

On about July 31, Dowe was feeling ill while at work, prompting Rodriguez to suggest
that Dowe stay in the locker room to see if he felt better. Dowe subsequently vomited and
Rodriguez agreed to let Dowe go home. The next day, Respondent issued Dowe a final written
warning stating that Dowe’s performance was not up to standard as expected during his
probationary period. Rodriguez told Dowe that he (Dowe) received the warning because
someone saw Dowe in the locker room. (Tr. 233-237, 260-261; GC Exh. 18.)

While at work on September 6, Dowe (along with employee S.B.) was assigned to wash a
monopile. Since the power washer that they needed was not in the right location, Dowe and S.B.
asked Rodriguez to move the power washer with a forklift. Rodriguez agreed, but accidentally
punctured the power washer with the forklift. Rodriguez told Dowe and S.B. that he (Rodriguez)
had to attend a meeting and would fix the power washer afterwards. Dowe and S.B., meanwhile,
took their lunch break. (237-241.)

After completing their lunch break, Dowe and S.B. returned to the location of the power
washer and were not able to determine if the power washer had been repaired because cleaning
solution was still dripping from the machine. Dowe and S.B. accordingly waited for Rodriguez.

20 Perez testified that another monopile safety incident occurred at some point before the July 2023
election, andthat he is not aware of any employees being disciplined because of that incident. (Tr. 342—
343.) 1give little weight to this testimony because Perez did not witness the safety incident and does not
have firsthand knowledge of whether Respondent took disciplinary action based on the incident.
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About 20 minutes later, an unidentified employee asked Dowe and S.B. why they had not
washed the monopile. Dowe and S.B. explained that Rodriguez damaged the power washer and
that they were waiting for him to fix it. Not long afterwards, Rodriguez approached and angrily
asked why Dowe and S.B. reported that he (Rodriguez) broke the power washer, calling them
“dumbasses” for saying so. Rodriguez added that he already fixed the power washer and that
Dowe and S.B. should already have been cleaning the monopile. When Dowe objected to how
Rodriguez was speaking to him and S.B., Rodriguez told Dowe to get off the worksite and that
Dowe was fired. Dowe instead spoke with human resources generalist Perez, who spoke to
Rodriguez to find out what was going on. Perez subsequently advised Dowe that he was being
suspended. Respondent permitted Dowe to return to work on September 14, 2023. (241-248;
see also Jt. Exhs. 36 (September 6 email from Respondent to notify the Union that both Dowe
and Rodriguez had been suspended pending investigation), 76 (par. 15).)

On October 20, Dowe was on his break when quality director Oberoi informed him that
he needed to take a drug test because someone said that Dowe was under the influence of
alcohol. Upon hearing that directive, Dowe approached Perez in the office and asked why he
was being sent for a drug test. Like Oberoi, Perez said that someone reported that Dowe was
under the influence of some type of drug or alcohol. Dowe objected, saying that he felt like he
was being targeted. Perez raised her voice and told Dowe that he could either take the drug test
or be fired. Dowe raised his voice in response, repeating that he was being targeted. Director of
operations Thompson intervened and brought Dowe to his (Thompson’s) office, where
Thompson reiterated that Dowe would need to take a drug test. Dowe complied and the drug test
did not show that Dowe had drugs or alcohol in his system. (Tr. 248-254, 256, 370-371; GC
Exh. 19.)

Dowe returned to work on October 25, but Hector Rodriguez immediately told Dowe to
go to the office. In a meeting with Oberoi and vice president of finance Schilling, Oberoi told
Dowe that he made Perez feel threatened by his behavior on October 20. Oberoi then notified
Dowe that he was being suspended pending further investigation, and instructed Rodriguez to
escort Dowe to the locker room to collect Dowe’s belongings and then escort Dowe off of the
site. Dowe asked for an opportunity to call the Union but Oberoi said, “No.” Respondent did
not permit Dowe to return to work at any point after October 25. There is no evidence that
Respondent obtained written witness statements from Dowe, Thompson, or Perez as part of any
investigation into the October 20 incident. However, in an October 23 memorandum, Oberoi
recommended that Respondent no longer allow Dowe on its premises, asserting that on October
20: an unidentified supervisor saw Dowe without required personal protective equipment; Dowe
did not attend a morning meeting and thus was marked late; a coworker reported that Dowe
appeared to be “under the influence”; and Dowe exhibited hostile behavior and raised his voice
at Perez when called to the office. The disciplinary action form that Respondent issued based on
the October 20 incident faulted Dowe for “demonstrating behavior of being under the influence
of drugs or alcohol” and ““express[ing] frustration by yelling loudly and cursing at [Perez]” in the
office, such that Perez felt threatened by Dowe’s behavior. (Tr. 254-258, 261, 371, 383-384; Jt.
Exhs. 43 (noting that Dowe’s drug test was still pending when Oberoi wrote the October 23
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memorandum), 44, 76 (par. 19(b)—(c)); see also Jt. Exh. 55 (listing November 28, 2023 as the
last day of Dowe’s employment with Respondent).)

Later on October 25, Schilling notified the Union by email that Dowe was being
suspended. Respondent did not notify the Union before suspending Dowe on September 6 or
October 25, and there is no evidence that Respondent gave the Union an opportunity to bargain
over either the September 6 or October 25 suspension or their effects. (Jt. Exhs. 36, 45, 76 (par.
19(d)); Tr. 415, 418-419, 427.)

9. Robert Hall

Robert Hall worked for Respondent in 2023 as a laborer. On October 31, Respondent
issued Hall a final written warning and placed Hall on a performance improvement plan,
asserting that Hall engaged in conduct that violated company policy. Respondent did not notify
the Union before disciplining Hall and placing him on the performance improvement plan, and
there is no evidence that Respondent gave the Union an opportunity to bargain over those
decisions or their effects. (Jt. Exh. 49; Tr. 423-424, 427, 431, 433-435.)

H. July — November 2023: Respondent Unilaterally Implements Discipline and Workplace
Changes

1. Employee discipline

On August 19, 2023, vice president of finance Schilling emailed Union assistant to the
general president Rink to indicate that Respondent wanted to terminate two employees
(painter/blasters Gonzalez and Santiago) for performance reasons. In an email sent on August
23, Rink advised that “the Union is demanding to bargain over the discipline of any bargaining
unit employee prior to any action being taken on the employer’s part.” Rink specifically
requested bargaining concerning Alexander Peters, Angel Gonzalez, Colton Adams, and
Jonathan Santiago. (Jt. Exh. 10; see also Tr. 402—405 (explaining that Rink heard from union
organizers that Alexander Peters, Gonzalez, Adams, and Santiago had been disciplined; Rink did
not learn that directly from Respondent); Jt. Exhs. 19-22 (letters that Rink sent on August 25 to
request information about the disciplines issued to Alexander Peters, Gonzalez, Adams, and
Santiago); Jt. Exh. 23 (August 25 letter from Rink to Schilling, insisting that Respondent “make
no unilateral changes with [] respect to the terms and conditions of employment of any employee
in the bargaining unit without affording an opportunity to [the] Union to bargain over the
decisions and effects of such change,” and listing employee discipline as an example of when
bargaining was required); Jt. Exh. 24 (August 31 email in which Respondent stated that it wished
to terminate Gonzalez); Tr. 407.)

After this exchange, Respondent continued to discipline employees and only notify the
Union after the discipline was issued. The Union continued to object to Respondent failing to
bargain before imposing discipline and, on September 15 requested: “to sit down and bargain
appropriate standards for discipline”; and that Respondent provide information about various
disciplines. Respondent provided some, but not all, of the information, which prompted the
Union, on October 25, to renew its request for bargaining over discipline and request that
Respondent provide information that was omitted as well as information on more recent
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discipline. On October 26, Respondent replied that it had on multiple occasions asked the Union
to propose dates for bargaining. Ultimately, Respondent and the Union agreed to meet for
bargaining starting on December 18, 2023. (Jt. Exhs. 37(a), 37(b) (September 15 letter from the
Union), 41-42, 48(a) (October emails between Respondent and the Union), 48(b) (October 25
letter from the Union); Tr. 415-418, 421-422; see also Jt. Exh. 76 (pars. 16, 18).

2. Proposed additional shift for SPMT operators

In an August 23, 2023 email, vice president of finance Schilling advised Union assistant
to the general president Rink that Respondent planned to add a second shift for SPMT operators.
(Jt. Exh. 32.) On August 31, 2023, Rink sent a letter to Schilling to assert that Respondent “may
not make unilateral changes after the date of the election . . . without prior notice and negotiation
with the Union over those changes.” (Jt. Exh. 33(b); Tr. 301, 410-412; see also Jt. Exh. 33(a)
(email sending Rink’s letter), 34(b) (information that Respondent sent to the Union on August 31
regarding the proposed additional shift).)

In a September 15 email, Rink emailed Schilling about the proposed additional shift,
stating as follows:

The union does not consent to changes in the terms and conditions of employment while
the first contract is being negotiated. As such, any changes to create a second shift while
the parties are in negotiations for the first contract will result in Board charges. We are
open to discussion and negotiations regarding the creation of a second shift as part of the
resolution of our entire CBA.

(Jt. Exh. 34(a); see also Tr. 413.)

On October 20, Schilling advised Rink that Respondent would be moving forward with
creating a second shift for its SPMT operators because “the alternative would be to lay them off
(5 operators) as our current workload does not support 10 SMPT operators on one shift.” In fact,
Respondent had already implemented a second shift in about September 2023, and decided to
continue with the second shift notwithstanding the Union’s bargaining demand and warning of
additional Board charges. In connection with the additional shift, Respondent changed the work
schedule for several SPMT operators, as SPMT operators on the first shift began working from 6
a.m. to 2:30 p.m., and SPMT operators assigned to the second shift began working from 2 to
10:30 p.m. (instead of working a swing shift starting at 10:30 a.m.). (Jt. Exh. 35(a); GC Exh. 25;
Tr. 173-175, 209-211 (noting that one of the SPMT operators told director of operations
Thompson that Respondent needed to inform the Union about the additional shift, and that
Thompson indicated that Respondent would implement the change regardless), 301-303, 414,
469; see also Jt. Exhs. 34(b), 35(b) (describing the plan for two shifts of SPMT operators).)

3. Promotions of bargaining unit employees

On September 11, 2023, vice president of finance Schilling sent the following email to
the Union about promoting bargaining unit member John Baldosaro:
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This email is to inform you that we wish to promote John Baldosaro from working
supervisor to shift supervisor. This takes him from an hourly position [to a salaried
position]. John is in support of this change. ...

(Jt. Exh. 47; Tr. 298-299 (noting that the shift supervisor position was not in the bargaining
unit); see also Tr. 348, 353, 419-420; Jt. Exh. 46(a)—(b) (September 8 email expressing
Respondent’s interest in promoting Baldosaro; email was subsequently recalled); GC Exh. 23
(“Transfer/Promotion Request Form” regarding Baldosaro that director of operations Thompson
signed on September 1, 2023).) Respondent reminded the Union about this proposed promotion
on October 6 and asked the Union to confirm that it was okay with the request. (Jt. Exh. 41 (p.

3).)

On about October 16, Respondent promoted Baldosaro to the shift supervisor position
and increased Baldosaro’s hourly wage rate by $6.2* (GC Exhs. 16 (pp. 6-7) (showing that
Baldosaro’s hourly wage rate increased on October 16), 23 (Transfer/Promotion Request Form
signed by Baldosaro on October 18); Tr. 353-355; see also GC Exh. 14 (shift supervisor job
description).) There is no evidence that Respondent notified the Union that it was moving
forward with promoting Baldosaro. (Tr. 420.)

Also on October 16, Respondent promoted Patrick Rutter from a working transportation
supervisor position (in the bargaining unit) to the position of logistics supervisor (not in the
bargaining unit), and increased Rutter’s hourly wage rate by $4. Respondent promoted Rutter
because logistics manager Frank Sommer returned to Germany. (Jt. Exhs. 61(a), 61(c), 76 (par.
4(h)); GC Exh. 17 (pp. 6-7) (showing that Rutter’s hourly wage rate increased on October 16);
Tr. 162-163, 180181, 348, 359-362, 477-478, 485-486; see also GC Exh. 15 (logistics and
transportation manager job description), 26 (working transportation supervisor job description),
30 (p. 24) (investigation report for September 6 monopile safety incident, noting Respondent’s
plan to promote Rutter as part of its corrective action plan following the incident).) There is no
evidence that Respondent notified the Union that it was promoting Rutter. (Tr. 420-421.)

On October 25, the Union replied to Respondent’s October 6 inquiry regarding Baldosaro
by stating that the Union agreed to an increase in Baldosaro’s pay but did not agree to converting
Baldosaro to a salaried employee. (Jt. Exh. 48(b) (p. 1).) There is no evidence that the Union
had an opportunity to bargain about (or agreed to) the promotions that Respondent previously
implemented on October 16 for Baldosaro and Rutter, nor is there evidence that the Union had
an opportunity to bargain about (or agreed to) Respondent not filling the working supervisor
positions that Baldosaro, Rutter, and employee D.M.?2 vacated. (Tr. 353-358, 362-363, 420—
421.)

21 T do not credit Schilling’s trial testimony in which she denied that Respondent promoted Baldosaro
to the shift supervisor position in October 2023. (Tr. 299-300.) Schilling’s testimony is inconsistent with
the weight of the evidence, including but not limited to documentation regarding Baldosaro’s promotion.

22 D.M. was a working supervisor in the welding department but left the company in about
September 2023. There is no evidence that Respondent notified the Union of D.M.’s departure from the
company. (Tr. 348-350; see also Jt. Exh. 2(c).)
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I.  November—December 2023: Respondent Announces and Implements Layoffs
1. Union learns of upcoming layoffs and demands bargaining

On about October 31, Respondent learned that its main customer, Orsted, would be
pulling out of an offshore wind project. That development created the possibility that Orsted
would at some point no longer need Respondent to construct monopiles, but Orsted did not direct
Respondent to shut down operations and thus Respondent continued production under its
contract with Orsted. (Tr. 358-359.)

On November 22, vice president of finance Schilling emailed the Union to announce that
Respondent would be laying off several employees. Schilling stated as follows in the email:

As I’m sure you’re aware, [Respondent’s] customer Orsted pulled out of the New Jersey
offshore Ocean Wind projects 1 and 2. This shift by Orsted has resulted in [Respondent]
reducing our production, keeping a minimal staff on board.

[Respondent] is happy to discuss the Effects Bargaining of these layoffs for the 26
workers listed below at the union’s request. However, the layoffs will be effective
Wednesday, November 29, 2023.

(Jt. Exh. 50; see also Tr. 358, 363, 424, 506.) In a reply email sent the same day, the Union
stated that it would be interested in discussing the layoffs. Schilling accordingly proposed dates
for those discussions. (Jt. Exh. 50; see also Tr. 424-425.)

On November 27, the Union, through general organizer Anthony Rosaci, sent a letter to
Schilling that stated as follows:

Please be advised that | have been assigned to bargaining with [Respondent].

I am in receipt of the emails which you sent to Mr. Rink in regard to the Company’s
proposed layoff and your availability to bargain on that matter. The Union demands
bargaining on the decision and on its effects. The Union demands that layoffs are not
implemented until the Company and the Union come to agreement on such.

I am unavailable to meet today, but can be available on your next offered date of
December 7. Please send me a time and link to a virtual meeting.

(Jt. Exh. 51(b); see also Jt. Exh. 51(a) (cover email for Rosaci’s letter); Tr. 266267, 426.)

During a meeting on November 27, union representatives told bargaining unit employees
that Respondent was planning layoffs. By November 28, Respondent was aware that the Union
told employees about the layoffs. (Tr. 435; Jt. Exh. 51(a) (November 28 email from Schilling,
mentioning that the Union told employees about the layoffs on November 27); see also Tr. 269.)

On November 28, Schilling emailed Rosaci and indicated that Respondent was available
to discuss layoffs on December 7. Schilling also stated, “[t]he Union informed our staff
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yesterday that they were being laid off this week, prior to us letting them know. Are you aware
of this because [it] contradicts your letter?”” (Jt. Exh. 51(a); Tr. 268-269.) Rosaci responded by
stating, “It is the Union’s position that a layoff should not take place before bargaining on the
subject is completed.” Rosaci also confirmed that he could meet with Respondent on December
7. (Jt. Exh. 52; Tr. 269-270.)

2. November 29: Respondent conducts first round of layoffs

On about November 29, Respondent called a meeting and told all employees that since
the Union told employees about the layoff, Respondent was going to proceed with the layoffs
immediately instead of waiting until a later date. Respondent then provided severance package
information to the bargaining unit employees who were being laid off,2% and had those employees
clean out their lockers. (Tr. 435-439 (noting that quality director Oberoi and director of
operations Thompson were both present at the meeting that Respondent called on November 29);
see also Tr. 363-364, 473-474, 483.) Respondent did not bargain with the Union over the
decision to lay off employees on November 29. (Tr. 267-268, 270, 291, 425.)

Alexander Peters and Tevin Williams were two of the bargaining unit employees that
Respondent laid off on November 29. A few days later, however, Respondent determined that it
needed another SPMT operator. Instead of recalling Alexander Peters to work, Respondent
recalled Tevin Williams, who had less seniority than Peters.?* (Tr. 211-212, 365, 371-372, 475 ;
Jt. Exh. 55.)

3. December 5: Respondent conducts second round of layoffs
On December 1, 2023, Respondent notified the Union that it planned to lay off 12 more

bargaining unit employees, effective December 5. Respondent offered “to discuss the Effects
Bargaining of these layoffs” for the affected employees when it met with the Union on

23 Respondent laid off the following bargaining unit employees on November 29, 2023: Gony
Alvarez; Maurice Anthony; Julian Brito; Solomon Broadway; Evan Cahill; Jonathan Castro; Xavier
Dowe; Larry Ebron; Allen Fernadez; Randolfo Fernandez; Delvis Galvan; Angel Gonzalez; Robert Hall;
Gregory Hamilton; Julio Liriano; Manuel Martinez; Daniela Montiel; Simon Moreno; Elvin Pedraza;
Amado Perez; Alexander Peters; James Prestridge; Dominique Rodriguez; Justin Rosenfelt; Jonathan
Santiago; Juan Santos; Andrew Stets; and Tevin Williams. (Jt. Exh. 55; see also Jt. Exh. 50 (listing the
same employees but omitting Angel Gonzalez and Jonathan Santiago, and including Tevin Williams, who
Respondent laid off but subsequently recalled to work), 55 (indicating that Williams was recalled).)

24 Respondent attributed its decision to recall Williams instead of Alexander Peters to the fact that
Peters did not have a Transportation Worker Identification Credential (TWIC card). | do not credit that
explanation. Peters admitted during trial that he did not have a TWIC card, but explained that he was able
to continue working because he had a temporary TWIC card and a Department of Labor receipt that
enabled him to access and work at Respondent’s facility. Since Respondent permitted Peters to work
based on the temporary TWIC card and/or receipt for months before the layoff without objection, I do not
find that the lack of a TWIC card was a valid basis for Respondent to pass over Peters when Respondent
needed to recall an SPMT operator. (Tr.211-212, 215-216, 372-373,289-391, 475-477, 495,503-504;
see also Tr. 391-392 (indicating that the Union never agreed that Respondent could recall Williams to
work instead of Alexander Peters), 509-510 (vice president of finance Schilling’s testified that
Respondent had a policy that limited how long an employee could rely on a receipt instead of the TWIC
card but could not provide any specifics about the policy).)

26



10

15

20

25

30

35

JD-11-25

December 7. (Jt. Exh. 53; Tr. 270-271.) Later that day, the Union demanded bargaining on the
layoff decision and on its effects, and demanded “that layoffs are not implemented until the
Company and the Union come to an agreement on such.” (Jt. Exh. 54.)

Respondent laid off 13 bargaining unit employees on December 5, 2023.25 Respondent
did not bargain with the Union over the decision to make the December layoffs. (Jt. Exh. 55; Tr.
364.) After the December 5 layoffs, Respondent still employed some bargaining unit members
in various positions, including laborers, welders, painters, and SPMT operators. (Tr. 291, 364—
365; Jt. Exh. 55; see also Tr. 478, 485 (SPMT operator Almendarez testimony that his workload
remained the same after the layoffs).)

4. December 7, 18-19: bargaining sessions

Respondent and the Union met for their first bargaining session on December 7, 2023.
Respondent’s chief executive officer Laurendeau provided an update on where the company
stood regarding its situation with Orsted, the customer for which Respondent was fabricating
monopiles. Union general organizer Rosaci asked questions about the recent layoffs and whether
they were conducted in order of seniority.?¢ The parties did not reach any agreements about
layoffs in the session. (Tr. 272-275, 512; see also Tr. 286, 378-380, 499-500, 510-511.)

The next bargaining session was on December 18. Respondent reiterated that its
operations were day-to-day due to uncertainty about whether Respondent would continue
fabricating monopiles. Regarding layoffs, Respondent indicated that it would prepare a proposal
to present to the Union. (Tr. 275-276; see also Tr. 286-287.)

On December 19, the parties met for their third bargaining session, during which
Respondent presented a proposal about layoffs. The Union reviewed the proposal and indicated
that the proposal should specify that employees would be recalled to work in the order of
seniority. The parties did not resolve that issue or reach an agreement on layoffs during the
session. (Tr. 276-277, 287, 513, 515; see also Jt. Exh. 60 (Respondent’s layoff proposal).)

J. January/February 2024: Final Developments

On January 18, 2024, vice president of finance Schilling emailed the Union to advise that
Respondent would be laying off 14 employees that day (with pay through January 19), and 3
employees (SPMT operators) on January 26. Schilling indicated that Respondent was open to
effects bargaining over the layoffs when the Union was available the following week. Later on

25 Respondent laid off the following 13 bargaining unitemployees on December 5: Colton Adams;
Darren Carter; Raul de la Cruz; Alexander Duca; Elioth Estrada; Dohnji Fokum; Jose Gomez; Carlos
Jourdain; Steven Limanni; Yunior Marte; Juan Perez; Mitchell Santos; and David Vazquez. (Jt. Exh. 55;
see also Jt. Exh. 53 (listing 12 of these employees and omitting Juan Perez).)

26 Vice president of finance Schilling initially denied that the Union asked about seniority in this
meeting, but later conceded that the Union may have asked about seniority. (Tr. 501, 507, 513.) | have
credited Union general organizer Rosaci’s testimony here because he demonstrated better recall of the
events during the bargaining sessions, as demonstrated (for example) by his description of details and
specificsabout each session. Schilling did not demonstrate a similar level of recall of the bargaining
sessions and, as indicated herein, provided conflicting testimony.
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January 18, the Union responded that no layoffs should occur before bargaining over the issue,
and indicated that it was available to bargain over the layoff decision and its effects on January
23. Meanwhile, Respondent advised bargaining unit employees that they would be laid off,
explaining that Respondent would be shutting down operations since Orsted pulled its funding.
(Jt. Exh. 56; Tr. 278-279, 478-479; see also GC Exh. 29 (p. 33).)

In a bargaining session on January 23,%” Respondent and the Union discussed employee
layoffs. Initially, Union general organizer Rosaci asked whether employees in the “working
supervisor” role were still going to be working since their names did not appear on the list of
employees designated for layoff. Director of operations Thompson responded that working
supervisor D.M. had left the company, and that John Baldosaro and Patrick Rutter were part of
management and thus no longer in the bargaining unit. When Rosaci asked when Baldosaro and
Rutter were promoted, Thompson said they were promoted 2 weeks ago (i.e., around January 9,
2024). Respondent did not mention having previously promoted Baldosaro and Rutter in
October 2023. Regarding layoffs, the Union agreed to and executed Respondent’s layoff
proposal (hereafter “employee layoff agreement”) since the January layoffs would leave no
employees in the bargaining unit. (Tr. 278-281, 283-284, 288-291; Jt. Exh. 60 (noting that the
employee layoff agreement would remain in effect up to the date of the execution of a collective-
bargaining agreement); see also Tr. 348 (noting that working supervisor D.M. left the company
in about September 2023).)

Later on January 23, the Union sent a letter asking Respondent to confirm that Baldosaro
and Rutter were now supervisors and provide the effective dates of those promotions. Schilling
replied that Baldosaro and Rutter became supervisors the day before (i.e., January 22). In
response, the Union, on January 24, demanded that Respondent “restore the status quo ante,
return [Baldosaro and Rutter] to the bargaining unit and bargain over their removal.” On January
25, Respondent’s counsel stated via email that Respondent “has the exclusive right to promote
employees to supervisory positions as it deems necessary. As such the individuals that were
promoted will not return to the bargaining unit.” (Jt. Exhs. 57(a)—(b), 58-59; Tr. 281-283; see
also Jt. Exhs. 61(a) (Respondent’s position statement, stating: that Respondent promoted Rutter
to logistics supervisor on October 16, 2023, and then promoted him to logistics manager, a
salaried position, in January 2024; and that Respondent promoted Baldosaro to a salaried shift
supervisor position in January 2024), 61(b) (unsigned transfer/promotion request form for
Baldosaro, dated January 10, 2024), 61(c) (unsigned transfer/promotion request form regarding
promoting Rutter in October 2023), 61(d) (unsigned transfer/promotion request form for Rutter,
dated January 10, 2024).)

In about late January or early February 2024, Respondent laid off the remaining 3 SPMT
operators, thereby leaving no additional employees in the bargaining unit. Respondent also
ceased all operations regarding the monopiles. (Tr. 285, 359; Jt. Exh. 59 (explaining that
Respondent needed to keep the 3 SMPT operators on duty for 1-2 weeks past the January 26
date that was anticipated for layoffs).)

27 The parties participated in a bargaining session on January 11 but did not discuss layoffs. (Tr. 278,
288.)
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DISCUSSION AND ANALYSIS
A. Credibility Findings

A credibility determination may rely on a variety of factors, including the context of the

witness’ testimony, the witness’ demeanor, the weight of the respective evidence, established or
admitted facts, inherent probabilities, and reasonable inferences that may be drawn from the
record as a whole. Credibility findings need not be all-or-nothing propositions—indeed, nothing
is more common in all kinds of judicial decisions than to believe some, but not all, of a witness’
testimony. Farm Fresh Co., Target One, LLC, 361 NLRB 848, 860 (2014) (noting that an
administrative law judge may draw an adverse inference from a party’s failure to call a witness
who may reasonably be assumed to be favorably disposed to a party, and who could reasonably
be expected to corroborate its version of events, particularly when the witness is the party’s
agent). To the extent that credibility issues arose in this case, | have stated my credibility
findings in the Findings of Fact above.

B. Did Respondent Make any Statements or Engage in Conduct that Violated Section 8(a)(1) of

the Act?
1. Complaint allegations

The General Counsel alleges that Respondent violated Section 8(a)(1) of the Act by

making the following statements and/or engaging in the following conduct:

(@ on about May 10, 2023, engaging in surveillance by observing and taking pictures of
employees engaged in union activities;

(b) on six occasions between about May and July 2023, interrogating employees about
their union membership, activities, and sympathies and/or the membership, activities,
and sympathies of other employees;

(c) on about June 21, 2023, directing employees not to speak to representatives of the
Union;

(d) on two occasions between about May and July 2023, creating an impression among
employees that their union activities were under surveillance by telling employees
that one of Respondent’s supervisors was aware of an employee’s efforts to solicit
union support;

(e) on two occasions between about May and July 2023, threatening employees with
discharge if they engaged in activities in support of the Union;

() on adate between about June 22 and July 20, 2023, threatening employees with
discharge if they selected the Union as their bargaining representative;

(9) on a date between about June 22 and July 20, 2023, threatening employees with
unspecified reprisals if they selected the Union as their bargaining representative;
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(h) on about August 5, 2023, threatening employees with discharge because they selected
the Union as their collective-bargaining representative; and

(i) on about November 29, 2023, telling employees that Respondent had decided not to
delay layoffs of employees because the Union informed employees about
Respondent’s decision to lay off employees on that day.

(GC Exh. 1(iii) (pars. 6-13); see also GC Exh. 1(000).)
2. Applicable legal standard

“The Board has long held that the standard to be used in analyzing statements alleged to
violate Section 8(a)(1) is whether they have a reasonable tendency to coerce employees in the
exercise of their Section 7 rights. Intent is immaterial. The Board considers the totality of
circumstances in assessing the reasonable tendency of an ambiguous statement or a veiled threat
to coerce. Whether or not the employee changed their behavior in response is not dispositive,
nor is the employee’s subjective interpretation of the statement. The Board therefore considers
the total context of the alleged unlawful conduct from the viewpoint of its impact on employees’
free exercise of their rights under the Act.” Lush Cosmetics, LLC, 372 NLRB No. 54, slip op. at
3 (2023) (quotation marks and citations omitted); see also NCRNC, LLC d/b/a Northeast Center
for Rehabilitation, 372 NLRB No. 35, slip op. at 10 (2022) (explaining that when analyzing
alleged threats, the Board asks whether the threat would reasonably tend to interfere with,
restrain, or coerce an employee in the exercise of the employee’s Section 7 rights, and noting that
the test is an objective one, not based on subjective coerciveness), enfd. 94 F.4th 67 (D.C. Cir.
2024).

Regarding the merits of the section 8(a)(1) complaint allegations in this case, | note that
Respondent did not present testimony contesting the statements or conduct that the General
Counsel’s witnesses described. Respondent also did not present any arguments in its posttrial
brief regarding the alleged violations of Section 8(a)(1). Accordingly, the evidence that the
General Counsel presented on these issues is unrefuted, and the only question for analysis is
whether the statements or conduct violate the Act.

3. Analysis — surveillance on May 10, 2023

The evidentiary record shows that on May 10, 2023, employees were in the facility
parking lot meeting with union representatives. Employees and at least one of the union
representatives saw director of operations Thompson and quality director Oberoi looking at the
group from a distance of about 100 yards, and then walking towards the group of employees.
Thompson held out his cell phone in the direction of the group as he walked. Thompson and
Oberoi were about 20-30 yards away when they headed towards another building at the facility.
(FOF, sec. 11(C).)

An employer’s routine observation of employees engaged in open Section 7 activity on or
near the employer’s property does not constitute unlawful surveillance. However, an employer
violates Section 8(a)(1) when it surveils employees engaged in Section 7 activity by observing
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them in a way that is out of the ordinary and thereby coercive. Indicia of coerciveness include
the duration of the observation, the employer’s distance from its employees while observing
them, and whether the employer engaged in other coercive behavior during its observation.
NCRNC, LLC d/b/a Northeast Center for Rehabilitation, 372 NLRB No. 35, slip op. at 3-4, 6-7;
Aladdin Gaming, LLC, 345 NLRB 585, 585-586 (2005), petition for review denied 515 F.3d 942
(9th Cir. 2008).

Itis a close question as to whether Respondent’s conduct on May 10 constituted unlawful
surveillance. It was not unusual for employees to walk between buildings at the facility and, as a
result, be in a position to see the parking lot at the facility. On the other hand, the evidentiary
record shows that Thompson’s and Oberoi’s observation of employees meeting with union
representatives was not brief (such as a quick glance in the employees’ direction while walking
between buildings); to the contrary, Thompson and Oberoi stood and watched the group from a
distance of 100 yards, and then walked towards the group until the distance was only 20-30
yards, with Thompson pointing his cell phone at the group as he walked. Those details
(including approaching the group and pointing the cell phone) indicate a measure of
coerciveness. In addition, there is no evidence that Respondent ordinarily watched or
approached employees when they gathered in the facility parking lot. Having considered the
circumstances, I find that Thompson’s and Oberoi’s conduct was out of the ordinary and was
coercive, and | therefore find that Respondent engaged in unlawful surveillance on May 10 in
violation of Section 8(a)(1) of the Act.

4. Analysis — May 2023 conversation with Alexander Peters

In about May 2023, logistics manager Frank Sommer spoke with SPMT operator
Alexander Peters and asked if Peters was speaking to people about the Union. Peters denied
doing so even though he actually had been engaging in that activity. Sommer then stated, “If |
hear you are, you’re done.” (FOF, sec. I1(C).)

It is well established that threats to employees of discharge or job loss for engaging in
union activities are coercive and violate the Act. See, e.g., Wendt Corp., 371 NLRB No. 159,
slip op. at 3-4 (2022) (employer’s explicit and implied threats of job loss communicated to
bargaining unit employees violated Section 8(a)(1) of the Act); Kumho Tires Georgia, 370
NLRB No. 32, slip op. at 2 (2020) (employer unlawfully threatened plant closure if employees
selected the union as their bargaining representative); Sysco Grand Rapids, LLC, 367 NLRB No.
111, slip op. at 1-2, 24 (2019) (employer unlawfully threatened job loss to deter union
organizing), enfd. 825 Fed. Appx. 348 (6th Cir. 2020). Sommer’s warning that Peters was
“done” if Sommer heard that Peters was engaging in union activity is a textbook example of such
a coercive threat of discharge, and | find that Respondent violated the Act when it (through
Sommer) communicated the threat.

When considering allegations of unlawful interrogation, the Board applies a totality of
the circumstances analysis in determining whether the interrogation was coercive. That analysis
includes consideration of the following factors: whether the employer has a history of hostility
toward or discrimination against union or protected concerted activity; the nature of the
information sought; the identity of the interrogator and the interrogator’s placement in the
employer’s hierarchy; the place and method of the questioning; and the truthfulness of the
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employee’s reply to the questioning. Garten Trucking LC, 373 NLRB No. 94, slip op. at 1
(2024); see also Rossmore House, 269 NLRB 1176, 1178 & fn. 20 (1984), affd. sub nom HERE,
Local 11 v. NLRB, 760 F.2d 1006 (9th Cir. 1985). Here, several factors support a finding that
Sommer’s questioning of Peters was unlawful, as Sommer specifically sought information about
Peters’ union activities, Peters did not reply truthfully to Sommer’s inquiry, and Sommer
included a threat of job loss in the questioning by saying that Peters was “done” if Sommer
learned that Peters was engaging in union activity. See Starbucks Corp., 373 NLRB No. 53, slip
op. at 3 (2024) (explaining that evidence of other unlawful threats during an interrogation
supports a finding that the interrogation itself was coercive). Since the remaining factors are at
most neutral, | find that the General Counsel demonstrated that Sommer’s May 2023
interrogation of Peters was coercive and violated Section 8(a)(1) of the Act.

5. Analysis — May 2023 interrogation of Carlos Haynes

In May 2023, Respondent’s chief executive officer Laurendeau called Haynes into his
(Laurendeau’s) office. Laurendeau mentioned that he heard about employees trying to unionize,
said that he thought he was treating everyone fairly, and asked Haynes why people would want
to unionize. Haynes replied that he did not know. (FOF, sec. 11(C).)

Looking at the factors relevant to whether interrogation is coercive, | note that
Laurendeau was Respondent’s chief executive officer and took the unusual step of calling
Haynes into his office for a discussion. Laurendeau then sought information about why
employees wanted to unionize. Given Laurendeau’s high placement in the company hierarchy,
the private location of the questioning, and the fact that Laurendeau never had a similar
conversation with Haynes before, | find that the interrogation of Haynes was coercive. The other
factors in the legal standard are neutral and are outweighed by the circumstances noted herein.
See Starbucks Corp., 373 NLRB No. 53, slip op. at 3—4 (private meeting in which a store
manager questioned an employee about employees’ efforts to unionize was coercive even though
the employee provided truthful answers to the manager’s questions). Accordingly, I find that
Respondent violated Section 8(a)(1) of the Act through Laurendeau’s May 2023 interrogation of
Haynes.

6. Analysis — May 2023 discussion with Anthony Almendarez

In about May 2023, logistics manager Sommer spoke with SPMT operator Anthony
Almendarez and asked if Almendarez knew that Alexander Peters was working for the Union
because Sommer had overheard that Peters was spreading talk about the Union. After
Almendarez stated that Peters was not working for the Union and was not doing anything illegal,
Sommer said that he wanted to talk to Peters. (FOF, sec. 11(C).)

The Board’s test for determining whether an employer has unlawfully created an
impression of surveillance is whether, under all the relevant circumstances, reasonable
employees would assume from the statement or conduct in question that their union or other
protected activities have been placed under surveillance. The standard is an objective one, based
on the rationale that employees should be free to participate in union activities without the fear
that members of management are peering over their shoulders, taking note of who is involved in
union activities, and in what particular ways. Metro One Loss Prevention Services, 356 NLRB
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89, 102 (2010). Under that standard, I find that Respondent, through Sommer, created an
impression that employees’ union activities were under surveillance. Sommer explicitly stated
that he had overheard that Peters was spreading talk about the Union, and thereby communicated
that he (Sommers) was keeping tabs on employees’ union activities through a source or sources
that he did not specify. By communicating that message and creating the impression of
surveillance, Respondent violated Section 8(a)(1) of the Act. See Flexsteel Industries, 311
NLRB 257, 257-258 (1993) (questioning an employee about rumors that the employee was
engaging in union activity violated the Act by creating an impression of surveillance).

I also find that Respondent, through Sommer, unlawfully interrogated Almendarez.
Sommer specifically asked Almendarez about the union activities of another employee (Peters),
which prompted Almendarez to speak up in Peters” defense. Sommer also expressed a desire to
talk with Peters directly, and thereby implied that Peters’ suspected union activities posed a
problem. Those factors (nature of information sought; place and method of questioning) and the
simultaneous creation of the impression of surveillance demonstrate that Sommer’s questioning
of Almendarez was coercive and violated Section 8(a)(1) of the Act.

7. Analysis — May/June 2023 discussions with Juan Perez

In about May or June 2023, Hector Rodriguez told painter/blaster Juan Perez and other
employees that if they voted for the union, Respondent would not be able to do anything for
them and could fire employees. In a separate, one-on-one conversation in about May or June
2023, Hector Rodriguez asked if Perez was going to vote for the Union. Perez replied that if all
of his coworkers chose the Union, he would as well. Rodriguez replied that that Perez could do
so if that was what he wanted to do, but added that Respondent would not do anything for
employees. (FOF, sec. 11(C).)

As a preliminary matter, there is a question about whether Hector Rodriguez was a
statutory supervisor under the Act in May/June 2023. Individuals are statutory supervisors if:
(1) they hold the authority to engage in any one of the supervisory functions listed in Section
2(11) of the Act (i.e., the authority to hire, transfer, suspend, lay off, recall, promote, discharge,
assign, reward, discipline, responsibly direct, or adjust grievances of other employees); (2) their
exercise of such authority is not of a merely routine or clerical nature, but requires the use of
independent judgment; and (3) their authority is held in the interest of the employer. To exercise
independent judgment, an individual must at minimum act, or effectively recommend action, free
of the control of others and form an opinion or evaluation by discerning and comparing data. A
judgment is not independent if it is dictated or controlled by detailed instructions, whether set
forth in company policies or rules, the verbal instructions of a higher authority, or in the
provisions of a collective-bargaining agreement. The party asserting supervisory status has the
burden of establishing such status by a preponderance of the evidence. Conclusory evidence
does not satisfy that burden. Modesto Radiology Imaging, Inc., 361 NLRB 888, 888-889
(2014); see also Oakwood Healthcare, Inc., 348 NLRB 686, 687, 693 (2006).

In its answer, Respondent stated as follows regarding whether Hector Rodriguez (among
others) was a supervisor at all material times:
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[Respondent] lacks information and knowledge sufficient to form a belief as to what the
Complaint alleges to be “all material times”. [Respondent] denies that the individuals did
hold the titles set forth opposite their respective names but does admit that the individuals
had been supervisors during the period of January 1, 2023 through January 24, 2024
within the meaning of Section 2(13) of the Act.

(GC Exh. 1(kkk) (par. 4(a)); see also GC Exh. 1(iii) (par. 4(a)) (consolidated complaint, alleging
that Hector Rodriguez and others were supervisors under the Act); Tr. 39-40 (Respondent’s
counsel conceding, after initially making a hearsay objection to testimony about Hector
Rodriguez’ remarks, that Rodriguez was an admitted supervisor).) On the other hand, during
trial, painter/blasters Gonzalez and Santiago testified that Rodriguez was a “lead” (a
nonsupervisory position that Gonzalez also held) in the first half of 2023, but added that Hector
Rodriguez became Gonzalez’ supervisor on July 1, 2023. (Tr. 34-36, 41, 65, 125.) Notably,
Respondent did not amend its answer or present evidence during trial to establish that Rodriguez
was not a supervisor during part of the relevant time period. Respondent also did not raise an
issue in its posttrial brief regarding whether Rodriguez was a supervisor. Since Respondent did
not present evidence or argument on that issue during or after trial, | will hold Respondent to its
admission in its answer that Rodriguez was a supervisor under the Act in the relevant time
period.

Turning, then, to the merits of the complaint allegations, | find that Rodriguez’ remarks
to Perez and other employees in May or June 2023 violated Section 8(a)(1) of the Act.?®
Rodriguez specifically warned employees that they could be fired if they voted for the Union,
and thus unlawfully threatened employees with job loss in retaliation for engaging in union
activities. In that same conversation, Rodriguez also warned that Respondent would not be able
to do anything for employees. Given that this additional warning followed a threat of job loss,
Rodriguez’ warning that Respondent would not be able to do anything for employees qualifies as
an unlawful threat of unspecified reprisals since Rodriguez, without basis, implied that
employees would face other negative repercussions if they unionized. See Starbucks
Corporation, 373 NLRB No. 53, slip op. at 2-3.

I also find that Respondent, through Rodriguez, unlawfully interrogated Perez in their
one-on-one conversation in about May or June 2023. Rodriguez questioned Perez privately, and
specifically sought information about how Perez intended to vote in the upcoming representation
election. Since the Board has long recognized that questioning an employee about how they
intend to vote has a uniquely coercive tendency, | find that under the totality of circumstances
that Rodriguez’ interrogation of Perez was coercive and violated Section 8(a)(1) of the Act. See,
e.g., Bardon, Inc. d/b/a Aggregate Industries, 371 NLRB No. 78, slip op. at 1-2, 14-15 (2022),
enfd. 2024 WL 81099 (4th Cir. 2024); Novato Healthcare Center, 365 NLRB 1347, 1347-1348
(2017), enfd. 916 F.3d 1095 (D.C. Cir. 2019).

8. Analysis — June 2023 discussion with Alexander Peters

28 The General Counsel alleged in the complaint that Rodriguez’ conversations with Perez and other
employees occurred between June 22 and July 20, 2023, instead of in about May or June 2023, as Perez
testified. | do not find that minor difference in dates to be material.
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The evidentiary record shows that in about June 2023, logistics manager Sommer asked
Alexander Peters if Peters was at the paint desk recruiting people for the Union. Peters truthfully
denied that he was engaging in that activity, but when Sommer asserted that the Union wasn’t a
good thing and that the Union would replace employees with its own people, Peters indicated
that he supported the Union. Inresponse, Sommer stated, “Now I see where you stand,” and said
that he would terminate Peters if he heard that Peters was recruiting for the Union. (FOF, sec.

1(C).)

For the same reasons that | found that Respondent, through Sommer, made unlawful
statements to Peters in their May 2023 conversation, | find that Respondent (again, through
Sommer) violated Section 8(a)(1) of the Act by, in June 2023,° making an unlawful threat of job
loss and by subjecting Peters to unlawful interrogation. Once again, Sommer explicitly
threatened Peters with job loss (termination) if he heard that Peters was engaging in union
activity. The conversation was also an unlawful interrogation, as Sommer coercively questioned
Peters directly about whether he was engaging in union activity, and coupled the interrogation
with an explicit threat of termination if Sommer learned that Peters was engaging in union
activity. See Discussion and Analysis, sec. B(5), supra (citing relevant cases).

I also find that Respondent, through Sommer, unlawfully created the impression that
Peters’ union activities were under surveillance. By asking Peters if he was engaging in union
activities and referring to a specific location that he thought Peters was doing so, Sommer made
statements that would prompt a reasonable employee to assume that their union activities were
under surveillance, even if Sommer was incorrect about Peters engaging in that specific activity.
As the Board has indicated, employees should be free to participate in union activities without
the fear that members of management are peering over their shoulders, taking note of who is
involved in union activities, and in what particular ways. See Metro One Loss Prevention
Services, 356 NLRB at 102.

9. Analysis — May and June 2023 interactions between supervisor Guaroa Rodriguez
and painter/blaster Gonzalez

In about May 2023, supervisor Guaroa Rodriguez told painter/blaster Gonzalez and other
employees to stay away from Union district representative Heverly. A few weeks later, on about
June 21, Gonzalez was meeting with Heverly across the street from Respondent’s facility when
Rodriguez drove by slowly. Later that morning, Rodriguez asked Gonzalez what was going over
there (in the dirt parking lot where Gonzalez was meeting with Heverly), who Gonzalez was
talking to, and why was Gonzalez talking to them. Gonzalez responded that he was talking to a
union representative to hear what they had to offer, prompting Rodriguez to respond with
reasons for why he thought that the Union would not be beneficial. Gonzalez said he was just
weighing his options. (FOF, sec. 11(C).)

I find that an employer directive to not talk to union representatives, with no distinction
made between engaging in that activity when on work time or on nonwork time, has a reasonable
tendency to coerce employees in the exercise of their Section 7 rights. Board precedent indicates

2% The General Counsel alleged in the complaint that this interaction occurred on about July 12, 2023,
instead of about June 2023, as Peterstestified. | do not find that minor difference in dates to be material.
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that employees may engage in union activity on their own time, and Rodriguez’ May 2023
directive to employees to stay away from union representatives (in all circumstances) clearly was
coercive and violated Section 8(a)(1) of the Act. See, e.g., Cemex Construction Materials
Pacific, LLC, 372 NLRB No. 130, slip op. at 7-8 (2023); Our Way, Inc., 268 NLRB 394, 394—
395 (1983); see also Republic Aviation Corp. v. NLRB, 324 U.S. 793, 805 (1945).

I also find that Rodriguez’ questioning of Gonzalez on June 21 was coercive and violated
the Act. Rodriguez confronted Gonzalez moments after seeing Gonzalez speaking to a union
representative and essentially demanded information about the nature of the conversation and
why Gonzalez was talking to the representative. In addition, since Rodriguez had previously
expressed hostility towards employees union activities by warning employees to stay away from
union representatives, his questioning of Gonzalez included a suggestion that Gonzalez had
defied Rodriguez’ earlier directive. Those circumstances demonstrate that Rodriguez unlawfully
interrogated Gonzalez on June 21, even if Gonzalez provided generally truthful answers to
Rodriguez’ questions.

10. Analysis — August 5 threat of discharge

On about August 4, while speaking to painter/blaster Gonzalez about a suspension that he
served, Oberoi stated that since employees wanted to start a union, Respondent was going to start
picking employees off. (FOF, sec. 11(G)(1).)

I find that Oberoi’s statement to Gonzalez was a clear threat that employees faced future
discipline and discharge because employees decided to unionize. Oberoi’s threat had a
reasonable tendency to coerce employees in the exercise of their Section 7 rights, and thus
violated Section 8(a)(1) of the Act. See, e.g., Wendt Corp., 371 NLRB No. 159, slip op. at 3-4;
Sysco Grand Rapids, LLC, 367 NLRB No. 111, slip op. at 1-2, 24.

11. Analysis — November 29 meeting concerning layoffs

The evidentiary record shows that on November 22, 2023, Respondent notified the Union
that the company planned to lay off several employees on November 29. Union representatives
subsequently advised employees (on November 27) that layoffs were forthcoming. On
November 29, Respondent called a meeting and told employees that since the Union told
employees about the layoff, Respondent was going to proceed with the layoffs immediately (on
November 29) instead of waiting until a later date. (FOF, sec. I1(1)(1)-(2).)

I find that Respondent’s statement that the Union was to blame for Respondent’s decision
to lay off employees earlier®® had a reasonable tendency to coerce employees in the exercise of
their rights under the Act. By making that statement, Respondent sent a message to all
employees (including those being laid off on November 29 and those who continued to work)
that they were paying a price for having union representation and learning about forthcoming
layoffs through that representation. In communicating that coercive message without any
supporting objective facts, Respondent violated Section 8(a)(1) of the Act. See Garten Trucking

30 Respondent did not actually lay off employees “earlier.” Instead, Respondent already planned to
lay off employees on November 29, but only said that date was earlier because of the Union.
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LC, 373 NLRB No. 64, slip op. at 3 (2024) (employer violated the Act by blaming the union for
the lack of raises); Poly-America, 328 NLRB 667, 669 (1999) (employer violated the Act by
warning that union activity would cause the employer to lower wages, hours, and overtime),
enfd. in pertinent part, 260 F.3d 465 (5th Cir. 2001); see also New York Paving, Inc., 371 NLRB
No. 139, slip op. at 4 (2022) (finding that an employer’s layoff decision was unlawful, and
noting that the employer’s attempt to blame the union for the layoffs, without any supporting
objective facts, demonstrated animus), enfd. 2023 WL 7544999 (D.C. Cir. 2023).

C. Did Respondent Violate Section 8(a)(3) and (1) of the Act When It Took Adverse Employment
Action against Employees?

1. Complaint allegations
The General Counsel alleges that Respondent violated Section 8(a)(3) and (1) of the Act
by, in 2023, taking the following adverse employment actions because employees engaged in
union and protected concerted activities:

(@) July 25 — demoting Angel Gonzalez;

(b) July 26 —issuing a final written warning to Jonathan Santiago and placing Santiago
on a 2-week probationary period;

(c) August 1 —issuing a final written warning to and suspending Angel Gonzalez;
(d) August 15 — issuing a written warning to Alexander Peters;

(e) August 21 — indefinitely suspending and discharging Jonathan Santiago;

(f) August 21 — indefinitely suspending and discharging Angel Gonzalez;

(9) August 31 — indefinitely suspending and discharging Juan Perez;

(h) October 3 —issuing a second written warning to Alexander Peters, and issuing written
warnings to Brian Peters and Elvin Pedraza;

(i) October 25 — indefinitely suspending and discharging Xavier Dowe; and
() November 9 —issuing a final written warning to Alexander Peters
(GC Exh. 1(iii) (par. 14(a)—(b)); Tr. 213-214.)
2. Applicable legal standard
The legal standard for evaluating whether an adverse employment action violates Section
8(a)(3) of the Act is generally set forth in Wright Line, 251 NLRB 1083, 1089 (1980), enfd. 662

F.2d 899 (1st Cir. 1981), cert. denied 455 U.S. 989 (1982). To sustain a finding of
discrimination, the General Counsel must make an initial showing that the employee’s union or
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other protected activity was a motivating factor in the employer’s decision. The elements
commonly required to support such a showing are union or protected concerted activity by the
employee, employer knowledge of that activity, and animus against union or other protected
activity on the part of the employer. Intertape Polymer Corp., 372 NLRB No. 133, slip op. at 6
(2023), enfd. 2024 WL 2764160 (6th Cir. 2024). Proof of discriminatory motivation (animus)
can be based on direct evidence or can be inferred from circumstantial evidence based on the
record as a whole. Circumstantial evidence of discriminatory motivation may include, among
other factors: the timing of the action in relation to the union or other protected conduct;
contemporaneous unfair labor practices; shifting, false, or exaggerated reasons offered for the
action; failure to conduct a meaningful investigation; departures from past practices; and
disparate treatment of the employee. Id., slip op. at 6-7; Medic One, Inc., 331 NLRB 464, 475
(2000).

If the General Counsel makes the required initial showing, then the burden of persuasion
shifts to the employer to establish, as an affirmative defense, that it would have taken the same
action even in the absence of the employee’s union or protected activity. In order to meet that
burden in circumstances where the employer maintains that the employee engaged in
misconduct, the employer need not prove that the disciplined employee committed the
misconduct alleged. Instead, the employer only needs to show that it had a reasonable belief that
the employee committed the alleged offense and that it acted on that belief when it took the
disciplinary action against the employee. Intertape Polymer Corp., 372 NLRB No. 133, slip op.
at 7; McKesson Drug Co., 337 NLRB 935, 937 fn. 7 (2002); see also Bally’s Atlantic City, 355
NLRB 1319, 1321 (2010) (explaining that where the General Counsel makes a strong initial
showing of discriminatory motivation, the respondent’s rebuttal burden is substantial), enfd. 646
F.3d 929 (D.C. Cir. 2011). The General Counsel may offer proof that the employer’s reasons for
the personnel decision were false or pretextual. When the employer’s stated reasons for its
decision are found to be pretextual — that is, either false or not in fact relied upon —
discriminatory motive may be inferred but such an inference is not compelled. Electrolux Home
Products, 368 NLRB No. 34, slip op. at 3 (2019) (noting that the Board may infer from the
pretextual nature of an employer’s proffered justification that the employer acted out of union
animus where the surrounding facts tend to reinforce that inference). A respondent’s defense
does not fail simply because not all the evidence supports its defense or because some evidence
tends to refute it. Ultimately, the General Counsel retains the burden of proving discrimination.
Farm Fresh Co., Target One, LLC, 361 NLRB at 861.

3. Analysis — initial showing of discrimination

Having considered the evidentiary record, | find that the General Counsel made an initial
showing of discrimination that applies to each of the alleged unlawful adverse employment
actions at issue in this case. The evidence clearly shows that employees engaged in union and
protected concerted activities, including but not limited to supporting the union organizing
campaign, meeting with union representatives, and showing support for the union by wearing
union stickers on their hard hats. Respondent was aware of these activities and indeed does not
contest that point. As for animus, Respondent twice warned SPMT operator Alexander Peters
that he faced termination if Respondent found out he was involved in union organizing. More
pointedly, on August 4, 2023, quality director Oberoi specifically warned painter/blaster
Gonzalez that Respondent was going to start “picking off” employees because they chose to
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unionize. If that was not sufficiently clear, supervisor Hector Rodriguez later confirmed that
Respondent was carrying out Oberoi’s warning, as Rodriguez (after Gonzalez was suspended
indefinitely on August 21) told Gonzalez, “I told you this was going to happen, they’re finding
excuses to let you guys go now because you’re wanting to start a union.”3! (FOF, sec. I1(C), (F),

G)(1).)

On the facts of this case, the General Counsel’s initial showing of discrimination is
sufficient to demonstrate that each of the adverse employment actions at issue here was
unlawful. Indeed, the evidence of Respondent’s plan to retaliate against employees for engaging
in union activities by subjecting them to systematic disciplinary action was unrebutted even
though Oberoi was present during the entire trial. See Hyatt Regency Memphis, 296 NLRB 259,
262 (1989) (finding that the General Counsel made an initial showing of discrimination by
presenting evidence that the employer enforced its sign-in/sign-out rules more stringently as a
consequence of the successful union organizing campaign), enfd. 944 F.2d 904 (6th Cir. 1991).

In the interest of completeness, | will address each of the adverse employment actions to
discuss whether there is a viable affirmative defense that Respondent would have taken the same
action even in the absence of employees’ protected concerted activities. (See R. Posttrial Br. at 7
(broadly contending, without supporting argument, that Respondent lawfully disciplined each of
the employees because they “violated various safety issues, showed aggression towards other
employees, and failed to perform their duties as assigned”).)

4. Analysis — affirmative defense (Gonzalez)

Respondent took the following adverse employment actions against painter/blaster
Gonzalez: a demotion from lead painter/blaster to painter/blaster on about July 25; a final written
warning and 3—day suspension on about August 1; and an indefinite suspension on about August
21. (FOF, sec. I1(G)(1).)

As a preliminary matter, | find that Respondent terminated Gonzalez when it suspended
him indefinitely on August 21, 2023. Respondent made it clear in its internal communications,
its communications to the Union, and its communications to Gonzalez that the company aimed to
terminate Gonzalez. The indefinite suspension was at most a temporary step towards that end,
and consistent with that plan Respondent did not permit Gonzalez to work at any time after
August 21. (FOF, sec. 11(G)(1), (H)(1).) Those circumstances conveyed the reasonable
impression that Respondent was terminating Gonzalez notwithstanding any delays in formally
saying so. See American Federation for Children, Inc., 372 NLRB No. 137, slip op. at 9 fn. 26
(2023) (explaining that when determining whether an employer’s statements or actions constitute

81 In light of this evidence of animus, I do not find merit to Respondent’s argument that the General
Counsel seeks to establish animus based solely on suspicious timing. (See R. Posttrial Br. at 6.) 1also do
not find merit to Respondent’s suggestion that the General Counsel needed to establish a causal
relationship between employees’ protected activities and the employer’s adverse employment actions (see
R. Posttrial Br. at 6), as the Board rejected that proposition in Intertape Polymer Corp., 372 NLRB No.
133, slip op. at 6-13. In any event, evenif such a causal relationship is required, causation is established
by Respondent’s threats to pick off multiple employees because employees chose to unionize, coupled
with Respondent’s steps to carry out that threat in the ensuing weeks.
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an unlawful discharge, it is sufficient if the employer’s words and their context conveyed the
reasonable impression that the employee’s employment had been terminated).

With that clarified, I also find that Respondent proffered dubious reasons for the adverse
employment actions that it took regarding Gonzalez. Regarding the July 25 demotion, the timing
Is suspicious insofar as Respondent demoted Gonzalez only 5 days after the union prevailed in
the representation election and only a few weeks after Gonzalez began wearing a union sticker
on his hard hat. Further, no prior documentation substantiated Respondent’s claim that
Gonzalez’ title as lead painter/blaster did not reflect the work that he was doing, and Gonzalez
had to train his replacement (employee C.J.) about how to perform duties as the new lead
painter/blaster. (See FOF, sec. 11(C), (F), (G)(1).)

As for the final written warning and suspension that Respondent issued to Gonzalez on
August 1, Respondent predicated that adverse action on the notion that Gonzalez was stealing
time from the company (i.e., wasting time by being on his phone during work time) and not
performing to standard (i.e., lying down while inside a monopile). Respondent, however,
refused to consider or investigate Gonzalez’ explanation that, without objection from
supervisors, he and other painter/blasters used their phones to communicate about work duties
when a radio was not available, and laid down inside monopiles to sand the monopile. In
addition, the disciplinary action that Respondent took against Gonzalez exceeded the discipline
that Respondent issued to other employees who received discipline for not performing their job
duties. (See FOF, sec 11(G)(1); see also Jt. Exhs. 70 (Respondent issued a second written
warning and no suspension to employee D.F., who completed “zero work” in the preceding 8—
hour shift; D.F. had a first written warning that was issued 1.5 months earlier), 75 (Respondent
issued a final written warning and no suspension to employee D.F. for not working the last 28
minutes of his shift and instead using their phone).)

Finally, in terminating Gonzalez on August 21, Respondent maintained that Gonzalez
created a hostile work environment by arguing and shouting at lead painter/blaster C.J., failing to
wear safety equipment, and having a work attitude and performance that was not up to standard.
Respondent’s explanation for terminating Gonzalez is dubious. The evidentiary record shows
that C.J. was the one who initiated the verbal confrontation with Gonzalez. Although both C.J.
and Gonzalez raised their voices during the confrontation, Respondent only took disciplinary
action against Gonzalez. Similarly, the evidentiary record shows that both Gonzalez and
supervisor Hector Rodriguez did not have safety glasses on when director of operations
Thompson saw them on about August 18; again, Respondent singled out Gonzalez as the only
one to be disciplined based on that encounter. As for the allegation that Gonzalez had a
substandard attitude and job performance, Respondent provided no information to support those
alleged deficiencies. (FOF, sec. 11(G)(1).)

In sum, the explanations that Respondent provided for the adverse employment actions
that it took against Gonzalez do not hold water. Accordingly, I find that Respondent failed to
establish an affirmative defense for those actions, and | find that the adverse employment actions
against Gonzalez violated Section 8(a)(3) and (1) of the Act.®

32 In addition, since Respondent relied in part on the unlawful August 1, 2023 final written warning
and suspension when it terminated Gonzalez, the termination is tainted. See Care Manor of Farmington,
40



10

15

20

25

30

35

40

JD-11-25

5. Analysis — affirmative defense (Santiago)

Respondent took the following adverse employment actions against painter/blaster
Santiago: a final written warning and 2—week probationary period on July 26; and an indefinite
suspension on August 21. (FOF, sec. 11(G)(2).)

As with Gonzalez, | find that Respondent terminated Santiago when it suspended
Santiago indefinitely on August 21, 2023. Respondent’s internal documentation and
communications to the Union made it clear that the company wanted to terminate Santiago, and
the indefinite suspension was a means to that end. Consistent with the termination plan,
Respondent did not permit Santiago to work at any time after August 21. (FOF, sec. 11(G)(2),
(H)(1).) Through its communications and conduct, Respondent conveyed the reasonable
impression that it was terminating Santiago. See American Federation for Children, Inc., 372
NLRB No. 137, slip op. at 9 fn. 26.

Respondent’s rationale for Santiago’s final written warning is highly questionable. The
timing of the disciplinary action is suspicious, as it occurred only 6 days after the Union
prevailed in the representation election and only a few days after Santiago’s post-election
decision to start wearing a union sticker on his hard hat. Moreover, on the merits, the evidentiary
record shows that Santiago, without objection from supervisor Hector Rodriguez, was taking
water breaks because Santiago was working in 100 degree heat. Respondent subsequently seized
upon that conduct, without any apparent investigation, to discipline Santiago for engaging in
conduct (walking away from job duties) that Santiago’s supervisor permitted. To the extent that
Respondent also faulted Santiago for not being a team player, having a confrontational attitude,
and having had multiple prior verbal warnings, there is no evidence to support those alleged
deficiencies apart from a May 22 warning that is also questionable (but not alleged in the
complaint as unlawful). | also note that the disciplinary penalty that Respondent imposed on
Santiago for the alleged misconduct (final written warning and 2—week probationary period)
exceeded what Respondent issued to other employees who were disciplined for wasting time on
the job. (FOF, sec. l1(F), (G)(2); see also Discussion and Analysis sec. C(4) (discussing
discipline that Respondent issued to employee D.F. for not performing job duties; D.F. did not
receive a 2-week probationary period).)

Respondent’s rationale for terminating Santiago is also lacking. Respondent terminated
Santiago because Santiago (admittedly) performed a pushup while waiting for a training session
to begin. Respondent, however, singled out Santiago for discipline for doing pushups and did
not discipline either of the two other employees who also engaged in that conduct and, in
supervisor Hector Rodriguez’ words, were “making him look bad.” By handling the pushup
incident in that disparate fashion, Respondent indicated that Santiago’s union and protected
concerted activities were the problem rather than the pushup conduct. (FOF, sec. 11(G)(2).)

Inc., 318 NLRB 725, 726 (1995) (explaining that a decision to discipline or terminate an employee is
tainted if the decision relies on prior discipline that was unlawful); Dynamics Corp., 296 NLRB 1252,
1253-1254 (1989) (same), enfd. 928 F.2d 609 (2d Cir. 1991).
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Based on the foregoing analysis, | do not find merit to Respondent’s explanations for
why it disciplined and terminated Santiago. Accordingly, I find that Respondent failed to
establish an affirmative defense for those actions, and | find that the adverse employment actions
against Santiago violated Section 8(a)(3) and (1) of the Act.*®

6. Analysis — affirmative defense (Alexander Peters, Brian Peters, Pedraza)

Respondent took the following adverse employment actions regarding Alexander Peters:
a first written warning on August 15; a second written warning on October 3; and a final written
warning on November 9. Brian Peters and Elvin Pedraza each received a first written warning
on October 3. (FOF, sec. 11(G)(4).)

In issuing the first written warning to Alexander Peters, Respondent contended that
Peters had demonstrated a “pattern of non-compliance with safety regulations,” including failing
to wear protective eyewear and helmets, consuming food in restricted areas, and handling a cell
phone while operating a forklift. While Peters admits that members of management spoke to
him about some of these issues, none of those previous incidents led to documented disciplinary
action. As for the specific incident that led to the discipline (Peters having his cell phone while
sitting in a forklift), Respondent did not present any testimony to describe the extent that it
investigated whether, consistent with past practice, Peters was using his cell phone to
communicate about work duties since a radio was not available. The lack of evidence on that
point, coupled with Respondent’s statements about picking off employees because they chose to
unionize, suggests that the rationale for the first written warning was a pretext for discrimination.
(See FOF, sec. 11(G)(4); Discussion and Analysis section C(3), supra.)

Concerning the October 3 disciplines, Respondent took action against Alexander Peters,
Brian Peters, and Pedraza because they allegedly were wasting time and not performing their job
duties. As a preliminary matter, there is no support for Respondent’s assertion in the warnings
that Alexander Peters, Brian Peters, and Pedraza received multiple prior verbal warnings about
this issue. Respondent also did not rebut evidence that the General Counsel presented to
establish that Respondent customarily permitted employees to decide when to take their breaks
and lunchtime (including combining break time with lunchtime) without seeking approval from
management. Respondent departed from that practice in disciplining Brian Peters and Pedraza,
which undermines Respondent’s affirmative defense as to those two employees. As for
Alexander Peters, there is no evidence that Respondent investigated the circumstances of his
work assignment or his explanation that he and J.C. lacked the supplies needed to complete the
assignment. That lack of evidence, coupled with Respondent’s prior statements, suggests that
“wasting time” rationale for his discipline was a pretext for discrimination. (See FOF, sec.
11(G)(4); Discussion and Analysis sec. C(3), supra.)

Last, turning to the final written warning that Respondent issued to Alexander Peters,
Respondent predicated that warning on its view that Peters left the worksite during lunch without
clocking out, and that Peters was not wearing his safety glasses on the worksite when he was

33 |n addition, since Respondent relied in part on the unlawful July 26, 2023 final written warning and
suspension when it terminated Santiago, the termination is tainted. See Care Manor of Farmington, Inc.,
318 NLRB at 726; Dynamics Corp., 296 NLRB at 1253-1254.
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returning to work after lunch. Once again, Respondent did not rebut evidence that, consistent
with past practice, Peters permissibly stood by the entrance gate of the facility to take a smoking
break during lunch, and thus did not need to clock out since he did not leave the facility.
Respondent’s departure from that past practice taints the final written warning (even though
Peters admitted that he forgot to put on his safety glasses), because the overall picture suggests
that Respondent was more interested in finding a way to discipline Peters than it was in applying
its rules and practices in a consistent manner. (See FOF, sec. 11(G)(4).)

In sum, I donot find merit to Respondent’s explanations for why it disciplined Alexander
Peters, Brian Peters, and Elvin Pedraza. Accordingly, | find that Respondent failed to establish
an affirmative defense for those actions, and | find that the adverse employment actions against
Alexander Peters, Brian Peters, and Elvin Pedraza violated Section 8(a)(3) and (1) of the Act.3*

7. Analysis — affirmative defense (Juan Perez)

On about August 31, 2023, Respondent suspended painter/blaster Juan Perez indefinitely.
I find that the suspension was in fact a termination. Indeed, when Respondent notified Perez of
his suspension, Respondent presented him with a termination letter and had him sign an
employee termination form indicating that Perez would be terminated pending the Union’s
review of the termination paperwork. Respondent did not permit Perez to work at any time after
August 31. (FOF, sec. 11(G)(7).) Through its communications and conduct, Respondent
conveyed the reasonable impression that it was terminating Perez. See American Federation for
Children, Inc., 372 NLRB No. 137, slip op. at 9 fn. 26.

In terminating Perez, Respondent took the position that Perez was at fault for the August
31 monopile accident because he was the employee who had the radio while the monopile was
being moved. Itis certainly understandable that Respondent would contemplate taking some sort
of disciplinary action based on the incident, but Respondent’s rationale for immediately
terminating Perez is questionable. Respondent did not conduct much of an investigation (if any)
into the August 31 incident, and certainly did not do an investigation that approached the level of
the investigation into the September 6 monopile accident. Further, although the investigation of
the September 6 accident identified several problem areas with Respondent’s safety practices and
procedures (including managers prioritizing production over safety), Respondent did not
consider rescinding or revising Perez’ termination in light of those findings. Finally,
Respondent’s decision to terminate Perez based on the August 31 monopile accident exceeded
the disciplinary action that Respondent took against nonsupervisory employees for other safety
incidents that included property damage. (FOF, sec. I1(G)(7) (noting that Respondent did not
discipline any nonsupervisory employees based on the September 6 monopile accident); Jt. Exh.
67 (employee D.L. received a first written warning in May 2023 after damaging a remote control
device while performing transporting duties without a required spotter).)

3 To the extent that Respondent relied in part on earlier warnings as a basis for issuing the second
and final written warnings to Alexander Peters, | find that the second and final written warnings are
tainted due to the reliance on earlier unlawful discipline. See Care Manor of Farmington, Inc., 318
NLRB at 726; Dynamics Corp., 296 NLRB at 1253-1254.
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In light of the deficiencies in Respondent’s rationale for terminating Perez based on the
August 31 monopile accident, | find that Respondent failed to establish an affirmative defense
for terminating Perez, and | find that Perez’ termination violated Section 8(a)(3) and (1) of the
Act.

8. Analysis — affirmative defense (Xavier Dowe)

On about October 25, 2023, Respondent suspended laborer Xavier Dowe indefinitely.
Like other similarly situated employees, | find that Dowe’s suspension was in fact a termination.
Specifically, after notifying Dowe of his suspension, Respondent escorted Dowe to his locker to
collect his belongings and then escorted Dowe out of the facility. Respondent did not permit
Dowe to work at any time after October 25. (FOF, sec. 11(G)(7).) Through that conduct,
Respondent conveyed the reasonable impression that it was terminating Dowe. See American
Federation for Children, Inc., 372 NLRB No. 137, slip op. at 9 fn. 26.

Although Respondent, through quality director Oberoi, wrote a lengthy memorandum
asserting that Dowe committed a variety of infractions, Respondent ultimately predicated
Dowe’s termination on two points: (a) demonstrating behavior of being under the influence of
drugs or alcohol; and (b) yelling and cursing at Perez in the office. Both of those grounds are
dubious. First, Respondent sent Dowe for a drug/alcohol test, and the test did not show that
Dowe had drugs or alcohol in his system. Respondent therefore did not have a factual basis for
taking action against Dowe for drug or alcohol use, and the notion that he was “demonstrating
behavior” of being under the influence is far too subjective to credit for purposes of establishing
an affirmative defense under all surrounding circumstances. Second, the evidentiary record
shows that both Dowe and Perez raised their voices on October 20 after Dowe objected to being
sent for a drug/alcohol test. Perhaps more important, Respondent had a track record of being
lenient with some employees when they were involved in arguments at work, including but not
limited to: taking no disciplinary action against supervisor Guaroa Rodriguez for inappropriately
invading the personal space of painter/blaster Gonzalez during an argument in June 2023; and
taking no disciplinary action against lead painter/blaster C.J. for having a verbal argument with
Gonzalez in August 2023. Respondent therefore selectively punished Dowe more severely for
being part of a confrontation than it did other employees who engaged in similar conduct. (FOF,
sec. 11(G)(8); see also FOF, sec. I1(E), (G)(1) (describing incidents where employees were not
disciplined after confrontations with Gonzalez); Jt. Exhs. 62 (employee B.C. received a final
written warning and was not suspended or terminated in February 2023 for violating safety
procedures and arguing with his supervisor), 69 (employee D.F. received a first written warning
in September 2023 for insubordination based on D.F. taking a lunch break instead of attending a
safety meeting and arguing with a supervisor about the issue).) See Lion Elastomers, LLC, 372
NLRB No. 83, slip op. at 11 (2023) (explaining that the Act does not impose an obligation on
employees to be civil in exercising their statutory rights), vacated on other grounds, 108 F.4th
252 (5th Cir. 2024).

Based on the preceding analysis, | do not find merit to the rationale that Respondent
provided for terminating Dowe on October 25, 2023. Accordingly, | find that Respondent failed
to establish an affirmative defense for terminating Dowe, and | find that Dowe’s termination
violated Section 8(a)(3) and (1) of the Act.
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D. Did Respondent Violate Section 8(a)(5) and (1) of the Act by Failing and Refusing to Provide

an Opportunity for the Union to Bargain Over Adverse Employment Action?
1. Complaint allegations

The General Counsel alleges that Respondent violated Section 8(a)(5) and (1) of the Act

by, in 2023, taking the following adverse action without first affording the Union an opportunity
to bargain:

(@) July 25 — Angel Gonzalez demotion;

(b) July 26 — Mykel Horace discharge;

(c) July 26 — Jonathan Santiago final written warning and 2—-week probationary period;
(d) August 1 — Angel Gonzalez final written warning and suspension;
(e) August 15 — Alexander Peters written warning;

(F) August 16 — Carlos Haynes written warning;

(9) August 17 — Colton Adams written warning;

(h) August 21 — Jonathan Santiago suspension and discharge;

(i) August 21 — Angel Gonzalez suspension and discharge;

() August 25 — Carlos Haynes discharge;

(k) August 31 — Juan Perez suspension and discharge;

() September 6 — Xavier Dowe suspension;

(m) October 3 — Alexander Peters second written warning, and Brian Peters and Elvin
Pedraza written warnings;

(n) October 25 — Xavier Dowe suspension and discharge;

(0) October 31 — Robert Hall final written warning and performance improvement plan;
and

(p) November 9 — Alexander Peters final written warning.

(GC Exh. 1(iii) (pars. 14(a), (c)—(d), 15); Tr. 213-214.)

2. Analysis
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There is no dispute that Respondent took each of the adverse employment actions listed
above without first giving the Union an opportunity to bargain over the decision. (See FOF, sec.

H(G)(1)-9), (H)(1).)

In arguing that Respondent violated the Act by not giving the Union an opportunity to
bargain before these adverse employment actions, the General Counsel seeks a change in the law
from the Board’s decision in Care One at New Milford, in which the Board ruled that upon
commencement of a collective-bargaining relationship, employers do not have an obligation to
bargain prior to disciplining unit employees in accordance with an established disciplinary policy
or practice. 369 NLRB No. 109, slip op. at 7 (2020), enfd. 848 Fed. Appx. 443 (D.C. Cir. 2021).
Based on the current law (Care One at New Milford), which I am bound to follow, I find that
Respondent did not violate the Act by not notifying or bargaining with the Union before taking
the adverse employment actions at issue here. The General Counsel may, of course, ask the
Board to overrule the current case law on this issue.

I also find that the General Counsel failed to demonstrate, as an alternative theory, that
Respondent was obligated to bargain because certain discipline that it imposed was not
consistent with any past practice or established disciplinary policy. Contrary to the General
Counsel, | find that Respondent did have an established disciplinary policy in place as set forth
(at a minimum) in the employee handbook that Respondent issued in June 2023. In fact, the
evidentiary record indicates that Respondent had a similar disciplinary policy in place before
June 2023, as Respondent issued discipline to employees for workplace misconduct that mirrors
what the June 2023 employee handbook prohibits.®> See, e.g., Jt. Exhs. 62—-67 (disciplinary
action forms issued before June 2023 that reference various workplace conduct policies,
including polices addressing safety standards, ethics and standard of conduct, and falsification of
company documents). In light of that evidence, | find that the General Counsel failed to meet its
burden of proving that Respondent imposed the adverse employment action at issue here without
relying on an established past practice or disciplinary policy. Accordingly, | recommend that the
complaint allegations about the alleged failure to bargain over adverse employment actions be
dismissed.

E. Did Respondent Violate Section 8(a)(5) and (1) of the Act by Failing and Refusing to Bargain
with the Union Over Mandatory Subjects of Bargaining, and/or by Engaging in Direct Dealing?

1. Complaint allegations

The General Counsel alleges that Respondent violated Section 8(a)(5) and (1) of the Act
by taking the following actions without prior notice and/or without affording the Union an
opportunity to bargain over the actions and/or bargaining with the Union to an overall good-faith
impasse for a collective-bargaining agreement:

(@) Eliminating the bargaining unit position of working supervisor in its logistics and
welding departments by: on about October 16, 2023, promoting working supervisor

% Neither of the parties introduced an earlier version of Respondent’s employee handbook into the
evidentiary record.
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Patrick Rutter to logistics manager; and in about October 2023, promoting working
supervisor John Baldosaro to shift supervisor;

(b) On about October 20, 2023, implementing a new schedule for Respondent’s SPMT
operators;

(c) On about November 29, 2023, laying off approximately 25 bargaining unit employees;
and

(d) On about December 5, 2023, laying off approximately 12 bargaining unit employees.

The General Counsel also alleges that Respondent violated Section 8(a)(5) and (1) of the
Act by bypassing the Union and dealing directly with bargaining unit employees by: on about
October 16, 2023, arranging for the promotion of an employee to logistics manager; and in about
October 2023, arranging for the promotion of an employee to shift supervisor.

2. Applicable legal standard

To establish that an employer violated Section 8(a)(5) and (1) of the Act by engaging in
direct dealing, the General Counsel must show: (1) that the employer was communicating
directly with union-represented employees; (2) the discussion was for the purpose of establishing
or changing wages, hours, and terms and conditions of employment or undercutting the Union’s
role in bargaining; and (3) such communication was made to the exclusion of the Union.
Permanente Medical Group, 332 NLRB 1143, 1144 (2000).

Under the unilateral change doctrine, an employer’s duty to bargain under the Act
includes the obligation to refrain from changing its employees’ terms and conditions of
employment without first bargaining to impasse with the employees’ collective-bargaining
representative concerning the contemplated changes.*® The Act prohibits employers from taking
unilateral action regarding mandatory subjects of bargaining such as rates of pay, wages, hours
of employment and other conditions of employment. An employer’s regular and longstanding
practices that are neither random nor intermittent become terms and conditions of employment
even if those practices are not required by a collective-bargaining agreement. The party
asserting the existence of a past practice bears the burden of proof on the issue and must show
that the practice occurred with such regularity and frequency that employees could reasonably
expect the practice to continue or reoccur on a regular and consistent basis. The past practice at
issue cannot be one that was developed before the union represented employees in the bargaining
unit. Endurance Environmental Solutions, LLC, 373 NLRB No. 141, slip op. at 5-6 (2024);
Wendt Corp., 372 NLRB No. 135, slip op. at 4, 17 (2023); Howard Industries, Inc., 365 NLRB
28, 30 (2016).

On the issue of whether the parties bargained to an impasse, the Board defines a
bargaining impasse as the point in time of negotiations when the parties are warranted in

3 Separate and apart from the unilateral change doctrine, an employer also violates Section 8(a)(5)
and (1) of the Act if it fails and refuses to bargain over a mandatory subject on request by the union.
Endurance Environmental Solutions, LLC, 373 NLRB No. 141, slip op. at 1 (2024).
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assuming that further bargaining would be futile because both parties believe they are at the end
of their rope. The question of whether an impasse exists is a matter of judgment based on the
following factors: the bargaining history; the good faith of the parties in negotiations; the length
of the negotiations; the importance of the issue or issues as to which there is disagreement; and
the contemporaneous understanding of the parties as to the state of negotiations. The party
asserting impasse bears the burden of proof on the issue. Mike-Sell’s Potato Chip Co., 360
NLRB 131, 139 (2014), enfd. 807 F.3d 318 (D.C. Cir. 2015).

If an employer makes a unilateral change to a term and condition of employment, it may
still assert certain defenses. For example, the employer may assert that the change did not alter
the status quo because the change in question was part of a regular and consistent past pattern
that did not involve the exercise of significant managerial discretion. Wendt Corp., 372 NLRB
No. 135, slip op. at 4. In addition, the employer may assert that the union contractually
surrendered the right to bargain over the change through a clear and mistakable waiver. To
demonstrate that the union and the employer bargained for such a waiver, the employer must
show that the union and the employer “unequivocally and specifically express[ed] their mutual
intention to permit unilateral employer action with respect to a particular employment term,
notwithstanding the statutory duty to bargain that would otherwise apply.” Provena St. Joseph
Medical Center, 350 NLRB 808, 811 (2007); see also Endurance Environmental Solutions, LLC,
373 NLRB No. 141, slip op. at 9-10, 15, 17-18 (restoring the clear and unmistakable waiver
standard as outlined in Provena).

In addition to the general obligation to provide notice and an opportunity to bargain
before implementing changes to terms and conditions of employment, the Board has recognized
a separate obligation that applies when an employer and a union are negotiating a contract. “As
the Board held in Bottom Line Enterprises, ‘when . . . the parties are engaged in negotiations [for
a collective-bargaining agreement], an employer’s obligation to refrain from unilateral changes
extends beyond the mere duty to give notice and an opportunity to bargain; it encompasses a
duty to refrain from implementation at all, unless and until an overall impasse has been reached
on bargaining for the agreement as a whole.”” Airgas USA, LLC, 373 NLRB No. 102, slip op. at
3 (quoting Bottom Line Enterprises, 302 NLRB 373, 374 (1991), enfd. 15 F.3d 1087 (9th Cir.
1994)).

3. Analysis — eliminating working supervisor position and direct dealing

On about October 16, 2023, Respondent promoted working supervisor (and bargaining
unit member) Patrick Rutter to the position of logistics supervisor, which was not in the
bargaining unit. On or about that same date, Respondent also promoted working supervisor (and
bargaining unit member) John Baldosaro to the position of shift supervisor, which was not in the
bargaining unit. With those promotions, the earlier resignation of working supervisor D.M., and
the failure to hire or promote anyone to the working supervisor positions that were vacated,
Respondent effectively eliminated the working supervisor position from the bargaining unit.
Respondent did not include the Union in any discussions with Rutter or Baldosaro about the
promotions, and did not bargain with the Union before eliminating the working supervisor
positions. (FOF, sec. 11(H)(3).)
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Those established facts demonstrate that Respondent unilaterally eliminated the working
supervisor position from the bargaining unit. The promotions that Respondent contemplated,
and the resulting elimination of the working supervisor position, were mandatory subjects of
bargaining since the changes affected employees’ terms and conditions of employment.
Respondent notified the Union of its desire to promote Baldosaro, but after a few weeks
unilaterally promoted both Baldosaro and Rutter and eliminated the working supervisor position
without providing the Union with an opportunity to engage in any decisional bargaining.®’
Additionally, there is no dispute that shortly after the July 2023 representation election, the
Union contacted Respondent to request bargaining for an initial collective-bargaining agreement.
(See FOF, sec. 11(F).) Since those contract negotiations were forthcoming, Respondent was
obligated to refrain from making any changes to terms and conditions of employment until the
parties reached an agreement or a good-faith overall impasse. By unilaterally eliminating the
working supervisor position under all of these circumstances, | find that Respondent ran afoul of
Section 8(a)(5) and (1) of the Act.

For similar reasons, | also find that Respondent unlawfully engaged in direct dealing with
Baldosaro and Rutter about being promoted out of the working supervisor role. There is no
dispute that Respondent communicated directly with Baldosaro and Rutter about the promotions
(indeed, Respondent told the Union that Baldosaro was interested in the promotion), nor is there
any dispute that the discussions related to changing Baldosaro’s and Rutter’s terms and
conditions of employment. (FOF, sec. I1(H)(3).) By communicating with Baldosaro and Rutter
about the promotions without the Union’s involvement, Respondent engaged in direct dealing
and thus violated Section 8(a)(5) and (1) of the Act.

4. Analysis — implementing new schedule for SPMT operators

The evidentiary record shows that in August 2023, Respondent notified the Union of a
plan to implement a second shift for SPMT operators (at the time, SPMT operators worked on
two overlapping shifts that each started in the morning; the change would result in one shift
starting in the morning and a second shift starting in the afternoon). The Union explicitly stated
that it wanted to bargain over the change in shifts. Notwithstanding the Union’s bargaining
demand, Respondent implemented the proposed second shift in about September 2023 without
affording the Union an opportunity to bargain. (FOF, sec. I1(H)(2).)

I find that Respondent violated Section 8(a)(5) and (1) by unilaterally implementing a
new schedule for SPMT operators. The proposed change clearly affects employees’ terms and
conditions of employment and the Union explicitly demanded bargaining over the decision to
change the schedule. By disregarding the Union’s bargaining demand and proceeding with the
schedule change, and by unilaterally implementing the new schedule without first bargaining to
an overall good-faith impasse, Respondent violated the Act. See Airgas USA, LLC, 373 NLRB

37 In connection with this point, | note that I do not find that the Union waived its right to bargain by
delaying in responding to Respondent’s September 2023 email regarding promoting Baldosaro. The
Union had already expressed a desire to bargain over any changes to employees’ terms and conditions of
employment (including promotions to positions outside of the bargaining unit), so Respondent was
already on notice that bargaining was required. (See Jt. Exh. 23 (August 25 letter demanding bargaining
on any changesto terms and conditions of employment, and listing examples of such changes); FOF, sec.
H(H)(1).)
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No. 102, slip op. at 2 (finding that the employer violated the Act by unilaterally changing
bargaining unit employees’ schedules); PPG Industries, Ohio, Inc., 372 NLRB No. 78, slip op. at
4 (2023) (same, regarding a unilateral decision to change employee schedules from 8—hour to
12-hour shifts).

5. Analysis —employee layoffs

On about November 22, 2023, Respondent told the Union that it planned to lay off
several employees on November 29. Respondent indicated that the layoffs were definitely
proceeding but offered to bargain with the Union over the effects of the layoffs. The Union
responded by demanding to bargain over both the decision regarding layoffs and its effects, but
Respondent laid off employees as planned on November 29 without bargaining. (FOF, sec.
1(1)(1)-(2).) A few days later, on December 1, Respondent told the Union that it planned to lay
off additional employees on December 5, and offered to bargain with the Union over the effects
of those layoffs. The Union again demanded bargaining over both the decision regarding layoffs
and its effects, but Respondent laid off employees as planned on December 5 without bargaining.
(FOF, sec. 11(1)(3); see also FOF, sec. 11(1)(4) (showing that the Union and Respondent met for
bargaining later in December 2023, after the November 29 and December 5 layoffs had been
completed).)

Having considered the evidentiary record, | find that Respondent violated Section 8(a)(5)
and (1) of the Act by proceeding with the November 29 and December 5 layoffs without giving
the Union an opportunity to bargain over the layoff decisions, and by implementing the layoffs
when the parties had not reached an overall good-faith impasse in bargaining for an initial
collective-bargaining agreement. Simply put, Respondent presented the layoff decisions to the
Union as a fait accompli — that is, Respondent made it clear that the layoffs were happening and
that it was only willing to engage in effects bargaining with the Union, irrespective of the status
of negotiations for an initial collective-bargaining agreement. By refusing to engage in
decisional bargaining over the layoffs and implementing the layoffs under those circumstances,
Respondent violated the Act. Airgas USA, LLC, 373 NLRB No. 102, slip op. at 2-3 (explaining
that the employer’s letter notifying the union of an impending layoff was presented as a fait
accompli because the letter left the union with no opportunity to bargain over the layoff
decision).

In connection with my finding that Respondent violated the Act, | do not find merit to
Respondent’s defense that economic exigency permitted Respondent to implement layoffs
unilaterally notwithstanding the fact that it and the Union were negotiating for a collective-
bargaining agreement and had not yet reached an overall good -faith impasse. (See R. Posttrial
Br. at 8-10 (arguing economic exigency under precedent applying Bottom Line).) To establish
its defense, Respondent needed to demonstrate that Respondent encountered extraordinary
events which are an unforeseen circumstance, having a major economic effect requiring the
company to take immediate action. Airgas USA, LLC, 373 NLRB No. 102, slip op. at 3; see also
Pleasantview Nursing Home, Inc., 335 NLRB 961, 962 (2001), enfd. in pertinent part, 351 F.3d
747 (6th Cir. 2003). Respondent’s evidence in support of that defense is limited to the fact that
on about October 31, Respondent learned that its main customer, Orsted, would be pulling out of
an offshore wind project and thus would probably no longer need Respondent to construct
monopiles. While that news was significant, | do not find that it required Respondent to take
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immediate action without bargaining. Respondent’s behavior in response to Orsted’s news
demonstrates that immediate action was not necessary. Indeed, Respondent continued with
operations as usual took no action until November 22, when it finally notified the Union of the
first round of layoffs. Even then, Respondent continued operations until at least January 18,
2024 (albeit with reduced staffing). (See FOF, sec. 11(1)(1)—(3), (J).) Since there was time for
Respondent to bargain with the Union before implementing layoffs, I cannot find economic
exigency and I therefore find that Respondent’s defense on that basis fails.® See RBE
Electronics of S.D., 320 NLRB 80, 81 (1995) (noting that absent a dire financial emergency,
economic events such as a loss of significant accounts or contracts, operation at a competitive
disadvantage, or supply shortages do not justify unilateral action).=°

CONCLUSIONS OF LAW

1. Respondent is an employer engaged in commerce within the meaning of Section 2(2),
(6), and (7) of the Act.

2. The Union is a labor organization within the meaning of Section 2(5) of the Act.

3. By, on about May 10, 2023, engaging in surveillance of employees participating in union
activities, Respondent violated Section 8(a)(1) of the Act.

4. By, in about May 2023, and in about June 2023, threatening employees with discharge if
they engaged in activities in support of the Union, Respondent violated Section 8(a)(1) of
the Act.

5. By, on six occasions in about May and June 2023, interrogating employees about their
union and protected concerted activities and/or the activities of other employees,
Respondent violated Section 8(a)(1) of the Act.

% In making this finding, | note that under Board precedent, “there may be other economic
exigencies that, although not sufficiently compelling to excuse bargaining altogether, should be
encompassed within the exigency exception” if the employer provides “adequate notice and an
opportunity to bargain over the changes it proposes to respond to the exigency and by bargaining to
impasse over the particular matter.” Pleasantville Nursing Home, 335 NLRB at 962; see also PPG
Industries Ohio, LLC, 372 NLRB No. 78, slip op. at 3. Since Respondent presented the layoffs to the
Union as a fait accompli and did not offer to engage in any decisional bargaining, this version of the
economic exigency exception is also precluded.

3 In its posttrial brief, Respondent contends that the decision in K-Mart Corp., 341 NLRB 702
(2004) supports a finding that Respondent was entitled to forego bargaining over layoffs because of
economic exigency caused by a loss of a substantial percentage of its business. (R. Posttrial Br. at 9-10.)
That argument fails because Respondent apparently misread the K-Mart decision. In K-Mart, the
administrative law judge did not find that the employer was excused from an obligation to bargain;
instead, the judge found that the employer satisfied its duty to provide the union adequate notice and an
opportunity to bargain by discussing layoffs with the union at the bargaining table 1-2 months before the
layoffs atissue in the complaint occurred. 341 NLRB at 719-720. Here, Respondent did not engage in
any bargaining before proceeding with layoffs.
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By, on two occasions in about May and June 2023, creating an impression among
employees that their union activities were under surveillance, Respondent violated
Section 8(a)(1) of the Act.

By, in about May 2023, telling employees to stay away from union representatives (in all
circumstances), Respondent violated Section 8(a)(1) of the Act.

By, in about May or June 2023, threatening employees with being discharged if they
voted for the Union, Respondent violated Section 8(a)(1) of the Act.

By, in about May or June 2023, threatening employees with unspecified reprisals if they
voted for the Union, Respondent violated Section 8(a)(1) of the Act.

By, on about August 4, 2023, telling employees that they faced future discipline and
discharge because employees decided to unionize, Respondent violated Section 8(a)(1) of
the Act.

By, on about November 29, 2023, telling employees that Respondent had decided to lay
off employees immediately instead of waiting to a later date because the Union informed

employees about Respondent’s decision to lay off employees, Respondent violated
Section 8(a)(1) of the Act.

By, on July 25, 2023, demoting painter/blaster Angel Gonzalez because Gonzalez and
other employees engaged in union and protected concerted activities, Respondent
violated Section 8(a)(3) and (1) of the Act.

By, on July 26, 2023, issuing a final written warning to painter/blaster Jonathan Santiago
and placing Santiago on a 2-week probationary period because Santiago and other
employees engaged in union and protected concerted activities, Respondent violated
Section 8(a)(3) and (1) of the Act.

By, on August 1, 2023, issuing a final written warning to and suspending painter/blaster
Angel Gonzalez because Gonzalez and other employees engaged in union and protected
concerted activities, Respondent violated Section 8(a)(3) and (1) of the Act.

By, on August 15, 2023, issuing a warning to SPMT operator Alexander Peters because
Peters and other employees engaged in union and protected concerted activities,
Respondent violated Section 8(a)(3) and (1) of the Act.

By, on August 21, 2023, suspending and discharging painter/blaster Angel Gonzalez
because Gonzalez and other employees engaged in union and protected concerted
activities, Respondent violated Section 8(a)(3) and (1) of the Act.

By, on August 21, 2023, suspending and discharging painter/blaster Jonathan Santiago

because Santiago and other employees engaged in union and protected concerted
activities, Respondent violated Section 8(a)(3) and (1) of the Act.

52



10

15

20

25

30

35

40

45

18.

19.

20.

21.

22.

23.

24.

25.

26.

217.

JD-11-25

By, on August 31, 2023, suspending and discharging painter/blaster Juan Perez because
Perez and other employees engaged in union and protected concerted activities,
Respondent violated Section 8(a)(3) and (1) of the Act.

By, on October 3, 2023, issuing a second written warning to SPMT operator Alexander
Peters, and issuing written warnings to SPMT operators Brian Peters and Elvin Pedraza
because they and other employees engaged in union and protected concerted activities,
Respondent violated Section 8(a)(3) and (1) of the Act.

By, on October 25, 2023, suspending and discharging laborer Xavier Dowe because
Dowe and other employees engaged in union and protected concerted activities,
Respondent violated Section 8(a)(3) and (1) of the Act.

By, on November 9, 2023, issuing a final written warning to SPMT operator Alexander
Peters because Peters and other employees engaged in union and protected concerted
activities, Respondent violated Section 8(a)(3) and (1) of the Act.

By, in about September 2023, implementing a new schedule for SPMT operators without
giving the Union an opportunity bargain over the decision, and in the absence of a good-
faith overall impasse in negotiations for a collective-bargaining agreement, Respondent
violated Section 8(a)(5) and (1) of the Act.

By, in about October 2023, eliminating the bargaining unit position of working
supervisor without giving the Union an opportunity bargain over the decision, and in the
absence of a good-faith overall impasse in negotiations for a collective-bargaining
agreement, Respondent violated Section 8(a)(5) and (1) of the Act.

By, in about October 2023, bypassing the Union and dealing directly with bargaining unit
employees regarding their promotion to supervisory positions outside of the bargaining
unit, Respondent violated Section 8(a)(5) and (1) of the Act.

By, on November 29, 2023, laying off approximately 28 employees without giving the
Union an opportunity bargain over the decision, and in the absence of a good -faith
overall impasse in negotiations for a collective-bargaining agreement, Respondent
violated Section 8(a)(5) and (1) of the Act.

By, on December 5, 2023, laying off approximately 13 employees without giving the
Union an opportunity bargain over the decision, and in the absence of a good -faith
overall impasse in negotiations for a collective-bargaining agreement, Respondent
violated Section 8(a)(5) and (1) of the Act.

The unfair labor practices stated in Conclusions of Law 3-26, above, affect commerce
within the meaning of Section 2(6) and (7) of the Act.

REMEDY
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A. Standard Remedies

Having found that Respondent has engaged in certain unfair labor practices, | shall order
it to cease and desist therefrom and to take certain affirmative action designed to effectuate the
policies of the Act.

Regarding Respondent’s violation of Section 8(a)(3) and (1) of the Act through its
suspensions and/or discharges of Xavier Dowe, Angel Gonzalez, Juan Perez, and Jonathan
Santiago, | shall require Respondent to offer to reinstate them to their former positions or, if
those positions no longer exist, to substantially equivalent positions, without prejudice to their
seniority and other rights and privileges they would have enjoyed absent the discrimination
against them. Respondent must also make the unlawfully suspended/discharged employees
whole for any loss of earnings and other benefits. Backpay shall be computed in accordance
with F. W. Woolworth Co., 90 NLRB 289 (1950), with interest at the rate prescribed in New
Horizons, 283 NLRB 1173 (1987), compounded daily as prescribed in Kentucky River Medical
Center, 356 NLRB 6 (2010). Consistent with Thryv, Inc., 372 NLRB No. 22, slip op. at 14
(2022), enf. denied in part on other grounds 102 F.4th 727 (5th Cir. 2024), Respondent shall also
compensate the unlawfully suspended/discharged employees for any other direct or foreseeable
pecuniary harms incurred as a result of the unlawful suspensions and discharges, including
reasonable search-for-work and interim employment expenses, if any, regardless of whether
these expenses exceed interim earnings. Compensation for those harms shall be calculated
separately from taxable net backpay, with interest at the rate prescribed in New Horizons, supra,
compounded daily as prescribed in Kentucky River Medical Center, supra.

Regarding Respondent’s violation of Section 8(a)(3) and (1) of the Act through its
demotion of Angel Gonzalez, I shall require Respondent to offer to reinstate him to his former
position or, if the position no longer exists, to a substantially equivalent position, without
prejudice to his seniority and other rights and privileges he would have enjoyed absent the
discrimination against him. Respondent must also make Gonzalez whole for any loss of earnings
and other benefits. Backpay shall be computed in accordance with Ogle Protection Service, 183
NLRB 682 (1970), enfd. 444 F.2d 502 (6th Cir. 1971), with interest at the rate prescribed in New
Horizons, supra, compounded daily as prescribed in Kentucky River Medical Center, supra.
Consistent with Thryv, Inc., supra, Respondent shall also compensate Gonzalez for any other
direct or foreseeable pecuniary harms incurred as a result of the unlawful demotion, including
reasonable search-for-work and interim employment expenses, if any, regardless of whether
these expenses exceed interim earnings. Compensation for those harms shall be calculated
separately from taxable net backpay, with interest at the rate prescribed in New Horizons, supra,
compounded daily as prescribed in Kentucky River Medical Center, supra.

Respondent shall also be required to remove from its files any references to the unlawful
discharges, demotion, and/or discipline of Xavier Dowe, Angel Gonzalez, Juan Perez, Alexander
Peters, Brian Peters, Elvin Pedraza, and Jonathan Santiago, and to notify them in writing that this
has been done and that the unlawful adverse employment actions will not be used against them in
any way.

In addition, | shall require Respondent to compensate Xavier Dowe, Angel Gonzalez,
Juan Perez, and Jonathan Santiago for the adverse tax consequences, if any, of receiving a lump-
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sum backpay award, and file with the Regional Director for Region 4, within 21 days of the date
the amount of backpay is fixed, either by agreement or Board order, a report allocating the
backpay awards to the appropriate calendar years, in accordance with AdvoServ of New Jersey,
Inc., 363 NLRB 1324 (2016). In accordance with Cascades Containerboard Packaging—
Niagara, 370 NLRB No. 76 (2021), as modified in 371 NLRB No. 25 (2021), Respondent shall
also be required to file with the Regional Director for Region 4 a copy of each backpay
recipient’s corresponding W—2 form reflecting the backpay award.

Having found that Respondent violated Section 8(a)(5) and (1) of the Act by unilaterally
implementing a new schedule for SPMT operators and by unilaterally eliminating the bargaining
unit position of working supervisor, upon request of the Union, Respondent shall rescind those
changes to the extent that it has not already done so, and bargain with the Union about those
changes. Respondent shall also make employees whole for any loss of earnings and other
benefits that resulted from these changes. Backpay shall be computed in accordance with Ogle
Protection Service, supra, with interest at the rate prescribed in New Horizons, supra,
compounded daily as prescribed in Kentucky River Medical Center, supra. Consistent with
Thryv, Inc., supra, Respondent shall also compensate employees for any other direct or
foreseeable pecuniary harms incurred as a result of the unlawful unilateral changes.
Compensation for those harms shall be calculated separately from taxable net backpay, with
interest at the rate prescribed in New Horizons, supra, compounded daily as prescribed in
Kentucky River Medical Center, supra.

Having found that Respondent violated Section 8(a)(5) and (1) of the Act by unilaterally
laying off several employees*® without bargaining with the Union and in the absence of a good
faith overall impasse for a collective-bargaining agreement, | shall require Respondent to offer
the laid off employees full and immediate reinstatement to their former positions or, if those
positions no longer exist, to substantially equivalent positions, without prejudice to their
seniority and other rights and privileges they would have enjoyed absent the unlawful layoffs.
Respondent must also make the unlawfully laid off employees whole for any loss of earnings and
other benefits. Backpay shall be computed in accordance with F. W. Woolworth Co., supra, with
interest at the rate prescribed in New Horizons, supra, compounded daily as prescribed in
Kentucky River Medical Center, supra. Consistent with Thryv, Inc., supra, Respondent shall also
compensate the unlawfully laid off employees for any other direct or foreseeable pecuniary
harms incurred as a result of the unlawful layoffs, including reasonable search-for-work and
interim employment expenses, if any, regardless of whether these expenses exceed interim
earnings. Compensation for those harms shall be calculated separately from taxable net backpay,
with interest at the rate prescribed in New Horizons, supra, compounded daily as prescribed in
Kentucky River Medical Center, supra.

40 The remedies for employees who were unlawfully laid off apply to the following employees:
(1) employees laid off on November 29, 2023: Gony Alvarez; Maurice Anthony; Julian Brito; Solomon
Broadway; Evan Cabhill; Jonathan Castro; Xavier Dowe; Larry Ebron; Allen Fernadez; Randolfo
Fernandez; Delvis Galvan; Angel Gonzalez; Robert Hall; Gregory Hamilton; Julio Liriano; Manuel
Martinez; Daniela Montiel; Simon Moreno; Elvin Pedraza; Amado Perez; Alexander Peters; James
Prestridge; Dominique Rodriguez; Justin Rosenfelt; Jonathan Santiago; Juan Santos; Andrew Stets; and
Tevin Williams; and (2) employees laid off on December 5, 2023: Colton Adams; Darren Carter; Raul de
la Cruz; Alexander Duca; Elioth Estrada; Dohnji Fokum; Jose Gomez; Carlos Jourdain; Steven Limanni;
Yunior Marte; Juan Perez; Mitchell Santos; and David Vazquez.
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Respondent shall also be required to remove from its files any references to the unlawful
layoffs, and to notify the laid off employees in writing that this has been done and that the
unlawful layoffs will not be used against them in any way.

Finally, 1 shall require Respondent to compensate all employees who were unlawfully
laid off and/or affected by the unlawful unilateral changes for the adverse tax consequences, if
any, of receiving a lump-sum backpay award, and file with the Regional Director for Region 4,
within 21 days of the date the amount of backpay is fixed, either by agreement or Board order, a
report allocating the backpay awards to the appropriate calendar years, in accordance with
AdvoServ of New Jersey, Inc., supra. In accordance with Cascades Containerboard Packaging—
Niagara, supra, as modified in 371 NLRB No. 25 (2021), Respondent shall also be required to
file with the Regional Director for Region 4 a copy of each backpay recipient’s corresponding
W-2 form reflecting the backpay award.*

B. Special Remedies
1. Notice reading and distribution

The General Counsel has requested, as a special remedy, that if Respondent’s facility
reopens, | require Respondent to have a responsible management official read the notice aloud to
employees at a meeting or meetings in the presence of a Board agent. (GC Posttrial Br. at 185.)

The Board has found a notice-reading remedy appropriate where the employer’s
violations are sufficiently numerous and serious that a reading of the notice is warranted to
dissipate the chilling effect of the violations on employees’ willingness to exercise their Section
7 rights. Amerinox Processing, Inc., 371 NLRB No. 105, slip op. at 2 (2022), enfd. 2023 WL
2818503 (D.C. Cir. 2023); Gavilon Grain, LLC, 371 NLRB No. 79, slip op. at 1 (2022).

I agree that if Respondent’s facility is open or reopens, a notice reading is warranted to
reassure employees that their rights under the Act will not be violated. In particular, | find that a
notice reading is appropriate because high-ranking management officials, including but not
limited to quality director Oberoi, director of operations Thompson, and vice president of finance
Schilling, participated in violating the Act, and many of the legal violations resulted from a plan
to systematically discipline and discharge employees in retaliation for engaging in union and
protected concerted activities. Through the unlawful disciplines and discharges, Respondent
warned all of its employees of the risks that they could face if they engaged in union and/or
protected concerted activities. A public reading of the remedial notice is necessary in these
circumstances “to allow the employees to fully perceive that the Respondent and its managers
are bound by the requirements of the Act” and to ensure that if employees contemplate engaging
in union and/or protected concerted activities in the future, they will be able to exercise a free

41 As mentioned in the findings of fact, Respondent ceased operations in about late January 2024. It
is not clear from the record whether Respondent has reopened or will do so in the future. To the extent
that Respondent’s operating status affects the feasibility of any remedies set forth in this decision (such as
reinstatement and the calculation of backpay), the parties will need to address any such issues in the
compliance phase of this case.
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choice. Respondent’s quality director Oberoi shall read the notice or, at Respondent’s option, be
present for its reading by an agent of the Board. Hiran Mgmt, Inc., 373 NLRB No. 130, slip op.
at 1-2 (2024); Gavilon Grain, LLC, 371 NLRB No. 79, slip op. at 1-2.

Regarding distributing the notice, I will follow the Board’s customary practice of
requiring Respondent to (among other standard distribution methods) distribute the notice
electronically by any methods that Respondent customarily uses/used to communicate with its
employees, including by text message and email. If Respondent has gone out of business or
closed the facility involved in this case, | will require Respondent to mail copies of the signed
notice to each individual who was employed by Respondent at any time since May 10, 2023, the
date that Respondent committed its first unfair labor practice. Hiran Mgmt, Inc., 373 NLRB No.
130, slip op. at 2.

2. Additional special remedies

The General Counsel has also requested the following additional special remedies: that |
require Respondent to write letters to Xavier Dowe, Angel Gonzalez, Juan Perez, and Jonathan
Santiago to apologize for the unlawful discharges and any hardship or distress those actions
caused; that | order Respondent to post, distribute, and read an “Explanation of Rights” poster;
that | order Respondent to permit Board agents reasonable access to Respondent’s facility to
verify compliance with any notice posting order; and that I order training of Respondent’s
supervisors and managers on their obligations under the Act. (GC Posttrial Br. at 181-189.)

I decline the General Counsel’s requests for these additional special remedies, as they are
not warranted at this time and the standard remedies and notice reading/mailing remedy that |
have set forth above are sufficient to address Respondent’s unfair labor practices in this case.

See Hiran Mgmt, Inc., 373 NLRB No. 130, slip op. at 1-2 fn. 5 (denying a request for similar
special remedies); Starbucks Corp., 373 NLRB No. 44, slip op. at 1 fn. 4 (same); Starbucks
Corp., 373 NLRB No. 33, slip op. at 1 fn. 3 (2024) (same); Starbucks Corp., 372 NLRB No. 122,
slip op. at 1 fn. 3, 22-23 (same).

On these findings of fact and conclusions of law and on the entire record, | issue the
following recommended*?

ORDER

Respondent, EEW American Offshore Structures, Inc., Paulsboro, New Jersey, its
officers, agents, successors, and assigns, shall

1. Cease and desist from

(@ Engaging in surveillance of employees participating in union activities.

42 If no exceptions are filed as provided by Sec. 102.46 of the Board’s Rules and Regulations, the
findings, conclusions, and recommended Order shall, as provided in Sec. 102.48 of the Rules, be adopted
by the Board and all objections to them shall be deemed waived for all purposes.
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(b) Threatening employees with discharge if they engage in activities in support of the
Union.

(c) Interrogating employees about their union and protected concerted activities and the
union and protected concerted activities of other employees.

(d) Creating an impression among employees that their union activities are under
surveillance.

(e) Telling employees to stay away from union representatives in all circumstances.
(f) Threatening to discharge employees if they vote for the Union.
(9) Threatening employees with unspecified reprisals if they vote for the Union.

(h) Telling employees that they face future discipline and discharge because employees
decided to unionize.

(i) Telling employees that Respondent decided to lay off employees immediately instead
of waiting to a later date because the Union informed employees about Respondent's decision to
lay off employees.

() Disciplining, demoting, or discharging employees because they and/or other
employees engaged in union and protected activities.

(k) Unilaterally implementing a new schedule for SPMT operators without giving the
Union an opportunity bargain over the decision, and in the absence of a good-faith overall
impasse in negotiations for a collective-bargaining agreement.

(D) Unilaterally eliminating the bargaining unit position of working supervisor without
giving the Union an opportunity bargain over the decision, and in the absence of a good -faith
overall impasse in negotiations for a collective-bargaining agreement.

(m)Bypassing the Union and dealing directly with bargaining unit employees regarding
their promotion to supervisory positions outside of the bargaining unit.

(n) Laying off employees without giving the Union an opportunity bargain over the
decision, and in the absence of a good-faith overall impasse in negotiations for a collective-
bargaining agreement.

(0) Inany like or related manner interfering with, restraining, or coercing employees in
the exercise of the rights guaranteed them by Section 7 of the Act.

2. Take the following affirmative action necessary to effectuate the policies of the Act.

(@) Make Xavier Dowe, Angel Gonzalez, Juan Perez, and Jonathan Santiago whole for
any loss of earnings and other benefits and for any other direct or foreseeable pecuniary harms
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suffered as a result of Respondent’s unlawful decisions to demote, suspend, and/or discharge
them, in the manner set forth in the remedy section of this decision.

(b) Within 14 days of the Board’s order, offer Xavier Dowe, Angel Gonzalez, Juan
Perez, and Jonathan Santiago full reinstatement to their former jobs or, if those no longer exist,
to substantially equivalent positions, without prejudice to their seniority or other rights or
privileges previously enjoyed.

(c) Within 14 days of the Board’s Order, remove from its files any references to the
unlawful demotion, disciplines, discharges of Xavier Dowe, Angel Gonzalez, Juan Perez,
Alexander Peters, Brian Peters, Elvin Pedraza, and Jonathan Santiago and, within 3 days
thereafter, notify them in writing that this has been done and that the unlawful adverse
employment actions will not be used against them in any way.

(d) Make the following employees (collectively, “unlawfully laid off employees™) whole
for any loss of earnings and other benefits and for any other direct or foreseeable pecuniary
harms suffered as a result of Respondent’s unlawful decisions to lay off employees, in the
manner set forth in the remedy section of this decision:

Employees laid off on November 29 2023: Gony Alvarez; Maurice Anthony; Julian
Brito; Solomon Broadway; Evan Cahill; Jonathan Castro; Xavier Dowe; Larry Ebron;
Allen Fernadez; Randolfo Fernandez; Delvis Galvan; Angel Gonzalez; Robert Hall;
Gregory Hamilton; Julio Liriano; Manuel Martinez; Daniela Montiel; Simon Moreno;
Elvin Pedraza; Amado Perez; Alexander Peters; James Prestridge; Dominique Rodriguez;
Justin Rosenfelt; Jonathan Santiago; Juan Santos; Andrew Stets; and Tevin Williams; and

Employees laid off on December 5, 2023: Colton Adams; Darren Carter; Raul de la Cruz;
Alexander Duca; Elioth Estrada; Dohnji Fokum; Jose Gomez; Carlos Jourdain; Steven
Limanni; Yunior Marte; Juan Perez; Mitchell Santos; and David Vazquez.

(e) Within 14 days of the Board’s order, offer the unlawfully laid off employees full
reinstatement to their former jobs or, if those no longer exist, to substantially equivalent
positions, without prejudice to their seniority or other rights or privileges previously enjoyed.

(f) Within 14 days of the Board’s Order, remove from its files any references to the
unlawful layoffs and, within 3 days thereafter, notify the unlawfully laid off employees in
writing that this has been done and that the unlawful layoffs will not be used against them in any
way.

(9) Before implementing any changes in the terms and conditions of employment for
bargaining unit employees, notify and, on request, bargain with the Union as the exclusive
collective-bargaining representative of the employees in the following appropriate unit:

Included: All full-time and regular part-time production employees and fabricators,
including Welders, SPMT Operators, Painter/Blaster employees, General Laborers, and
Inventory Control employees employed by [Respondent] at its facility located at 100
Offshore Drive, Paulsboro, NJ.
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Excluded: All other employees, temporary employees, maintenance employees, janitorial
employees, managers, professional employees, office clerical employees, guards, and
supervisors as defined in the Act.

(h) On request by the Union, rescind the changes to the SPMT operator’s schedule and
rescind the elimination of the bargaining unit position of working supervisor that Respondent
unilaterally implemented in September and October 2023, respectively.

(i) Make employees affected by the unlawful unilateral changes whole for any loss of
earnings and other benefits, and for any other direct or foreseeable harms, suffered as a result of
Respondent’s unlawful unilateral changes, in the manner set forth in the remedy section of this
decision.

() Compensate Xavier Dowe, Angel Gonzalez, Juan Perez, Jonathan Santiago, all
unlawfully laid off employees, and all other employees receiving backpay in this case for the
adverse tax consequences, if any, of receiving a lump-sum backpay award, and file with the
Regional Director for Region 4, within 21 days of the date the amount of backpay is fixed, either
by agreement or Board order, a report allocating the backpay awards to the appropriate calendar
years.

(k) File with the Regional Director for Region 4, within 21 days of the date the amount
of backpay is fixed by agreement or Board order or such additional time as the Regional Director
may allow for good cause shown, a copy of the W-2 forms reflecting the backpay awards for
Xavier Dowe, Angel Gonzalez, Juan Perez, Jonathan Santiago, all unlawfully laid off employees,
and all other employees receiving backpay in this case.

() Preserve and, within 14 days of a request, or such additional time as the Regional
Director may allow for good cause shown, provide at a reasonable place designated by the Board
or its agents, all payroll records, social security payment records, timecards, personnel records
and reports, and all other records, including an electronic copy of such records if stored in
electronic form, necessary to analyze the amount of backpay due under the terms of this Order.

(m) Within 14 days after service by the Region, post at its facility copies of the attached
notice marked “Appendix” in English and Spanish.43 Copies of the notice, on forms provided by

43 If the facility involved in these proceedings is open and staffed by a substantial complement of
employees, the notice must be posted within 14 days after service by the Region. If the facility is closed
or not staffed by a substantial complement of employees due to the Coronavirus Disease 2019 (COVID-
19) pandemic, the notice must be posted within 14 days after the facility reopens and a substantial
complement of employees has returned to work. If, while closed or not staffed by a substantial
complement of employees due to the pandemic, Respondent is communicating with its employees by
electronic means, the notice must also be posted by such electronic means within 14 days after service by
the Region. If thenotice to be physically posted was posted electronically more than 60 days before
physical posting of the notice, the notice shall state at the bottom that “This notice is the same notice
previously [sent or posted] electronically on [date].”

If this Order is enforced by a judgment of a United States court of appeals, the words in the notice
reading “Posted by Order of the National Labor Relations Board” shall read “Posted Pursuant to a
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the Regional Director for Region 4, after being signed by Respondent’s authorized
representative, shall be posted by Respondent and maintained for 60 consecutive days in
conspicuous places, including all places where notices to employees are customarily posted. In
addition to physical posting of paper notices, notices shall be distributed electronically, such as
by email, posting on an intranet or an internet site, and/or other electronic means (including text
message), if Respondent customarily communicates with its employees by such means.
Reasonable steps shall be taken by Respondent to ensure that the notices are not altered, defaced,
or covered by any other material. If Respondent has gone out of business or closed the facility
involved in these proceedings, Respondent shall duplicate and mail, at its own expense, a copy of
the notice in English and Spanish to the last known home addresses of all current employees and
former employees employed by Respondent at the facility at any time since May 10, 2023.

(n) If the facility is open when this Order becomes final, or reopens, hold a meeting or
meetings during work hours at its facility, scheduled to ensure the widest possible attendance of
employees, at which the attached notice marked “Appendix” will be read in English and Spanish
to employees by quality director Harleen Oberoi in the presence of a Board agent or, at
Respondent’s option, by a Board agent in the presence of Oberoi.

(o) Within 21 days after service by the Region, file with the Regional Director for
Region 4 a sworn certification of a responsible official on a form provided by the Region
attesting to the steps that the Respondent has taken to comply.

IT 1ISFURTHER ORDERED that the complaint is dismissed insofar as it alleges violations of
the Act not specifically found.

Dated, Washington, D.C. February 13, 2025

botry—  CaxdsT

Geoffrey Carter
Administrative Law Judge

Judgment of the United States Court of Appeals Enforcing an Order of the National Labor Relations
Board.”
61



JD-11-25

APPENDIX
NOTICE TO EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD

An Agency of the United States Government

The National Labor Relations Board has found that we violated Federal labor law and has
ordered us to post and obey this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on your behalf

Act together with other employees for your benefit and protection

Choose not to engage in any of these protected activities.
WE WILL NOT engage in surveillance of employees participating in union activities.
WE wiLL NOT threaten employees with discharge if they engage in activities in support of the
International Association of Bridge, Structural, Ornamental and Reinforcing Iron Workers, AFL -
CIO (Union).

WE WILL NOT interrogate employees about their union and protected concerted activities or the
union and protected concerted activities of other employees.

WE WILL NOT create an impression among employees that their union activities are under
surveillance.

WE wiLL NOT tell employees to stay away from union representatives in all circumstances.
WE WILL NOT threaten to discharge employees if they vote for the Union.
WE WILL NOT threaten employees with unspecified reprisals if they vote for the Union.

WE wiLL NOT tell employees that they face future discipline and discharge because employees
decided to unionize.

WE wiLL NOT tell employees that we decided to lay off employees immediately instead of
waiting to a later date because the Union informed employees about our decision to lay off
employees.

WE wiLL NOT discipline, demote, or discharge employees because they and/or other employees
engage in union and protected activities.



JD-11-25

WE wiLL NOT unilaterally implement a new schedule for SPMT operators without giving the
Union an opportunity bargain over the decision, and in the absence of a good -faith overall
impasse in negotiations for a collective-bargaining agreement.

WE wiLL NOT unilaterally eliminate the bargaining unit position of working supervisor without
giving the Union an opportunity bargain over the decision, and in the absence of a good -faith
overall impasse in negotiations for a collective-bargaining agreement.

WE WILL NOT bypass the Union and deal directly with bargaining unit employees regarding their
promotion to supervisory positions outside of the bargaining unit.

WE wiLL NOT lay off employees without giving the Union an opportunity bargain over the
decision, and in the absence of a good-faith overall impasse in negotiations for a collective-
bargaining agreement.

WE WILL NOT in any like or related manner interfere with, restrain, or coerce employees in the
exercise of the rights guaranteed them by Section 7 of the Act.

WE wiLL make Xavier Dowe, Angel Gonzalez, Juan Perez, and Jonathan Santiago whole for any
loss of earnings and other benefits and for any other direct or foreseeable pecuniary harms
suffered as a result of our unlawful decisions to demote, suspend, and/or discharge them.

WE WILL, within 14 days of the Board’s order, offer Xavier Dowe, Angel Gonzalez, Juan Perez,
and Jonathan Santiago full reinstatement to their former jobs or, if those no longer exist, to
substantially equivalent positions, without prejudice to their seniority or other rights or privileges
previously enjoyed.

WE WILL, within 14 days of the Board’s Order, remove from our files any references to the
unlawful demotion, disciplines, discharges of Xavier Dowe, Angel Gonzalez, Juan Perez,
Alexander Peters, Brian Peters, Elvin Pedraza, and Jonathan Santiago and, within 3 days
thereafter, notify them in writing that this has been done and that the unlawful adverse
employment actions will not be used against them in any way.

WE wiLL make the following employees (collectively, “unlawfully laid off employees”) whole
for any loss of earnings and other benefits and for any other direct or foreseeable pecuniary
harms suffered as a result of our unlawful decisions to lay off employees:

Employees laid off on November 29 2023: Gony Alvarez; Maurice Anthony; Julian
Brito; Solomon Broadway; Evan Cahill; Jonathan Castro; Xavier Dowe; Larry Ebron;
Allen Fernadez; Randolfo Fernandez; Delvis Galvan; Angel Gonzalez; Robert Hall;
Gregory Hamilton; Julio Liriano; Manuel Martinez; Daniela Montiel; Simon Moreno;
Elvin Pedraza; Amado Perez; Alexander Peters; James Prestridge; Dominique Rodriguez;
Justin Rosenfelt; Jonathan Santiago; Juan Santos; Andrew Stets; and Tevin Williams; and
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Employees laid off on December 5, 2023: Colton Adams; Darren Carter; Raul de la Cruz;
Alexander Duca; Elioth Estrada; Dohnji Fokum; Jose Gomez; Carlos Jourdain; Steven
Limanni; Yunior Marte; Juan Perez; Mitchell Santos; and David Vazquez.

WE WILL, within 14 days of the Board’s order, offer the unlawfully laid off employees full
reinstatement to their former jobs or, if those no longer exist, to substantially equivalent
positions, without prejudice to their seniority or other rights or privileges previously enjoyed.

WE WILL, within 14 days of the Board’s Order, remove from our files any references to the
unlawful layoffs and, within 3 days thereafter, notify the unlawfully laid off employees in
writing that this has been done and that the unlawful layoffs will not be used against them in any
way.

WE WiLL, before implementing any changes in the terms and conditions of employment for
bargaining unit employees, notify and, on request, bargain with the International Association of
Bridge, Structural, Ornamental and Reinforcing Iron Workers, AFL-CIO (Union) as the
exclusive collective-bargaining representative of the employees in the following appropriate unit:

Included: All full-time and regular part-time production employees and fabricators,
including Welders, SPMT Operators, Painter/Blaster employees, General Laborers, and
Inventory Control employees employed by [EEW American Offshore Structures, Inc.] at
its facility located at 100 Offshore Drive, Paulsboro, NJ.

Excluded: All other employees, temporary employees, maintenance employees, janitorial
employees, managers, professional employees, office clerical employees, guards, and
supervisors as defined in the Act.

WE WILL, on request by the Union, rescind the changes to the SPMT operator’s schedule and
rescind the elimination of the bargaining unit position of working supervisor that we unilaterally
implemented in September and October 2023, respectively.

WE wiLL make employees affected by the unlawful unilateral changes whole for any loss of
earnings and other benefits, and for any other direct or foreseeable harms, suffered as a result of
the unlawful unilateral changes.

WE wiLL compensate Xavier Dowe, Angel Gonzalez, Juan Perez, Jonathan Santiago, all
unlawfully laid off employees, and all other employees receiving backpay in this case for the
adverse tax consequences, if any, of receiving a lump-sum backpay award, and file with the
Regional Director for Region 4, within 21 days of the date the amount of backpay is fixed, either
by agreement or Board order, a report allocating the backpay awards to the appropriate calendar
years.

WE wiLL file with the Regional Director for Region 4, within 21 days of the date the amount of
backpay is fixed by agreement or Board order or such additional time as the Regional Director
may allow for good cause shown, a copy of the W-2 forms reflecting the backpay awards for
Xavier Dowe, Angel Gonzalez, Juan Perez, Jonathan Santiago, all unlawfully laid off employees,
and all other employees receiving backpay in this case.
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WE WILL, if our facility is open when the Board’s order becomes final, or reopens, hold a
meeting or meetings during work hours at our facility, scheduled to ensure the widest possible
attendance of employees, have this notice read to you and your fellow employees in English and
Spanish by quality director Harleen Oberoi in the presence of a Board agent or, at our option, by
a Board agent in the presence of Harleen Oberoi.

EEW AMERICAN OFFSHORE STRUCTURES,
INC.

(Employer)

Dated By

(Representative) (Title)

The National Labor Relations Board is an independent Federal agency created in 1935 to enforce
the National Labor Relations Act. It conducts secret-ballot elections to determine whether
employees want union representation and it investigates and remedies unfair labor practices by
employers and unions. To find out more about your rights under the Act and how to file a charge
or election petition, you may speak confidentially to any agent with the Board’s Regional Office
set forth below. You may also obtain information from the Board’s website: www.nlrb.gov

Wanamaker Building, 100 Penn Square, East, Suite 400, Philadelphia, PA 19007

(215) 597-7601 Hours: 8:30 a.m. to 5 p.m.

The Administrative Law Judge’s decision can be found at www.nirb.gov/case/04-CA-324549 or by using the
QR code below. Alternatively, you can obtain a copy of the decision from the Executive Secretary, National
Labor Relations Board, 1015 Half Street, S.E., Washington, D.C. 20570, or by calling (202) 273-1940.

THIS IS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED BY ANYONE
THIS NOTICE MUST REMAIN POSTED FOR 60 CONSECUTIVE DAYS FROM THE
DATE OF POSTING AND MUST NOT BE ALTERED, DEFACED, OR COVERED BY ANY
OTHER MATERIAL. ANY QUESTIONS CONCERNING THISNOTICE OR COMPLIANCE
WITH ITS PROVISIONS MAY BE DIRECTED TO THE ABOVE REGIONAL OFFICE’S
COMPLIANCE OFFICER (215) 597-5354.



