NOTICE: This opinion is subject to formal revision before publication in the
bound volumes of NLRB decisions. Readers are requested to notify the Ex-
ecutive Secretary, National Labor Relations Board, Washington, D.C.
20570, of any typographical or other formal errors so that corrections can
be included in the bound volumes.

NCRNC, LLC d/b/a Northeast Center for Rehabilita-
tion and Brain Injury and 1199 SEIU United
Healthcare Workers East and Tara Golden.
Cases 03—-CA-252090, 03—CA-254186, and 03—
CA-255155

December 16, 2022
DECISION AND ORDER
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On April 21, 2021, Administrative Law Judge Ira San-
dron issued the attached decision. The Respondent filed
exceptions! and a supporting brief, the Acting General
Counsel and Charging Party Tara Golden each filed an
answering brief, and the Respondent filed a reply brief.

The National Labor Relations Board has delegated its
authority in this proceeding to a three-member panel.’

The Board has considered the decision and the record
in light of the exceptions and briefs and has decided to
affirm the judge’s rulings, findings,® and conclusions

! No party has excepted to the judge’s finding that Unit Manager
Tara Golden is a supervisor within the meaning of Sec. 2(11) of the
National Labor Relations Act or to his dismissal of the allegations that
the Respondent violated Sec. 8(a)(1) by instructing supervisors to inter-
rogate employees about their union support, threatening to report em-
ployee Cathy Todd to the New York State Department of Health, and
making coercive statements to Golden. Further, no party has excepted
to the judge’s dismissal of the allegation that the Respondent violated
Sec. 8(a)(3) and (1) by suspending Golden for allegedly texting em-
ployees in support of the Union.

2 Member Wilcox did not participate in the consideration of this
case.

3 The Respondent has excepted to some of the judge’s credibility
findings. The Board’s established policy is not to overrule an adminis-
trative law judge’s credibility resolutions unless the clear preponder-
ance of all the relevant evidence convinces us that they are incorrect.
Standard Dry Wall Products, 91 NLRB 544 (1950), enfd. 188 F.2d 362
(3d Cir. 1951). We have carefully examined the record and find no
basis for reversing the findings.

For the reasons set forth in his decision, we affirm the judge’s find-
ings that the Respondent violated Sec. 8(a)(1) by implicitly threatening
to report employee Kelly Leonard to the state nursing authority because
she engaged in union activity and by posting a memo blaming the Un-
ion for the Respondent’s decision to freeze wages.

We find it unnecessary to rely on the adverse inference drawn by the
judge from the Respondent’s failure to call human resources repre-
sentative Andrew Bennett, inasmuch as there is a dispute whether he
was employed by the Respondent at the time of the hearing, and we
would reach the same result with respect to the violations found herein
even absent that adverse inference. We otherwise find that the judge
permissibly drew adverse inferences from the Respondent’s failure to
call certain witnesses or to elicit testimony regarding particular matters
from witnesses that it did call. Contrary to the Respondent, the judge
was not required to advise it that he was considering drawing adverse
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only to the extent consistent with this Decision and Or-
der.*

As discussed below, we affirm the judge’s finding that
the Respondent violated Section 8(a)(3) and (1) by sus-
pending and discharging licensed practical nurse (LPN)
Cathy Todd because of her union activities.> We also

inferences before doing so. See Douglas Aircraft Co., 308 NLRB
1217, 1217 fn. 1 (1992). Although the Respondent also claims that
Maintenance Director John Walters no longer worked for the Respond-
ent at the time of the hearing, we find that the judge appropriately drew
an adverse inference as to him. Whereas the Respondent asserted, in its
answer to the complaint, that Bennett “was a human resources repre-
sentative from December 5, 2017 to February 7, 2020,” it stated that
“Walters has been the head of maintenance from August 31, 2015 to
present,” and nothing in the record indicates that Walters was no longer
employed by the Respondent at the time of the hearing.

4 We have amended the judge’s conclusions of law consistent with
our findings herein. We have also amended the remedy and modified
the judge's recommended Order consistent with our legal conclusions
herein, to conform to the Board's standard remedial language, and in
accordance with our decisions in Paragon Systems, Inc., 371 NLRB
No. 104 (2022), and Excel Container, Inc., 325 NLRB 17 (1997).

In accordance with our decision in Thryv, Inc., 372 NLRB No. 22
(2022), the Respondent shall also compensate employees for any other
direct or foreseeable pecuniary harms incurred as a result of the unlaw-
ful suspension and discharges, including reasonable search-for-work
and interim employment expenses, if any, regardless of whether these
expenses exceed interim earnings. Compensation for these harms shall
be calculated separately from taxable net backpay, with interest at the
rate prescribed in New Horizons, 283 NLRB 1173 (1987), compounded
daily as prescribed in Kentucky River Medical Center, 356 NLRB 6
(2010). We shall substitute a new notice to conform to the Order as
modified. Member Ring would require the Respondent to compensate
LPN Cathy Todd for other pecuniary harms only insofar as the losses
were directly caused by her unlawful suspension or discharge or indi-
rectly caused by those unlawful actions where the causal link between
the loss and the unfair labor practice is sufficiently clear, consistent
with his partial dissent in Thryv, Inc., supra, slip op. at 16-21. For the
reasons stated in his partial dissent, Member Ring disagrees with his
colleagues that the discharges of Unit Manager Tara Golden and Com-
munity Support Services Supervisor Josh Endy violated the Act.

> Todd was known to the Respondent as an active Union supporter.
The judge found, and we agree, that the Respondent initiated an inves-
tigation of Todd’s alleged mistreatment of patients in response to her
union activities. The Respondent’s claims that she mistreated patients,
if true, would certainly furnish ample grounds for discharge. But the
judge did not credit the Respondent that Todd had mistreated patients
in the egregious manner it claimed, noting, among other things, that
Todd had been employed by the Respondent for 12 years and had never
been disciplined, that her most recent performance review—just 5
months before her suspension and discharge—said nothing about mis-
treatment of patients, and that the accusations that she mistreated pa-
tients postdated her union activity. The judge further observed that
although the Respondent claimed that Todd’s conduct was “horrible,” it
did not report her to the New York State Department of Health, as it
would have been required to do had its claims about her been accurate.
Despite the fact that the judge’s findings indicate that the Respondent’s
claims were pretextual, at least in part, the judge applied the dual-
motive test under Wright Line, 251 NLRB 1083 (1980), enfd. 662 F.2d
899 (1st Cir. 1981), cert. denied 455 U.S. 989 (1982), and concluded
that the Respondent failed to prove that it would have discharged Todd
for allegedly mistreating patients even absent her union activities. As
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affirm the judge’s finding that the Respondent violated
Section 8(a)(1) by discharging Unit Manager Tara Gold-
en, a statutory supervisor, for refusing to commit an un-
fair labor practice and by unlawfully surveilling employ-
ees, as well as by creating the impression that employ-
ees’ union activities were under surveillance. However,
for the reasons stated below, we reverse the judge’s find-
ing that the Respondent violated Section 8(a)(1) by in-
structing managers to surveil employees. We affirm the
judge’s finding that Community Support Services (CSS)
Supervisor Josh Endy was a statutory employee and so
affirm the findings that the Respondent violated Section
8(a)(1) by threatening and coercively interrogating Endy
and violated Section 8(a)(3) and (1) by suspending and
discharging him.
I. THE DISCHARGE OF TARA GOLDEN

A. Facts

The Respondent operates a long-term care facility
serving patients recovering from brain injuries. Its ap-
proximately 415 employees work in five departments:
Community Support Services (CSS), dietary, nursing,
rehabilitation, and therapeutic services. Each department
is organized into smaller units. From August 2018 until
her November 20, 2019° discharge, Tara Golden was unit
manager of the neurobehavioral intensive stabilization
and rehabilitation program unit (NBI) in the nursing de-
partment. Golden reported to Director of Nursing Car-
olyn Carchidi, who reported to Administrator Patrick
Weir, the highest-ranking official at the facility. Weir
reported to Dave Camerota, the chief operating officer of
the Respondent’s parent corporation.

On July 5, Weir emailed Camerota that Unit Managers
in the nursing department had overheard employees
“talking about [u]nions” while at the facility. In a series
of emails sent over the following weeks, Camerota
stressed the “need to get ahead of the union talk,” the
“need to be speaking with staff to see where they are in
the ‘union talk,”” and the “imperative related to union
avoidance” and “addressing their concerns.” On July 29,
outside consultants arrived to assist the Respondent in
responding to the union activities at the facility. The
consultants, led by Keith Peraino, stayed for eight days

the judge correctly stated, to sustain its defense burden, an employer
cannot simply present a legitimate reason for its action but must per-
suade by a preponderance of the evidence that the same action would
have taken place even in the absence of the employee’s protected activ-
ity. See, e.g., Consolidated Bus Transit, 350 NLRB 1064, 1066 (2007).
We see no basis for rejecting the judge’s finding that the Respondent
did not sustain this burden, and we affirm his conclusion that the Re-
spondent’s suspension and discharge of Todd violated Sec. 8(a)(3) and
(1) of the Act.
¢ Dates are in 2019 unless otherwise noted.

and met with managers and supervisors during their visit.
Thereafter, they returned to the facility sporadically for
the next few months and met with employees.

On October 28, the Union filed a representation peti-
tion seeking to represent a unit of “[a]ll full-time and
regular part-time, including per diem, non-professional
employees employed by the Employer.” In the early
afternoon, Golden was summoned to a meeting with
Camerota, Peraino, and the other consultants. Camerota
accused Golden of sending a text message to the CSS
workers, informing them that they all might be terminat-
ed because of union activity. Golden denied sending
such a text. Later that afternoon, Weir told Golden that
she was suspended pending an investigation of her al-
leged “unionizing” and the text message that was sent to
the CSS employees.® Two days later, Golden was re-
called from suspension. At that time, Weir told her that
he was glad she was back, that she had potential, and that
she was trying to become a better supervisor. He stated
that he was worried she would have been so angry she
would have quit. Weir also told Golden she was an inte-
gral part of the facility, that the NBI staff were saying
good things about her, and that she was doing a really
good job.’

After October 28, the consultants returned to the facili-
ty on a consistent basis for about four weeks. During this
period, they held daily morning and afternoon group
meetings and one-on-one meetings with unit managers.'
In the morning meetings the consultants gave the manag-
ers handouts related to unionization, directing the man-
agers to provide the handouts to employees and to dis-
cuss the information with them. At afternoon meetings,
the consultants asked the managers to give feedback on
how employees had responded to the handouts—thrown
them away without reading them and shown or not
shown an interest—in order to get an idea of their reac-
tions. The consultants asked managers their impressions
regarding employees’ perspectives on the Union.

At the consultants’ recommendation, Weir implement-
ed a program to make management be more visible to
employees. The judge credited Golden’s testimony that,
at a November 4 meeting, Camerota and Peraino request-

7 The Union withdrew the petition on October 30. The Respondent
subsequently filed an RM petition, which the Regional Director dis-
missed. The Board denied the Respondent’s petition for review on
February 5, 2020.

8 No evidence that an investigation occurred was produced at the
hearing.

 She credibly testified that Weir said she “was doing wonderful
things on NBI and he was just glad that I didn't quit and that I came
back.”

19 The Respondent’s unit managers, including Golden, are statutory
Supervisors.
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ed that managers

... come in on their off shifts and monitor the staff or
ask them if they needed any assistance. But you didn't
have to give any assistance. You just were looking for
any suspicious activities. You were looking to see if
anybody was gathering in groups. We were looking to
see if—when we walked by, if they stopped speaking
or if they continued speaking. ... And they asked us to
hand out literature and talk with the staff about the lit-
erature.

Later that afternoon, Camerota told Golden that she
should not ask them whether they supported the Union,
but should report information such as employees’ body
language, their eye contact while she was talking with
them, whether particular employees crumpled up the
consultants’ literature, and if the employees spoke to
anyone after she spoke with them about the literature.!!

Several managers carried out these instructions, and
employees noticed the unusual visits. LPN Kelly Leon-
ard credibly testified that from late October to her resig-
nation in January 2020, two or three department heads or
unit managers came to the facility each night between
nine and ten p.m., walking through the unit to “either talk
to us and ask us if we needed anything or just walk
through.” She testified that it was “really odd because
the people that came in at that hour are normally people
that work dayshift, and they were department heads.”
Among the managers who visited the facility during oft-
hours were the heads of maintenance, housekeeping,
dietary services, and respiratory services. As Leonard
explained, “I don't really understand what they were go-
ing to do to help me . . . They couldn't help pass meds,
they couldn't do treatments, and they couldn't do patient
care.” Leonard could not recall any prior occasions
when a department head or unit manager from other units
came into her unit and offered to provide assistance.

However, Golden objected to the Respondent’s in-
structions to surveil employees. During the week of No-
vember 11, in a meeting with Carchidi and Carhart,
Golden stated that “people” who did not belong on the
units were coming and talking to staff about the Union
when they did not need to be there.!? She said that it was

'l The consultants remained at the facility through November. In
addition to the twice daily meetings with managers, the consultants
held meetings with employees designed to separate employees with
“soft support” for the Union from those with “hard-core support.”
Peraino testified that the assessments of union support were based on
“whatever the managers thought and whatever we would read on body
language or whatever it might be.”

12 By “people,” Golden was referring to directors and unit managers.
She explained that because the patients on her unit are more easily
agitated, stimuli are kept low, and the policy is that only persons as-
signed to the unit should be there.

“a witch hunt and it was ridiculous, and that people that
they had for the Union were not for the Union. And that
. . . there was hostility in the building.” Carhart told her
not to use the words “witch hunt,” stating that the Com-
pany was just trying to figure out who was for the Union
and who was not. Carhart then asserted that Golden had
been seen handing out union cards, to which Golden re-
sponded that she had never seen a union card or had con-
tact with the Union. Carhart asked how Golden could
prove that she was not in with the Union; Golden replied
she did not know. Golden then informed Carchidi and
Carhart that she was not willing to come in when she was
off duty or go to other units to monitor the staff.

On November 20, Golden was called to Weir’s office.
Weir told Golden that, because she was no longer “a
good fit” and that she did not seem to be able to make the
transition into a management role, she was being relieved
from her post. Golden asked what she had done wrong
and what she could work on from a managerial stand-
point. He repeated that it was just not a good fit, the
Company was going in a different direction, and she was
no longer employed.!?

B. Analysis

We agree with the judge that the Respondent unlawful-
ly discharged Golden for refusing the Respondent’s di-
rection to go to the facility on her off hours for the pur-
pose of obtaining information regarding employees’ sup-
port for the Union.!* Although an employer may observe
open union activity on or near its property, “an employer
may not do something ‘out of the ordinary’ to give em-
ployees the impression that it is engaging in surveillance
of their protected activities.” Sprain Brook Manor Nurs-
ing Home, 351 NLRB 1190, 1190-1191 (2007), citing
Loudon Steel, Inc., 340 NLRB 307, 313 (2003). In
Sprain Brook Manor, the Board found that a manager
engaged in unlawful surveillance when she went to the
workplace on a Saturday, when she normally did not
work, solely because she thought there might be organiz-
ing activity and stood at an exit door where she could be
seen observing a union meeting. The Board found that
her actions were “out of the ordinary,” specifically “be-
cause she did not ordinarily work on Saturdays,” and

13 We note that Weir and Carchidi had unlawfully discharged LPN
Todd the previous day.

14 Although we agree with the judge that the Respondent’s dis-
charge of Golden for refusing to engage in surveillance violated Sec.
8(a)(1), we dismiss his additional finding that it violated Sec. 8(a)(3),
which is not implicated by a supervisor’s discharge. See, e.g., Parker-
Robb Chevrolet, Inc., 262 NLRB 402, 402—404 (1982), enfd. sub nom.
Automobile Salesmen’s Union Local 1095 v. NLRB, 711 F.2d 383 (D.C.
Cir. 1983). We also do not rely on the judge’s citation to Texas Dental
Assn., 354 NLRB 398 (2009), a case decided by a two-member Board.
See New Process Steel, L.P. v. NLRB, 560 U.S. 674 (2010).
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that, based on the unusual timing, her surveillance was
unlawful.’® Id. at 1190-1191; see also Durham School
Services, 361 NLRB 407, 407 (2014) (finding unlawful
surveillance where manager observed employee union
activity in a way that was “out of the ordinary,” because
she had “atypically positioned herself in front of the fa-
cility” where she could observe the union activity, rather
in the rear “where she normally was stationed”).

Applying those principles here, we find that the Re-
spondent’s instructions to managers to visit the facility
on their off hours to observe and interact with staff for
the purpose of eliciting responses that would expose their
views of the Union constituted instructions to engage in
“out of the ordinary” surveillance.!® Managers, including
Golden, were directed not only to go into the workplace
to seek evidence of union activity on their off hours, as in
Sprain Brook, but also to go into areas where they did
not ordinarily work, as in Durham. The Respondent di-
rected the managers to engage the staff in ways designed
to elicit reactions that would reveal their views of the
Union, including nonverbal cues such as body language
and eye contact, notwithstanding that employees may
have chosen not to be open about their views. For exam-
ple, the Respondent directed managers to offer employ-
ees handouts for the purpose of eliciting and watching
their responses for evidence of union sentiment. Similar-
ly, managers were directed to ask employees whether
they needed assistance without any intent of actually
providing assistance but, rather, solely to observe em-
ployees’ reactions as an attempt to gauge “suspicious”
activity.

We reject our dissenting colleague’s suggestion that
the Respondent merely told the managers to observe and
offer help to the staff during these out-of-the-ordinary
visits to the workplace, and his view that visits to a
workplace at off-hours to observe open union activity
cannot be considered unlawful. Simply put, that position

15 Contrary to our dissenting colleague, the Board in Sprain Brook
Manor specifically found that the off-hours timing of the manager’s
visit to the facility made her conduct “out of the ordinary.” It was
solely the off-hours timing of her surveillance that distinguished it from
lawful observations of open union activity. We are not persuaded by
our colleague’s effort to distinguish Sprain Brook Manor. There, the
supervisor admitted she was at the facility at an unusual time specifical-
ly to observe union activity. Likewise, here the managers were at the
facility during their off-hours specifically to interact with staff after the
start of the Union’s campaign, to observe their activities, and to take
those observations back to the Respondent’s union-avoidance consult-
ants. In both cases, as the Board recognized in Sprain Brook Manor,
“[u]nder these circumstances [the supervisor’s] conduct was ‘out of the
ordinary’ and constituted unlawful surveillance.” Sprain Brook Manor,
supra, 351 NLRB at 1191.

16 As discussed below, however, the instruction from a manager to a
supervisor to engage in unlawful activity is not in itself unlawful.

is not supported by the record or by the Board’s case law.
As we have explained above, the purpose of these out-of-
the-ordinary visits was to have managers glean infor-
mation about who was and who was not for the Union by
interacting with staff, including in ways that would rea-
sonably cause them to reveal clues about their Union
support. The Respondent’s purpose, therefore, went well
beyond making innocuous offers of help or observing
open activity on its property. Rather, it was intended to
monitor—and, indeed, ferret out—union activity and
union support among employees that, in the ordinary
course, would have remained unknown to the Respond-
ent. This case, then, stands in clear contrast to cases
where the Board has found that employer actions did not
cross the line into unlawful surveillance.!”

Our colleague also contends that an employer has a
right to go into its workplace at any time, and our deci-
sion here improperly infringes on that right. But that
right is not unlimited: when the employer takes out-of-
the-ordinary actions to monitor employees in an attempt
to detect union activity or union support, the monitoring
constitutes unlawful surveillance.'®

The distinction between Sprain Brook Manor and In-
tertape Polymer Corp. v. NLRB, 801 F.3d 224 (4th Cir.
2015), on which our colleague relies, is instructive. In
Intertape Polymer, the respondent’s supervisors had be-
gun leafletting outside its facility before union supporters
arrived to also engage in leafletting. The supervisors
continued their leafletting in the subsequent days and

17 See, e.g., Aladdin Gaming, 345 NLRB 585, 585, 586 (2005) (find-
ing no violation where managers approached and spoke with union
organizers and employees openly distributing union cards in a cafeteria
frequented by both management and employees, but explaining that an
employer does violate the Act when it surveils employees engaged in
Section 7 activity by observing them in a way that is “out of the ordi-
nary” and thereby coercive); Metal Industries, 251 NLRB 1523, 1523
(1980) (no surveillance when management officials regularly stationed
themselves in the parking lot at the end of the day to say goodbye to
employees and had done so long before Union activity started; even
though a vice-president appeared in the area with a clipboard, he had
done so regularly in the past and the only change was that he stood
further away from employees than usual).

18 See, e.g., Fieldcrest Cannon, 318 NLRB 470, 502-504 (1995)
(manager who went to the employee smoking area more frequently and
spent more time on the floor than he had done before the union cam-
paign started, and who knew employees discussed the union, was un-
lawfully surveilling; manager’s behavior was “highly atypical,” and all
of the employees monitored were union supporters); K-Mart Corp., 255
NLRB 922, 923-924 (1981) (employer engaged in surveillance when,
shortly after learning of the union campaign, it began following em-
ployees who supported the union as they moved around the store and
such shadowing was out of the ordinary).

Our dissenting colleague also cites numerous legal principles related
to lawful antiunion campaigns. However, those situations are not pre-
sent here and those principles are not implicated by our decision.
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were able to observe union activity. The court found no
unlawful surveillance in significant part because the su-
pervisors “did not go to a place where union supporters
or other employees were engaged in union activities for
the purpose of ‘spying upon’ them.” Id. at 240. The
court explained that “not every ‘out of the ordinary’ ac-
tivity by an employer can be deemed, a fortiori, coercive.
... On the contrary, the cases have always considered
the employer's reason for being in a particular place at a
particular time.” 1d. at 239 (emphasis added). Here, the
reason the managers were instructed to visit the facility
at out-of-the-ordinary times was to uncover evidence
about union support, not by passive observation, but by
strategically interacting with and monitoring reactions of
the staff.

Having determined that the Respondent’s instructions
to its managers constituted instructions to engage in un-
lawful surveillance, we further adopt the judge’s finding,
for the reasons he stated, that Golden was fired for her
objections to the Respondent’s monitoring program and
express refusal to go into to the facility on her off hours
to engage in unlawful surveillance. In so finding, we
agree with the judge that the Respondent’s justifications
for the discharge were pretextual. Golden had no history
of performance deficiencies or workplace conflict. To the
contrary, on October 31 Weir told Golden that the NBI
staff was saying good things about her and that she was
doing a really good job. Yet on November 20, he fired
her, he told her that she was not a “good fit” and that the
Company was going in a different direction. At the hear-
ing Weir testified that he observed Golden “struggle” as
a unit manager and that he received “a lot” of complaints
from staff regarding how she was managing NBI, direct-
ly contradicting his October 31 statement. But nothing in
the record indicates that Golden’s performance or inter-
action with staff changed between October 31 and No-
vember 20. Moreover, as the judge found, the Director
of Nursing (to whom Golden reported) played no role in
the decision to discharge her as would be expected in a
case of performance problems, and Golden had never
been disciplined for her performance as a unit manager.
The note Weir placed in Golden’s file states that she was
terminated for her inability to transition to her manage-
ment role and for creating conflict between staff and
management. We agree with the judge that this could
not have referred to anything other than her refusal to go
to the workplace during off hours to surveil employees,
as nothing else in the record reflects a conflict around
Golden.

The Respondent contends that she would have been
fired irrespective of the refusal because she was dividing
the staff on her unit, because she was unable to grow into

her new supervisory role, and because she was interro-
gating employees about their union views or at least giv-
ing the Respondent that impression. The judge did not
credit testimony proffered to support this contention. We
find no reason to reverse his fact and credibility determi-
nations. For the above reasons, we affirm the judge’s
finding that the Respondent unlawfully fired Golden spe-
cifically for her refusal to follow the Respondent’s direc-
tion to engage in “out of the ordinary” surveillance of
employees and that the Respondent failed to establish
that it would have fired Golden even absent that refusal.
Our dissenting colleague rejects the arguments that the
Respondent has presented to the Board explaining its
rationale for discharging Golden, instead substituting his
own hypothetical rationale for the discharge. In his
view, the Respondent discharged Golden for her “overall
unwillingness” to participate in the Respondent’s anti-
union campaign and because it “reasonably believed”
that Golden supported the Union. The Respondent, how-
ever, does not itself cite this rationale for its decision to
discharge Golden; rather, it asserts that it terminated
Golden because of her failure to transition to her role as a
manager. The Respondent does not contend that Gold-
en’s failure to participate in the antiunion campaign was
the gravamen of her failure as a manager; rather, it Re-
spondent asserts that Golden’s problems with transition-
ing to her new role started earlier, at the time she was
promoted to unit manager and were reflected in her
communications with staff. Our colleague’s asserted
reason for the discharge is not what the Respondent con-
tends in its exceptions, and thus we do not rely on it.!

19 Our dissenting colleague says that, drawing reasonable inferences
from the record, he merely finds that the General Counsel did not meet
her burden to show the Respondent had an unlawful motive in dis-
charging Golden. In our view, however, our colleague impermissibly
offers justifications for the Respondent’s actions that the Respondent
itself does not assert. We also reject our colleague’s claim that there is
no contradiction between his conclusion that Golden was lawfully
discharged because the Respondent thought she supported the Union
and the Respondent’s statement that she was discharged because she
failed to transition to her role as a manager. The Respondent does not
assert that Golden was discharged because she did not support the
Respondent’s anti-union position, or that part of being a manager was
supporting the Respondent’s campaign. Yet our colleague contends that
is what the Respondent must have meant when it said Golden failed to
transition to a managerial role. We decline to make such an inference.

We find it necessary to correct inaccuracies in our colleague’s char-
acterization of the record. First, there is no testimony that the Re-
spondent fired Golden for her “unwillingness” to participate in the
campaign or because it thought she supported the Union. Weir, who
discharged her, did not say this—not in his testimony, not to Golden,
and not in his note to her file. Nor did any other witness. On the con-
trary, Golden fully participated in the campaign until November 11
when she refused to go into the workplace on her off hours to engage in
unlawful monitoring of the staff. Otherwise, Golden had willingly
engaged in lawful activity in support of the Respondent’s campaign.
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For the reasons set forth above, we conclude that the
Respondent violated Section 8(a)(1) by discharging
Golden for her refusal to engage in unlawful surveil-
lance.

II. IMPRESSION OF SURVEILLANCE, SURVEILLANCE, AND
INSTRUCTION TO SURVEIL

1. Impression of surveillance

On November 12, approximately two weeks after the
election petition was filed, employee Leonard was called
into a meeting with several managers, including Mainte-
nance Director John Walters, and the Respondent’s man-
agement consultants. Consultant Keith Peraino accused
Leonard of harassing housekeepers in the course of her
union activities and “forcing” the union on them, with
both Walters and Peraino asserting that the Respondent
had Leonard on video. Although the General Counsel
subpoenaed this video, the Respondent never produced
it.

The judge found that the Respondent violated the Act
by creating the impression of surveillance. In so find-

She did not object to distributing antiunion materials to employees at
the facility, nor did she fail to carry out a directive to report activities
that she saw while engaging in her normal duties as a unit manager.
During the week of November 4, Camerota criticized her questioning
of and reporting about the staff and gave her new directions. Golden
subsequently followed his instructions and reported on staff as he di-
rected. Camerota then approved of the way she was reporting. Our
colleague reads unstated meaning into Golden’s testimony about this
exchange. Whatever Camerota believed, he was not called to testify,
for which the judge reasonably drew an adverse inference.

Second, the record does not support our colleague’s assertion that
the Respondent “reasonably believed” that Golden supported the Union
and fired her for it. Our colleague says that “the judge found that the
Respondent lawfully suspended [Golden] on October 28 because it
believed that she supported the Union.” The judge found the suspen-
sion lawful only because Golden was a supervisor. He did not make a
finding about the Respondent’s belief or its reasonableness. The Re-
spondent had suspended Golden purportedly to investigate whether she
had texted a warning to the CSS employees after the Respondent said it
was prepared to fire them all for bringing in the Union. No evidence
substantiating this belief was put in the record. Significantly, Weir
(who fired her for different reasons) told Golden that he and Carhart did
not believe she had sent the text. There is also no basis for our col-
league to suggest that Golden’s purported dismay at the unconscionable
discharge threat is evidence that she supported the Union. Further,
Golden did not refer to the antiunion campaign overall as a “witch
hunt.” She was specifically referring to the managers going into the
workplace at out-of-the-ordinary times to surveil the staff. Our col-
league also contends that the Respondent believed Golden was handing
out Union cards. This is based solely on Golden’s testimony that Car-
hart accused her of handing out union cards. Whether Carhart believed
this or whether anyone had actually reported it to her is not in the rec-
ord. There is no basis to draw any conclusion from Carhart’s accusa-
tion, because the Respondent failed to call her to testify, and the judge
reasonably drew an adverse inference, as he did for the failure to call
Camerota. In any event, assuming arguendo Golden’s refusal to surveil
employees did make the Respondent suspect that she supported the
Union, that is not why it says it fired her.

ing—and as with his additional findings that the Re-
spondent unlawfully engaged in surveillance and in-
structed supervisors to surveil the staff—the judge did
not clearly identify which facts established which viola-
tions. However, paragraph 6(g) of the complaint, which
the judge set forth in his decision, specifically alleged
that the November 12 statement to Leonard unlawfully
created an impression that her union activities were un-
der surveillance. Although the complaint additionally
alleged that statements made to Tara Golden on October
28 created the impression of surveillance, the judge dis-
missed that allegation based on his finding that she was a
statutory supervisor. We thus construe the judge’s deci-
sion to have found an impression-of-surveillance viola-
tion based on the Respondent’s November 12 statements
to Leonard that it had her union activity on video, and we
affirm that finding.?

2. Surveillance

We adopt the judge’s finding that the Respondent un-
lawfully surveilled employees when its managers and
supervisors came to the facility at out-of-the-ordinary
hours and walked about the floor, observing and offering
to help employees.?! “The Board has often held that
management officials may observe public union activity,
particularly when such activity occurs on company prem-
ises, without violating Section 8(a)(1) of the Act, unless
such officials do something out of the ordinary.” Arrow
Automotive, 258 NLRB 860-861 (1981). When officials
do depart from their ordinary conduct, such atypical
monitoring “clearly has an inhibiting effect upon em-
ployees’ union activity and is violative of Section 8(a)(1)

20 See Mek Arden, LLC d/b/a Arden Post Acute Rehab, 365 NLRB
No. 109, slip op. at 10, 18 (2017) (employer created impression of
surveillance by telling employees that cameras were operational and
recorded audio when, in fact, cameras were not operational), enfd. 755
Fed. Appx. 12 (D.C. Cir. 2018). Further, the Respondent does not
contend, nor did it proffer evidence, that Leonard engaged in any har-
assment that would remove her union activities from the protection of
the Act.

21 We find no merit to the Respondent’s argument that the judge de-
nied the Respondent due process by finding an unalleged surveillance
or impression-of-surveillance violation. “It is well settled that the Board
may find and remedy a violation even in the absence of a specific alle-
gation in the complaint if the issue is closely connected to the subject
matter of the complaint and has been fully litigated.” Pergament United
Sales, 296 NLRB 333, 334 (1989), enfd. 920 F.2d 130 (2d Cir. 1990).
As noted above, the November 12 conversation with Leonard was
specifically alleged in the complaint to have created an impression of
surveillance. Although the complaint did not allege that the Respond-
ent unlawfully surveilled its employees’ union activity through its
efforts to increase management visibility, the facts that form the basis
of this violation were fully litigated by the parties, and the issue is
closely connected to the complaint's impression
of surveillance allegations. Thus, both parts of the Pergament test are
satisfied and the judge's finding of this violation did not deprive the
Respondent of due process.
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of the Act.” Intermedics, Inc. 262 NLRB 1407, 1415
(1982).

The Board has found unlawful surveillance in cases
like this one. For example, in Intermedics, Inc., 262
NLRB 1407, 1410, 1415 (1982), the Board adopted a
finding that the Respondent engaged in unlawful surveil-
lance by, among other activities, standing outside the
door of the quality control room watching employees.
The managers had offices elsewhere, and employees tes-
tified they had never known them to come and spend the
day in the plant walking around. Nor had they known
managers to congregate in groups watching employees in
the break room, instead of getting coffee and taking it
back to their offices. This out of the ordinary activity “in
a manner which was inconsistent with their customary
daily routines” constituted surveillance.”? See also
Parsippany Hotel, 319 NLRB 114, 126 (1995); Field-
crest Cannon, 318 NLRB 470, 502-504 (1995).

As discussed above in connection with the Respond-
ent’s unlawful discharge of Tara Golden, the Respondent
here instructed supervisors and managers to come to the
facility during their normal off-hours specifically to
glean information about who was (and who was not) for
the Union, by interacting with staff, including in ways
that would reasonably cause employees to reveal, even
unintentionally, clues about their union support. It is un-
disputed that managers then did so. That conduct had no
legitimate business purpose unrelated to employees’ Sec-
tion 7 activity, and it had a reasonable tendency to chill
employees from engaging in such activity, in violation of
Section 8(a)(1). The conduct clearly was out of the ordi-
nary for the Respondent: employee Kelly Leonard credi-
bly testified that it was “really odd because the people
that came in at that hour are normally people that work
dayshift, and they were department heads.” Leonard
further testified that she could not recall managers com-
ing in during off-hours in the past, and that their presence
was strange because they could not help with the floor’s
work. The Respondent’s aim, of course, was not to help
employees, but rather to gain information about the un-
ion sentiments of its employees by observing their body

22 We reject our dissenting colleague’s conclusion that Intermedics,
above, is distinguishable because, in his view, the supervisors there had
“no ostensible purpose other than to observe protected activity.” If that
is so, then it is equally true here. As in this case, the supervisors in
Intermedics came to the workplace at odd hours, walked around watch-
ing and spent the day with employees, and did so after the onset of
union activity. The supervisors here were told to observe employees
and report back to management at union-avoidance meetings. We find
that they, too, had no ostensible purpose other than to try to observe
employees and their protected activity. As we explain below, what they
may or may not have seen is merely happenstance and does not change
the purpose of the observation.

language, reactions to leafletting, and their behavior dur-
ing interactions with supervisors.”? We find, therefore,
that the Respondent engaged in unlawful surveillance.
We reject our dissenting colleague’s contention that
unlawful surveillance only exists if managers and super-
visors actually witness union or protected activity. Our
case law does not affirmatively support a requirement
that supervisors observe protected activity before we will
find that surveillance took place.** To the contrary, the
Board has found unlawful surveillance where there is no
indication that union or protected activity was observed.
E.g., Parsippany Hotel, 319 NLRB 114, 126 (1995)
(managers surveilled employees by following them while
they were on a walk during break time and by observing
them for three hours as they set up/served at a lunch
function, without mention of whether the managers saw
protected activity); Fieldcrest Cannon, 318 NLRB 470,
502-504 (finding a manager who went to the smoking
area more frequently and spent more time on the floor
than he had done before the union campaign engaged in
unlawful surveillance, without analysis of whether he
saw anything union-related).”® Here, the supervisors

23 Our dissenting colleague, invoking Section 8(c) of the Act, argues
that finding a surveillance violation here improperly prevents an em-
ployer from engaging in “one-on-one persuasion” of employees by
managers opposing unionization. When a manager is engaged in “one-
on-one persuasion,” our colleague asserts, he will inevitably observe
the employee’s reaction and this would amount to unlawful surveil-
lance under today’s decision — according to our colleague. We reject
this characterization of our holding here, as well as the premise from
which our colleague proceeds. As explained, the surveillance violation
we find is based on the out-of-ordinary efforts made by the Respondent
to discover the union activity and union sentiments of its employees,
and it is entirely consistent with Board precedent. It is also entirely
consistent with Board decisions finding that employers may not place
employees in a position where they must make an “observable choice”
between support for unionization and opposition to it. See, e.g. 4.0.
Smith, 315 NLRB 994, 994 (1994) (citing cases) The Board describes
such violations of Section 8(a)(1) as the unlawful interrogation of em-
ployees, but the underlying principle is the same one that informs the
Board’s approach to surveillance violations under Section 8(a)(1): that
in certain circumstances, an employer’s observation of Section 7 activi-
ty by employees has a reasonable tendency to “interfere with, restrain,
or coerce” employees in their exercise of statutory rights.

24 Here, we find our dissenting colleague’s citation to Comar Glass,
244 NLRB 379 (1979) unconvincing. While in that case the Board
noted that the only activity observed was a walk across the street to buy
soft drinks, this does not affirmatively establish that union or protected
activity must be observed in order to find a surveillance violation.
Indeed, as in the cases we have cited below, the Board has found sur-
veillance even without reference to whether such activity was observed
or not. In short, we conclude our colleague has not established that the
observation of union or protected activity is an express element of a
surveillance violation.

%5 See also, Lyman Steel, 249 NLRB 296, 302-303 (1980) (same);
Stoughton Trailers, 234 NLRB 1203, 1205, 1207 (1978) (same). Ac-
cord Trailmobile Trailer, 343 NLRB 95, 96 (2004) (employer’s instal-
lation of secret surveillance camera was unlawful surveillance, without
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came to the facility during their off-hours, a time when it
was out of the ordinary for them to appear on the floor,
and walked around, interacting with employees with no
demonstrated legitimate purpose. They acted on the Re-
spondent’s instructions to increase their presence on the
floors and report their observations of employees to
management at regular meetings.?® Even assuming that
the dissent is correct that they observed no obvious union
activity, we conclude that absence of such activity was at
best happenstance, or, equally likely, a reflection of the
chilling effect of being monitored: employees are unlike-
ly to willingly engage in open activity in front of their
supervisors, especially when those supervisors suddenly
appear at odd hours and in odd places.

We therefore adopt the judge’s finding that the Re-
spondent engaged in unlawful surveillance in violation of
Section 8(a)(1) when its supervisors and managers en-
gaged in the out-of-the-ordinary conduct of coming to
the facility during their off hours to observe and interact
with employees in order to determine their union senti-
ments.

3. Instruction to surveil

Although we find the Respondent engaged in unlawful
surveillance, we reverse the judge’s finding that the Re-
spondent independently violated Section 8(a)(1) by in-
structing its supervisors to engage in that surveillance.

Citing Resistance Technology, Inc., 280 NLRB 1004
(1986), enfd. mem. 830 F.2d 1188 (D.C. Cir. 1987), the
judge found that, because supervisors acted on the Re-
spondent’s instruction to commit unlawful surveillance,
the instruction itself constituted a separate violation of
the Act. In Resistance Technology, the Board found that
the employer violated the Act when a supervisor dis-
closed to employees that higher-level management had
asked her to engage in unlawful interrogation. 280
NLRB at 1006 fn. 5. In so finding, the Board stated that

discussion of what it may or may not have captured on camera, when
the employer failed to show it had a legitimate purpose for the installa-
tion; the appropriate “inquiry is whether the photographing or videotap-
ing has a reasonable tendency to interfere with protected activity under
the circumstances.”); Hialeah Hosp., 343 NLRB 391, 393-394 (2004)
(employer unlawfully surveilled known union supporter by installing a
hidden camera in his workroom; although it claimed to have installed
the camera due to concerns about employee’s low productivity and
possible sleeping on the job, evidence showed that the camera was
installed to find a pretext for discharging him).

26 We reject our dissenting colleague’s benign characterization of the
Respondent’s instruction to supervisors, i.e., that they were to come in
and to engage with employees while the employees were working their
normal shifts, not to observe known union activity. The supervisors
were not trying to engage with staff on a social level, or even observe
their work performance, but rather to report their observations in man-
agement meetings, at times in the presence of the Respondent’s union
avoidance consultants.

[t]he mere issuance of instructions, even if to perform
unlawful acts, to supervisors to find out the identity of
union supporters and the union sympathies of employ-
ees cannot in itself interfere with, restrain, and coerce
employees in the exercise of their statutory rights
where those instructions are neither carried out nor dis-
closed to the employees.

280 NLRB at 1006-1007. Relying on that language, the
judge concluded that Resistance Technology holds that the
issuance of instructions to surveil would itself interfere with
employees’ rights where the instructions either were carried
out or were disclosed to the employees.

We reject the judge’s interpretation of Resistance
Technology. In Resistance Technology, the Board did not
find the employer’s instruction unlawful, although it had
been disclosed to employees. Rather, the Board modified
the judge’s recommended order to remove a paragraph
that would have required the respondent employer there
to cease and desist from instructing its mangers to surveil
employees. Id. at 1007, 1023.

Applying Resistance Technology as binding precedent,
we reverse the judge’s finding that the Respondent sepa-
rately violated the Act by instructing supervisors to en-
gage in surveillance and we dismiss this allegation.?’

I1I. JOSH ENDY
A. Supervisory Status

a. Facts

The Respondent’s CSS department is responsible for
checking on and caring for residents, protecting safety,
and signing residents in and out. Josh Endy is one of two
night supervisors for the CSS department, and during the
night shift, the nursing supervisor is the only other su-
pervisor regularly in the building. Although Endy and
the other CSS supervisor, Josie Cruz, considered Cruz to
be the lead supervisor, Endy was scheduled to work at
least two shifts per week without Cruz. Between seven
and ten CSS employees worked the night shift, including

27 In the absence of a Board majority to overrule Resistance Tech-
nology, Chairman McFerran and Member Prouty apply that case here
for institutional reasons. They note that Resistance Technology reversed
prior caselaw that would have found an employer’s instructions to its
supervisors to engage in unlawful conduct was itself an unfair labor
practice. See Cannon Electric, 151 NLRB 1465, 1468-1469 (1965). In
their view, the principles in Cannon Electric bear considering and they
would be open to reconsidering Resistance Technology in a future
appropriate case.

Member Ring agrees that the instruction-to-surveil allegation must
be dismissed even assuming the management-visibility program consti-
tuted unlawful surveillance. He believes, however, that it did not, for
the reasons stated in his separate opinion.
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Cruz and Endy.

One of the CSS supervisor’s duties is to assign em-
ployees to a post each shift. The judge credited Cruz’s
testimony that this process would take 10 to 15 minutes
if everyone scheduled to work reported for their shifts. It
would take closer to 30 minutes if one or more employ-
ees were absent, which occurs frequently. After com-
pleting the assignment sheet, one of the supervisors
would submit it to the nursing supervisor, who would
review it. Completing the assignment sheet entailed as-
signing employees to the following posts: close visual
observation (CVO) of a single resident, in either the neu-
robehavioral intensive stabilization and rehabilitation
program unit (NBI)*® or another unit; increased supervi-
sion (IS),” either in the NBI or another unit; therapeutic
support;*® break relief for employees assigned other
posts; or monitoring the front desk. Endy would com-
plete the assignment sheet whenever he was the only
CSS supervisor or if Cruz was running late. If neither
Cruz nor Endy was working, the nursing supervisor or
the most senior CSS employee would make the assign-
ments.

NBI posts are considered the most difficult, as violent
or aggressive residents are housed there. Nevertheless,
no special training was given to CSS employees with
respect to different posts. In assigning employees to
posts, Endy testified without contradiction that he con-
sidered employees’ preferences, abilities, and relation-
ships with particular residents, as well as the need to ro-
tate more difficult assignments. Endy additionally testi-
fied that he would not assign a novice employee or a
woman to work on the NBI unless they requested it.3!

b. Analysis

Section 2(11) of the Act defines a “supervisor” as an
individual holding the authority to engage in or effective-
ly recommend any 1 of the 12 listed supervisory func-
tions, provided the individual exercis-
es independent judgment in doing so. “It is well estab-
lished that the ‘burden of proving supervisory status rests
on the party asserting that such status exists.”” Oakwood
Healthcare, Inc., 348 NLRB 686, 694 (2006) (quot-
ing Dean & Deluca New York, Inc., 338 NLRB 1046,
1047 (2003)). The party seeking to prove supervisory

28 As we have noted above, the NBI houses patients who have be-
havioral problems that pose a risk of harm to themselves or others.

29 1S entails performing checks on certain patients every 15 minutes.
Tr. 196:9-13.

30 Therapeutic support entails walking through the facility and offer-
ing assistance as needed. Tr. 773:6-12.

31 For a short period of less than 2 months in late 2018, the CSS su-
pervisors used a strict rotation system for making CSS assignments, but
then they returned to their regular method of making assignments based
on the multiple factors described above.

status must establish it by a preponderance of the evi-
dence. 1d.*?

To “exercise ‘independent judgment’ an individual
must at minimum act . . . free of the control of others and
form an opinion or evaluation by discerning and compar-
ing data.” Id. at 692-693. A judgment is not independ-
ent if “it is dictated or controlled by detailed instruc-
tions” or if there is “only one obvious and self-evident
choice.” Id. at 693. Nor is an assignment based on inde-
pendent judgment if it is made based on nothing more
than known skills that make the assigned employee ca-
pable of doing the job. See G4S Government Solutions,
Inc., d/b/a WSI Savannah River Site, 363 NLRB No. 113,
slip op. at 3 (2016).

Here, there is no dispute that CSS supervisors “assign”
employees to a post. The judge concluded that Endy did
not, however, exercise independent judgment in doing
so, finding that the assignments were routine in nature
because “all CSS staff were capable of performing all
posts, and none of them had any special training or edu-
cation that made them uniquely qualified for any particu-
lar assignment.”

We agree. While Endy considered the rotation of par-
ticularly difficult assignments and the distribution of
work with more challenging patients, the very fact that
these assignments were at various times distributed
among different employees demonstrates that all staff
could perform the work. Contrary to our dissenting col-
league, we do not find that Endy exercised independent
judgment: no objectively “wrong” choice could have
been made. Although he may have kept novice employ-
ees away from the more difficult assignments, this seems
not so much the exercise of independent judgment of
skill and ability, but rather a practice based on an easily
measurable metric (i.e., time in service). The same is true
for keeping women away from those patients that might
sexually assault them — it is a clear practice based on the
basic fact that the employee is female. Similarly, taking
note of employee preferences reflects just that — a prefer-
ence, not a particularized ability to do a certain job.

In so doing, we distinguish this situation from that in
Oakwood, above, finding independent judgment existed

32 In setting forth the legal standard for determining supervisory sta-
tus, the judge relied on Brusco Tug & Barge, Inc., 359 NLRB 486
(2012), which was rendered invalid by the Supreme Court's decision
in NLRB v. Noel Canning, 573 U.S. 513 (2014). We note, however,
that a properly constituted Board reaffirmed and incorporated by refer-
ence the decision in Brusco Tug & Barge. See 362 NLRB 257 (2015).
Additionally, we do not rely on the judge’s citation to Mercy General
Health Partners Amicare Home Care, which appears to be a regional
director’s decision of which review was not sought and therefore not
precedential. See Case No. 07-RC-204105, 210 LRRM 1131, 2017—
WL 6034114 (Oct. 12, 2017).
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when a charge nurse assigned staff based on her
“weigh[ing] the individualized condition and needs of a
patient against the skills or special training of available
nursing personnel. Oakwood, 348 NLRB 686, 693
(2006). Unlike that situation, here the record shows that
Respondent has not met its burden to produce clear evi-
dence of the requisite special skills or training for certain
staff members as compared to others in performing par-
ticular tasks. While there may be differences in on-the-
job experience between one employee and the next, there
are not clear skill differences in training or abilities to
perform the core functions of the job. See Lynwood
Manor, 350 NLRB 489 (2007) (respondent produced
little evidence regarding the factors considered and did
not show that nurses make assignments tailored to patient
conditions and nurse skill sets).

We disagree with our dissenting colleague that the 10
to 15 minutes that it ordinarily takes to make employee
assignments means that those decisions are made using
independent judgment. First, we note that time is not
determinative; what matters, rather, is whether the as-
signment process is governed by fixed criteria. Here,
while assignments are not made according to a manual,
Endy nevertheless assigns employees who possess simi-
lar skills and qualifications. That he considers factors
such as distribution of difficult assignments, gender, and
the relative time in service of each employee necessarily
will take some time, but the determinations do not rise to
a level that would constitute independent judgment.

We find, therefore, that Endy is not a statutory super-
visor within the meaning of Section 2(11) of the Act.*

B. Threat and Interrogation of Endy

Having found Endy is not a statutory supervisor, we
proceed to consider the allegations that the Respondent
threatened and interrogated him in violation of Section
8(a)(1). We agree with the judge that it did. The Board
has long held that a respondent engages in coercive inter-
rogation if, “under all the circumstances, the interroga-
tion reasonably tends to restrain, coerce, or interfere with
rights granted under the Act.” Rossmore House, 269
NLRB 1176, 1177-1178, affd. 760 F.2d 1006 (9th Cir.
1985). Relevant factors include: the background; the na-
ture of the information sought; the identity of the ques-
tioner; the place and method of the questioning; and the
truthfulness of the employee's reply to the questioning.
Medcare Associates, Inc., 330 NLRB 935, 939 (2000);
Sunnyvale Medical Clinic, 277 NLRB 1217, 1218

3 In so finding, we do not rely on the judge’s citation to Azusa
Ranch Market, 321 NLRB 811, 812 (1996), which was decided pre-
Oakwood. We agree with the judge that no other basis exists to find
supervisory status.

(1985).

Here, the record shows that in a series of emails on
November 11, Peraino, Camerota, and Rinn discussed
Endy’s status at the company, with Peraino stating “He is
blatantly anti company and breaking every policy. Not a
supervisor.” Camerota replied, “If he is not following our
philosophy, please feel free to relieve him of his duties
today. Endy was summoned to a meeting with Peraino
and CSS Director DeAbreu that evening. According to
the credited testimony, Peraino asked Endy if he knew
why he was there, to which Endy replied he did not.
Peraino stated it was because of his union activity, that
his handing out union authorization cards was illegal,
and the company was going to sue him. Peraino contin-
ued asking questions, including whether Endy knew who
else was handing out cards and why he wanted a union.
Endy said he would not answer. DeAbreu then indicated
Endy would be suspended pending an investigation.
There is no evidence of a subsequent investigation by the
Respondent. Endy was mailed a notice of termination
dated November 27, but effective as of November 11.

Applying the totality of the circumstances test above,
we find that Endy was called to a private conference in
an administrative conference room with members of sen-
ior management. The nature of the information sought
went directly to Endy’s own union activities and those of
his coworkers, including accusations of purportedly ille-
gal conduct. In addition, Endy was informed he would be
suspended because of the Respondent’s accusations. We
therefore find that the Respondent unlawfully interrogat-
ed Endy in violation of Section 8(a)(1) of the Act.

We further find, in agreement with the judge, that the
Respondent’s threat of a lawsuit constitutes a further,
independent violation of Section 8(a)(1). When analyz-
ing alleged threats, the Board asks, “whether the threat
would reasonably tend to interfere with, restrain, or co-
erce an employee in the exercise of his Section 7 rights.”
Network Dynamic Cabling, 351 NLRB 1423, 1427
(2007). This test is an objective one, not based on sub-
jective coerciveness. Sunbelt Rentals, Inc., 370 NLRB
No. 102, slip op. at 3 (2021). The Board has long held
that threatening to sue an employee for engaging in pro-
tected activity violates the Act. S.E Nichols Marcy Corp.,
229 NLRB 75, 75 (1977). The Respondent here did just
that.

C. Suspension and Discharge of Endy

As noted above, Endy was told he was suspended dur-
ing the November 11 meeting with Peraino and DeA-
breu, and he was discharged by letter dated November 27
but effective as of November 11. We agree with the
judge, for the reasons he stated, that the Respondent vio-
lated Section 8(a)(3) and (1) of the Act by suspending
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and discharging Endy.

The credited testimony shows that, after the events de-
scribed above, the managers told Endy that he was sus-
pended pending an investigation. However, Endy became
upset and threw his badge on the table, pulled the door
open hard enough to cause a dent in the wall and break a
trash can. We agree with the judge that the General
Counsel has established a prima facie case under the
Board’s Wright Line analysis.** The Respondent knew
Endy was a Union supporter, displayed animus toward
that protected activity by its threats and interrogation
earlier in the meeting, and discharged Endy. We further
find that the Respondent failed to meet its burden to
show it would have suspended and discharged Endy ab-
sent his protected activity. Key Food, 336 NLRB 111,
111-112 (2001). First, any work-related concerns con-
veyed in the emails between members of management
earlier on November 11 were not mentioned at the meet-
ing later that day and were not included as reasons for
discharge in the termination documents.®® Second, we
note that there is no evidence that the Respondent con-
ducted an investigation after the meeting, despite its
statements that Endy would be suspended pending an
investigation. Finally, we note that Endy was never dis-
ciplined for the purported performance concerns and
there is no evidence of progressive discipline in the rec-
ord

The Respondent presented no evidence that it would
have discharged Endy absent his union activity.’® The
judge discredited the Respondent’s claim that Endy
threw his badge at Peraino and DeAbreu and found that,
at most, Endy threw his badge on the table. We find no
basis for reversing his credibility determination. Stand-
ard Dry Wall Products, 91 NLRB 544 (1950), enfd. 188
F.2d 362 (3d Cir. 1951). The judge further found that
Endy slammed a door when he left the meeting, causing
a small dent. We agree that, in the context of Peraino’s
accusatory and coercive statements, this does not rise to a
level justifying discharge and does not remove Endy
from the protection of the Act. See Key Food, 336
NLRB 111, 113 (2001) (“an employer cannot provoke an
employee to the point where he commits an indiscretion
and then rely on that conduct to terminate his employ-
ment.”)

We therefore find that the Respondent violated Section

34251 NLRB 1083 (1980), enfd. 662 F.2d 899 (1st Cir. 1981), cert.
denied 455 U.S. 989 (1982).

35 These included Endy’s wearing a t-shirt and using earbuds while
working.

36 For this reason, we find it unnecessary to address the Respond-
ent’s argument that the judge should have applied General Motors, 369
NLRB No. 127 (2020), when considering the impact of Endy’s out-
burst.

8(a)(3) and (1) by its suspension and discharge of Josh
Endy.

AMENDED CONCLUSIONS OF LAW

1. Substitute the following for Conclusion of Law 3:

By discharging Tara Golden, the Respondent engaged
in unfair labor practices affecting commerce within the
meaning of Section 2(6) and (7) of the Act and violated
Section 8(a)(1) of the Act, and by suspending and dis-
charging Josh Endy and Cathy Todd, the Respondent
engaged in unfair labor practices affecting commerce
within the meaning of Section 2(6) and (7) of the Act and
violated Section 8(a)(3) and (1) of the Act.

2. Delete Conclusion of Law 4(b) and reletter the sub-
sequent sub-paragraphs accordingly.

ORDER

The Respondent, NCRNC, LLC d/b/a Northeast Cen-
ter for Rehabilitation and Brain Injury, Lake Katrine,
New York, its officers, agents, successors, and assigns,
shall

1. Cease and desist from

(a) Suspending, discharging or otherwise discriminat-
ing against employees for supporting 1199SEIU United
Healthcare Workers East (the Union) or any other labor
organization.

(b) Discharging or otherwise discriminating against
supervisors for refusing to engage in unfair labor practic-
es.

(c) Creating the impression that it is engaged in sur-
veillance of its employees’ union or other protected con-
certed activities.

(d) Placing employees under surveillance to determine
whether they are engaged in union or other protected
concerted activities.

(e) Threatening employees with loss of their profes-
sional licenses or lawsuits because they engage in pro-
tected concerted activities.

(f) Interrogating employees about their union sympa-
thies or the union activities of other employees.

(g) Telling employees that the Union is to blame for a
freeze in their wages.

(h) In any like or related manner interfering with, re-
straining, or coercing employees in the exercise of the
rights guaranteed them by Section 7 of the Act.

2. Take the following affirmative action necessary to
effectuate the policies of the Act.

(a) Within 14 days from the date of this Order, offer
Josh Endy, Tara Golden and Cathy Todd full reinstate-
ment to their former jobs or, if those jobs no longer exist,
to substantially equivalent positions, without prejudice to
their seniority or any other rights or privileges previously
enjoyed.
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(b) Make Josh Endy, Tara Golden and Cathy Todd
whole for any loss of earnings and other benefits, and for
any other direct or foreseeable pecuniary harms suffered
as a result of the discrimination against them, in the
manner set forth in the remedy section of the judge’s
decision as amended in this decision.

(c) Compensate Josh Endy, Tara Golden, and Cathy
Todd for the adverse tax consequences, if any, of receiv-
ing lump-sum backpay awards, and file with the Region-
al Director for Region 3, within 21 days of the date the
amount of backpay is fixed, either by agreement or
Board order, a report allocating the backpay awards to
the appropriate calendar year(s) for each employee.

(d) File with the Regional Director for Region 3, with-
in 21 days of the date the amount of backpay is fixed by
agreement or Board order or such additional time as the
Regional Director may allow for good cause shown, a
copy of Josh Endy’s, Tara Golden’s, and Cathy Todd’s
corresponding W-2 forms reflecting the backpay awards.

(e) Within 14 days from the date of this Order, re-
move from its files any reference to the unlawful dis-
charges and suspension, and within 3 days thereafter,
notify Josh Endy, Tara Golden and Cathy Todd in writ-
ing that this has been done and that the discharges and
suspensions will not be used against them in any way.

(f) Preserve and, within 14 days of a request, or such
additional time as the Regional Director may allow for
good cause shown, provide at a reasonable place desig-
nated by the Board or its agents, all payroll records, so-
cial security payment records, timecards, personnel rec-
ords and reports, and all other records, including an elec-
tronic copy of such records if stored in electronic form,
necessary to analyze the amount of backpay due under
the terms of this Order.

(g) Post atits Lake Katrine, New York facility copies
of the attached notice marked “Appendix.”*’ Copies of

371f the facility involved in these proceedings is open and staffed by
a substantial complement of employees, the notices must be posted
within 14 days after service by the Region. If the facility involved in
these proceedings is closed or not staffed by a substantial complement
of employees due to the Coronavirus Disease 2019 (COVID-19) pan-
demic, the notices must be posted within 14 days after the facility reo-
pens and a substantial complement of employees have returned to
work. If, while closed or not staffed by a substantial complement of
employees due to the pandemic, the Respondent is communicating with
its employees by electronic means, the notice must also be posted by
such electronic means within 14 days after service by the Region. If the
notice to be physically posted was posted electronically more than 60
days before physical posting of the notice, the notice shall state at the
bottom that “This notice is the same notice previously [sent or posted]
electronically on [date].” If this Order is enforced by a judgment of a
United States court of appeals, the words in the notice reading “Posted
by Order of the National Labor Relations Board” shall read “Posted
Pursuant to a Judgment of the United States Court of Appeals Enforc-
ing an Order of the National Labor Relations Board.”

the notice, on forms provided by the Regional Director
for Region 3, after being signed by the Respondent’s
authorized representative, shall be posted by the Re-
spondent and maintained for 60 consecutive days in con-
spicuous places, including all places where notices to
employees are customarily posted. In addition to physi-
cal posting of paper notices, notices shall be distributed
electronically, such as by email, posting on an intranet or
an internet site, and/or other electronic means, if the Re-
spondent customarily communicates with its employees
by such means. Reasonable steps shall be taken by the
Respondent to ensure that the notices are not altered,
defaced, or covered by any other material. If the Re-
spondent has gone out of business or closed the facility
involved in these proceedings, the Respondent shall du-
plicate and mail, at its own expense, a copy of the notice
to all current employees and former employees employed
by the Respondent at any time since October 31, 2019.

(h) Within 21 days after service by the Region, file
with the Regional Director for Region 3 a sworn certifi-
cation of a responsible official on a form provided by the
Region attesting to the steps that the Respondent has
taken to comply.

IT IS FURTHER ORDERED that the complaint is dismissed
insofar as it alleges violations of the Act not specifically
found.

Dated, Washington, D.C. December 16, 2022

Lauren McFerran, Chairman

David M. Prouty, Member

(SEAL) NATIONAL LABOR RELATIONS BOARD
MEMBER RING, dissenting in part.

I agree with the majority on many of the issues in this
case.! We part ways, however, with respect to three is-
sues. First, I would reverse the judge’s finding that the

! Specifically, I join my colleagues in adopting the judge’s findings
that the Respondent violated Sec. 8(a)(1) of the Act by (1) creating an
impression of surveillance when it told employee Kelly Leonard that it
had her union activity on video, (2) implicitly threatening Leonard with
the loss of her nursing license for engaging in union activity, and (3)
posting a memo blaming the Union for the Respondent’s decision to
freeze wages. I also join my colleagues in adopting the judge’s finding
that the Respondent violated Sec. 8(a)(3) and (1) by discharging Cathy
Todd for engaging in union activity. Additionally, I join them in dis-
missing the allegation that the Respondent violated Sec. 8(a)(1) by
instructing its supervisors to surveil employees.
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Respondent violated Section 8(a)(1) by placing employ-
ees’ union activity under surveillance. Second, I would
reverse the judge’s finding that the Respondent violated
Section 8(a)(1) by discharging supervisor Tara Golden.
Third, I would find that CSS Supervisor Josh Endy was a
supervisor within the meaning of Section 2(11) of the
Act, and T would therefore reverse the judge’s findings
that the Respondent violated the Act by threatening, in-
terrogating, suspending, and eventually discharging him.

1. Surveillance and the Discharge of Supervisor Tara
Golden

The majority finds that the Respondent unlawfully dis-
charged a supervisory employee, Tara Golden, for refus-
ing to obey what it finds to be an instruction to engage in
unlawful surveillance of union activity, even though the
instruction-to-surveil allegation must be dismissed, and
there is no evidence that any union activity was ob-
served. In my view, however, the conduct the Respond-
ent instructed its managers and supervisors to engage in
was not unlawful surveillance. Accordingly, I dissent
from the majority’s finding that the Respondent unlaw-
fully surveilled employees. Moreover, the record fails to
show that the Respondent discharged Golden for diso-
beying a directive to engage in “out of the ordinary” ob-
servation of employees’ open union activities. Rather,
the record shows that it was Golden’s overall unwilling-
ness to comply with her duty as a supervisor to partici-
pate in the Respondent’s lawful opposition to the union-
organizing campaign, and the Respondent’s reasonable
belief that Golden actually supported the Union, that
motivated the Respondent’s decision to discharge her.?
Accordingly, I would find that Golden was not dis-
charged for refusing to obey an instruction to commit an
unfair labor practice. Because I believe the majority’s
decision on these points is contrary to established prece-
dent and not supported by substantial evidence, I respect-
fully dissent.

The relevant facts may be briefly stated. After the Re-
spondent became aware that its employees were discuss-
ing unionization in summer 2019, its parent company
retained the services of a consulting firm. The consult-
ants, who arrived on-site at the end of July, provided
managers® with training regarding what they could and
could not do in response to an organizing campaign. In

2 The majority accuses me of crafting a “hypothetical rationale” on
the issue of Golden’s discharge. I have not. The burden here is on the
General Counsel to prove that the Respondent had an unlawful motive
in discharging Golden. In finding that the General Counsel failed to
satisfy her burden, I have drawn reasonable inferences from the record.

3 For ease of reference, I will use the term managers to include both
managers and statutory supervisors. The Respondent’s unit managers,
like Golden, are statutory supervisors.

addition, the consultants assessed the management at the
facility by walking around the building, observing, and
talking to employees to ascertain their concerns. The
consultants discovered problems with leadership and
recommended, among other things, that management be
more visible to employees and develop a better rapport
with them. Based on these recommendations, the Re-
spondent asked managers to be more visible to employ-
ees by visiting the facility on their off time, walking
through the building, talking to employees about their
concerns, and offering them assistance with their work.
The consultants also discovered significant employee
dissatisfaction with the Respondent’s director of nursing
and director of human resources, both of whom were
replaced as a result.

In late October, after the filing of the election petition,
the consultants maintained a consistent presence at the
facility, holding twice-daily meetings with management,
including the Respondent’s unit managers. At morning
meetings, the consultants reiterated the “do’s and
don’t’s” under the Act, distributed a “fact of the day”
flyer which they asked management to hand out to em-
ployees, and generally asked managers about what they
were seeing and whether they had any questions. At the
afternoon meetings, the consultants asked managers to
provide feedback on how employees responded to the
handouts—whether they showed interest or, to the con-
trary, whether they threw the flyers away without reading
them—and their impressions regarding employees’ per-
spectives on the Union.*

Other aspects of what management was asked to do
may be inferred from the instructions given specifically
to Golden. In addition to the foregoing, Golden was in-

4 The judge found that managers and supervisors were also instruct-
ed to report back what they heard the Union was telling employees and
whether the Union was approaching employees in the cafeteria or held
a meeting over the weekend, and he further found that the only way
managers would have been able to learn these things was by either
interrogating employees or surveilling them. The judge based these
findings on GC Exh. 11. That exhibit is an email from Keith Peraino,
the head of the consultant team, cryptically stating, as an agenda item
for a management meeting, “any statements fro[m] managers that the
1199 is still here such as ‘1199 said everything was frozen’ or ‘no one
can get fired” or ‘they are approaching employees in the cafeteria’ or
they had a meeting over the weekend.” Contrary to the judge, interro-
gation or surveillance are not the only ways managers could acquire
this information. Peraino’s email may be understood as soliciting re-
ports about statements that employees volunteered to managers or that
managers may have overheard in the course of their lawful interactions
with employees. Moreover, there is no evidence that any supervisor or
manager was told to, or did, observe employees in the cafeteria or
breakrooms on their nonworking time or before or after their shifts (let
alone surveil employees on weekends to see if they attended a union
meeting). To the contrary, the instruction to offer employees assistance
with their work suggests that the managers were to interact with and
observe employees while they were on duty.
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structed to report back employees’ body language and
whether employees made eye contact with her while she
was speaking with them. She was also instructed to re-
port whether any employees crumpled up the “fact of the
day” handouts she gave them and whether they talked
with anyone after she spoke with them about the
handouts. Golden was instructed to monitor the staff to
see if they were doing their jobs,’ to ask if they needed
assistance, and to look out for suspicious activities, in-
cluding whether employees gathered in groups, stopped
speaking when managers walked by, or engaged in non-
job-related activities. There is no evidence that any
manager observed any union activity.®

The complaint alleges, and the judge found, several
unfair labor practices premised on a mistaken view that
the Respondent’s antiunion campaign entailed unlawful
surveillance of union activity. To the contrary, nothing
about the Respondent’s request that its managers and
supervisors actively participate in the antiunion cam-
paign, including by watching what employees do in the
workplace as it might relate to the union-organizing ef-
fort and reporting their observations at daily meetings,
amounted to unlawful surveillance in violation of the
Act. The judge also found that Golden, a unit manager
and statutory supervisor, was discharged for refusing to
comply with instructions to engage in unlawful surveil-
lance of employees’ union activity, and the majority af-
firms this finding. For the reasons stated below, I disa-
gree.

The Board has long held that “[u]nion representatives
and employees who choose to engage in their union ac-
tivities at the employer’s premises should have no cause
to complain that management observes them.” Milco,
Inc., 159 NLRB 812, 814 (1966), enfd. 388 F.2d 133 (2d
Cir. 1968); see, e.g., Southwestwire Co., 277 NLRB 377,
378 (1985) (“[W]here the employees are conducting their
activities in the open and on or near company premises,
the Board has decided that surveillance is not unlaw-
ful.”), enfd 820 F2d 453 (D.C. Cir. 1987). Had there
been any union activity to be seen, observing it would
have been perfectly lawful, since under well-settled prec-
edent, “an employer’s mere observation of open, public
union activity on or near its property does not constitute

3> The judge found that Golden testified that managers were request-
ed to come in on their off shifts and monitor the staff. Golden’s actual
testimony with regard to monitoring was that “[y]ou were just monitor-
ing staff to see if they were doing their jobs.”

¢ The Board has dismissed an allegation of surveillance in the ab-
sence of evidence that supervisors or managers witnessed any union
activity. See Comar Glass Co., 244 NLRB 379, 379 (1979) (dismiss-
ing surveillance allegation where, during observation alleged as surveil-
lance, “the only activity engaged in by employees consisted of their
walking across the street to buy soft drinks”).

unlawful surveillance.” Hoschton Garment Co., 279
NLRB 565, 567 (1986).

There also was nothing unlawful about the Respondent
requiring its supervisors to watch for union activity in the
workplace and report what they observe. See Florida
Builders, 111 NLRB 786, 787 (1955) (“[W]e do not ad-
here to the [] doctrine . . . that an employer’s mere in-
structions to supervisors to ascertain information con-
cerning the union activity of employees is violative of
the Act, whether or not the instructions are accompanied
by a direction that unlawful means be used to obtain the
information . . . .”). The Board has often used emphatic
and unequivocal language to describe an employer’s
right to instruct supervisors to participate in opposing an
organizing campaign and to discipline them for not fol-
lowing instructions. In Western Sample Book and Print-
ing Co., Inc., 209 NLRB 384 (1974), the Board found
that the employer acted lawfully when it discharged three
supervisors because they “were not doing enough for the
Company in its campaign against the Union,” including
failing to reveal “substantial information concerning the
Union and the union activities of the employees whom
they supervised.” Id. at 389. The Board specifically
affirmed the judge’s decision on this point, id. at 384,
which included the following:

[TThere has been established a class of employees,
meeting the statutory definition of supervisors, who can
be brow beaten, harassed, threatened, and discharged
for failure to prevent the unionization of the establish-
ment where they are employed, or, as in the instant
case, if the employer concludes that such supervisors
have exerted insufficient energy in discovering infor-
mation concerning the union and thereby failed to assist
the employer's antiunion campaign.

Id. at 390. The Board reached the same result in Purolator
Products, 270 NLRB 694 (1984), enfd. mem. 776 F.2d 365
(D.C. Cir. 1985), where it adopted the judge’s finding that

merely requiring supervisors to report what they see
and hear in the normal course of their day, even though
the supervisors detest being ‘finks’ and informers, and
discharging the supervisors for failure to be adequate
‘finks’ in the employer’s estimation, is not illegal. . . .
The fact is that an employer has a legitimate interest in
learning what his supervisors know, for the law im-
putes their knowledge to him.

Id. at 740. Accordingly, an instruction to supervisors to
observe and report union activity in the workplace is not an
instruction to engage in unlawful surveillance.

The Board has found unlawful surveillance where the
employer’s observations are calculated to interfere with
or disrupt union activity. See Gainesville Mfg. Co., 271
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NLRB 1186, 1188 (1984) (supervisors physically
blocked distribution of leaflets on public property); Haw-
thorn Co., 166 NLRB 251 (1967) (during organizing
campaign, foreman adopted the practice of sitting at em-
ployee tables in the cafeteria instead of the foremen's
table), enfd. in pertinent part 404 F.2d 1205 (8th Cir.
1969). Golden was not instructed to do any of these
things. The Respondent asked Golden to report what she
saw while observing and interacting with employees, and
it sought to determine from those reports which employ-
ees were for and which against the Union. As the prece-
dent discussed above makes clear, however, these facts
provide no valid basis for finding a violation of the Act.
To the contrary, the Respondent was perfectly within its
rights in acting to ascertain its employees’ union senti-
ments through observation of open union activity in the
workplace and to require that its supervisors assist it in
doing so.”

In sum, the facts of this case are clear: the Respond-
ent’s antiunion campaign required supervisors to actively
engage with employees, to communicate the employer’s
viewpoint by distributing “fact of the day” flyers, and to
report back what they saw and heard, including any un-
ion activity. At most, that is what Golden was instructed
to do.® This was not an instruction to engage in unlawful
surveillance, consistent with the principle that the Re-
spondent was within its rights to require supervisors to
carry out its campaign.

In finding to the contrary, the majority cites the princi-
ple that out-of-the-ordinary observation is unlawful, and
they find that principle applicable here because supervi-
sors were instructed to visit the facility on their off hours.
Admittedly, some Board decisions may provide superfi-
cial support for this view. See, e.g., Aladdin Gaming,
LLC, 345 NLRB 585, 585-586 (2005) (“[A]n employer
violates Section 8(a)(1) when it surveils employees en-
gaged in Section 7 activity by observing them in a way

7 The Respondent directed Golden to watch out for “suspicious ac-
tivity,” including whether employees gathered in groups, stopped
speaking when managers walked by, or engaged in nonjob-related
activities. Even assuming that this instruction would reasonably be
understood to characterize union activity as “suspicious,” there is no
evidence that any employee was aware of this instruction. Further,
because the Respondent could lawfully instruct its supervisors to ob-
serve open union activity, it is irrelevant that, in the course of doing so,
it may have told the supervisors that it viewed such activities as suspi-
cious.

8 The judge credited Golden’s testimony that she was told that the
Respondent was “trying to figure out who was for the Union and who
was not.” For the purpose of deciding this case, I accept this credibility
determination, even though the judge also found that Golden’s testimo-
ny was confused, and there is considerable evidence that she may have
been confused about what she was asked to do and about the sequence
of events.

that is ‘out of the ordinary’ and thereby coercive.”). But
the actual holdings of those cases are much narrower.
Indeed, Aladdin Gaming itself went on to stress that
“[i]ndicia of coerciveness include the duration of the
observation, the employer’s distance from its employees
while observing them, and whether the employer en-
gaged in other coercive behavior during its observation.”
Id. at 586. Moreover, even taking the out-of-the-
ordinary standard at face value, I reject my colleagues’
finding that instructing supervisors to report to the work-
place on their off hours makes this an instruction to en-
gage in out-of-the-ordinary activity. Management is en-
tirely within its rights to require its supervisors to report
to the workplace at times of its choosing—and, as shown
above, it is also within its rights to instruct its supervisors
to participate in lawful efforts to oppose union organiz-
ing. It is not an unfair labor practice to exercise these
rights simultaneously. A contrary finding would be un-
workable because it would interfere with an employer’s
right to operate its business, including by changing how
it manages and supervises employees. See NLRB v.
Jones & Laughlin Steel Co., 301 U.S. 1, 45-46 (1937)
(“The Act does not interfere with the normal exercise of
the right of the employer to select its employees or to
discharge them. . . . [T]he Board is not entitled to make
its authority a pretext for interference with the right of
discharge when that right is exercised for other reasons
than such intimidation and coercion.”).

Consistent with these principles, the Board has applied
its “out of the ordinary” standard to the employer’s con-
duct in observing union activity, not to anything out of
the ordinary an employer might do. The focus has been
on the way the employer undertakes its observation of
protected activities and whether that behavior was itself
“out of the ordinary.” See, e.g., Partylite Worldwide,
Inc., 344 NLRB 1342, 1342 (2005); Arrow Automotive
Industries, 258 NLRB 860, 860 (1981), enfd. mem. 679
F.2d 875 (4th Cir. 1982). In the vast majority of cases,
the Board has found unlawful surveillance where man-
agement representatives positioned themselves in places
that were out of the ordinary—typically in physical
space,’ but also in virtual “space”!*—in order to observe

° See, e.g., Boar’s Head Provisions Co., 370 NLRB No. 124, slip
op. at 1 fn. 2, 21-22 (2021) (finding surveillance where employer’s
security guards engaged in out-of-ordinary conduct by standing in
employee parking lot observing employees as they distributed union
flyers); Stahl Specialty Co., 364 NLRB No. 56, slip op. at 15-16 (2015)
(finding surveillance where employer’s HR official engaged in out-of-
ordinary conduct by repeatedly parking her car on driveway leading to
employee parking lot to observe union handbilling of employees at
entrance to driveway); Alcoa, Inc., 363 NLRB 368, 381-382 (2015)
(finding surveillance where employer’s general manager engaged in
out-of-ordinary conduct by positioning himself so that arriving employ-
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union activity. In other cases, a finding of out-of-the-
ordinary conduct has been based on unexplained or inad-
equately explained actions taken by a manager or super-
visor while observing union activity—such as photo-
graphing, videotaping, or writing notes—even if the ob-
servation without more would have been lawful.!' And
the Board has found out-of-the-ordinary conduct based
both on where the employer’s agent positioned himself to
observe union activity and what he did while doing so.'?

ees would have to walk past him on their way to where union agents
were distributing handbills 10 feet away), enfd. 849 F.3d 250 (5th Cir.
2017); Durham School Services, L.P., 361 NLRB 407, 407 (2014)
(finding surveillance where supervisor who typically worked at rear of
facility positioned herself in front of facility to observe union activity);
Allied Medical Transport, Inc., 360 NLRB 1264, 1278 (2014) (finding
surveillance where employer’s CEO parked 10 feet away from entrance
to hotel and watched as employees entered to attend union meeting),
enfd. 805 F.3d 1000 (11th Cir. 2015); Partylite Worldwide, Inc., 344
NLRB 1342, 1342 (2005) (finding surveillance where managers and
supervisors engaged in out-of-ordinary conduct by standing at entranc-
es to employee parking lot watching employees taking literature from
union agents); Yenkin-Majestic Paint Corp., 321 NLRB 387, 394-395
(1996) (finding surveillance where managers engaged in out-of-
ordinary conduct by standing at plant entrances during shift change to
observe union handbilling of employees), enfd. mem. per curiam 124
F.3d 202 (6th Cir. 1997); Parsippany Hotel Management Co., 319
NLRB 114, 117-118, 126 (1995) (finding surveillance where security
guards trailed pro-union employees out for a walk, stopping when they
stopped and following when they proceeded), enfd. 99 F.3d 413 (D.C.
Cir. 1996); Arrow Automotive Industries, 258 NLRB at 861 (finding
surveillance where supervisors engaged in out-of-ordinary conduct by
standing at each of three entrance gates, observing employees as they
passed union handbillers); Dadco Fashions, Inc., 243 NLRB 1193,
1198-1199 (1979) (finding surveillance where supervisor attended
union meeting held at a church and repeatedly drove past a second
union meeting held in a roadside park), enfd. 632 F.2d 493 (5th Cir.
1980 ) (abrogated on other grounds by NLRB v. U.S.A. Polymer Corp.,
272 F.3d 289 (5th Cir. 2001)).

10 See, e.g., National Captioning Institute, Inc., 368 NLRB No. 105,
slip op. at 5-6 (2019) (finding surveillance where employer, through
management-friendly employee, monitored an invitation-only employ-
ee Facebook group dedicated to discussing unionization); AdvanceP-
ierre Foods, Inc., 366 NLRB No. 133, slip op. at 1 fn. 4, 24-25 (2018)
(finding surveillance where employer scrutinized union sympathizers’
Facebook pages), enfd. 966 F.3d 813 (D.C. Cir. 2020).

1 See, e.g., Spectrum Juvenile Justice Services, 368 NLRB No. 102,
slip op. at 14 (2019) (finding surveillance where employer’s executive
director jotted notes while observing picketers); Crown Cork & Seal
Co., 254 NLRB 1340, 1340 (1981) (finding surveillance where, even
assuming observation of union handbilling was otherwise lawful, per-
sonnel manager took notes while observing handbilling, and no expla-
nation for doing so was offered), enfd. mem. 691 F.2d 506 (9th Cir.
1982); Barnes Hospital, 217 NLRB 725, 727-728 (1975) (finding
surveillance where security guard, without adequate reason for doing
so, videotaped employees taking handbills from union organizers);
Holly Farms Poultry Industries, 186 NLRB 210, 210 fn. 1, 212-213
(1970) (finding surveillance where employer’s safety director, without
justification for doing so, photographed employees taking literature
from union agents).

12 See, e.g., Eddyleon Chocolate Co., 301 NLRB 887, 888 (1991)
(finding surveillance where employer’s president parked within 15 feet
of union organizer, watched employees as organizer handed them lit-

Sprain Brook Manor Nursing Home, LLC, 351 NLRB
1190 (2007), cited by the majority, is not to the contrary.
There, a nursing home administrator was found to have
engaged in unlawful surveillance of union activity when
she visited the facility at an out-of-the-ordinary time—a
Saturday, when she was not ordinarily in the work-
place—and positioned herself at an out-of-the-ordinary
place—an exit door nearest employees attending a union
meeting at the edge of the employer’s property—and did
so for the sole purpose of observing employees’ union
activities. Nothing in Sprain Brook suggests that the
Board deemed the timing of the administrator’s visit to
the facility independently sufficient to make her conduct
“out of the ordinary” and therefore unlawful.!* Moreo-
ver, the administrator admitted that she was at the facility
during her off hours solely for the purpose of observing
union activity she knew would be taking place. In con-
trast, the Respondent’s request to supervisors was not to
come in on their off-duty time solely to observe known
union activity, but rather to come in and engage and in-
teract with employees while the employees were working
their normal shifts in the workplace. Thus, Sprain Brook
does not compel a finding that the presence of manage-
ment at an unusual time is sufficient without more to
constitute out-of-the-ordinary conduct for surveillance
purposes.'4

The majority’s opinion also fails to take into account
that the Respondent’s rights under Section 8(c) are im-
plicated here, and that substantial Board precedent pro-
tects those rights. As part of the Respondent’s antiunion
campaign, managers and supervisors distributed “fact of
the day” flyers expressing the Respondent’s viewpoint
regarding unionization. There is no allegation or evi-
dence that in these flyers, the Respondent threatened
reprisals or force or promised benefits. Thus, the distri-
bution of the flyers was conduct protected by Section
8(c) of the Act, regardless of whether their distribution
was “out of the ordinary.” See Intertape Polymer Corp.
v. NLRB, 801 F.3d 224, 240 (4th Cir. 2015). In Intertape
Polymer, the Fourth Circuit held that where an employer
observes union activity in the course of its own 8(c)-
protected conduct, a balance must be struck between the

erature, and spoke into his car telephone as he watched until organizer
left).

13 Contrary to the majority’s suggestion, Sprain Brook simply does
not present the issue of whether the manager would have unlawfully
surveilled employees if she had merely been at the office at an unusual
time for a legitimate reason—for example, if she had to catch up on
time-sensitive paperwork—and, while there, occasionally glanced at
the union meeting while looking out her office window.

4 Intermedics, Inc., 262 NLRB 1407 (1982), cited by the majority,
is distinguishable. The supervisors’ observation of employees in that
case had no ostensible purpose other than to observe protected activity.
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employer’s rights under Section 8(c) and the employees’
rights under Section 7. 801 F.3d at 238."% In the instant
case, there is no such balance to be struck. There is no
evidence that employees observed by management were
ever seen to engage in union activity, so there is nothing
to put in the balance against the Respondent’s right to
communicate its views regarding unionization. Under
these circumstances, a finding that the Respondent un-
lawfully surveilled its employees merely because its
managers and supervisors engaged in out-of-the-ordinary
conduct by visiting the workplace at unusual times—
assuming arguendo such may constitute out-of-the-
ordinary conduct—would amount to nothing less than a
nullification of the Respondent’s right under Section 8(c)
to express its views.

Even more concerning is the majority’s suggestion that
an employer’s observation of employees’ reactions to
being handed antiunion literature constitutes out-of-the-
ordinary surveillance. It is virtually impossible for a
supervisor to hand such literature to an employee without
noticing his or her reaction. Thus, on my colleagues’
view of the law, an employer would provide a basis for
the General Counsel to allege, and the Board to find, that
it had surveilled employees in violation of Section
8(a)(1) simply by engaging in the unquestionably Section
8(c)—protected act of passing out antiunion literature in
person. What’s worse, in-person conversation generally
includes observing, and responding to, the reactions of
one’s interlocutor. Thus, if the majority were correct,
attempting to engage in one-on-one persuasion would not
merely be evidence of surveillance but would, in fact,
constitute unlawful surveillance. Either of these results
runs headlong into Section 8(c), which expressly pro-
vides that the “expressing of any views, argument, or
opinion, or the dissemination thereof . . . shall not consti-
tute or be evidence of an unfair labor practice . . . if such
expression contains no threat of reprisal or force or
promise of benefit.” 29 U.S.C. § 158(c) (emphasis add-
ed).

As cases I have cited above clearly establish, it is not

!5 Contrary to majority’s suggestion, the fact that the supervisors’
leafletting in Intertape began before the union’s was not essential to the
Fourth Circuit’s holding, as demonstrated by the court’s favorable
citation to Arrow-Hart, Inc., 203 NLRB 403 (1971), and Aladdin Gam-
ing, above, 345 NLRB 585. Arrow-Hart also involved simultaneous
leafletting by an employer and union in close proximity. Unlike in
Intertape, however, there was no finding that the employer’s leafletting
began before the union’s. If anything, the judge’s vague finding in
Arrow-Hart that the union began electioneering 7 days before the elec-
tion and the employer campaigned 3 of those days suggests that the
employer began leafletting after the union. 203 NLRB at 405. And in
Aladdin, on two separate occasions, managers approached employees
engaged in off-duty solicitation in the employee dining room to discuss
management’s view of unionization. 345 NLRB at 586.

unlawful surveillance for a supervisor to observe open
union activity on or near the employer’s property. While
I do not question that an employee’s reaction to being
handed antiunion literature in the workplace by a super-
visor can be deemed protected activity, it is protected
activity that cannot possibly occur other than openly in
the presence of the supervisor. It is therefore strange to
suggest that it is even capable of being surveilled. Ra-
ther, the appropriate lens through which to view an em-
ployer seeking to induce employees to reveal their union
sympathies is interrogation or polling. Cf. Allegheny
Ludlum Corp., 333 NLRB 734, 745-746 (2001) (em-
ployer unlawfully polled employees by asking them to
appear in antiunion campaign video), enfd. 301 F.3d 167
(3d Cir. 2002). But here, there is no allegation that the
Respondent engaged in coercive interrogation by passing
out literature to employees, nor would such conduct
amount to unlawful interrogation under our precedent.!'®
Simply put, it is not unlawful for employers to seek to
determine which employees support the union—
provided, of course, that they do not use unlawful means
to do so.

Finally, even assuming arguendo that visiting the facil-
ity on off-duty time, without more, qualifies as out-of-
the-ordinary conduct, the record fails to establish that
Golden’s unwillingness to visit the facility off-shift was
the reason for her discharge. What the record demon-
strates is that it was Golden’s overall unwillingness to
fully support the Respondent’s antiunion campaign as a
supervisor, as well as the Respondent’s reasonable belief
that Golden actually supported the Union, that were the
reasons for the discharge.!” The Respondent was entitled
to discharge Golden for these reasons. See, e.g., Western
Sample Book and Printing Co., Inc., 209 NLRB at 390
(holding that employer can discharge supervisors for
“failure to prevent the unionization of the establishment

. or ... if the employer concludes that such supervi-
sors have exerted insufficient energy in discovering in-
formation concerning the union and thereby failed to
assist the employer’s antiunion campaign”). Substantial
evidence does not support a finding that the Respondent
unlawfully discharged Golden for refusing to obey in-
structions to engage in unlawful surveillance.

By her own admission, Golden never embraced the

16 See Rossmore House, 269 NLRB 1176, 1177-1178 (1984), affd.
sub nom. Hotel & Restaurant Employees Union, Local 11 v. NLRB, 760
F.2d 1006 (9th Cir. 1985).

17 Peraino testified that the Respondent feared that Golden was try-
ing to aid the Union by intentionally drawing an unfair labor practice
charge. Tr. 827. There is, therefore, no contradiction between the
Respondent’s assertion that it fired Golden for interrogating employees
about their union support and my finding that the Respondent dis-
charged her for supporting the Union.
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Respondent’s efforts to communicate its message. In-
deed, the judge found that the Respondent lawfully sus-
pended her on October 28 because it believed that she
supported the Union, and there are no exceptions to that
finding. With regard to her participation in the Respond-
ent’s campaign, Golden testified that she initially at-
tempted to talk to and educate staff about the pros and
cons of the Union, “[b]ut for the most part, I told the staff
to do their own research.” Starting the week of Novem-
ber 11, moreover, Golden “shut down” and “was very
discouraged about what was happening in the building”
with the Respondent’s campaign. While she “continued
to take the [Respondent’s campaign] literature . . . and
bring it to the units,” she refused to “speak to the staff
about the literature anymore.” In addition, although
Golden continued to attend the daily meetings that the
consultants held with supervisors, she stopped participat-
ing in the discussions, and she stopped going to other
units during her duty time as she had been directed to do.
Instead, Golden expressed opposition to the Respond-
ent’s campaign, complaining that “people were coming
up on the units that didn’t belong on the units, talking to
staff about the Union that didn’t need to be there.” At
one meeting, Golden also voiced an employee’s com-
plaints about the campaign. As the judge noted, she also
refused to visit the facility on off-duty time.

After one of the consultant meetings, during which
Golden testified that she was “very upset,” the Respond-
ent’s senior managers met with her. According to Gold-
en’s credited account of that meeting, Regional Vice
President Mary Pat Carhart “asked me what I had to say.
And I exploded and said that this was a witch hunt and it
was ridiculous, that people they had for the Union were
not for the Union. And that people—there was hostility
in the building.” (Tr. 75.) At this meeting, Golden was
confronted with a new allegation about her support for
the Union. Specifically, she was informed that she had
been seen handing out Union cards. Golden denied the
allegation, going so far as to claim that she had never
even seen a Union card. On November 20, the Respond-
ent discharged Golden.

At the time of her discharge, Golden had refused to
participate in many aspects of the Respondent’s anti-
union campaign and had twice been suspected of conduct
supporting the Union. The judge, whose decision the
majority adopts in relevant part, did not consider any of
this conduct and instead concluded that Golden’s refusal
to participate in unlawful surveillance was the reason for
her discharge. In making this finding, the judge cited
only Weir’s testimony that “there was a frustration that
she continued to do the same things that she had been
educated not to do; not learning how to be a manager and

to take those kind of directions regarding what we are
able and could be . . . doing.” This statement by Weir,
the judge concluded, proves that the Respondent’s reason
for discharging Golden was her refusal to comply with
“the consultants’ directives.” The judge listed those “di-
rectives” in his decision without explaining precisely
what, in them, constituted an instruction to engage in
unlawful surveillance. He seems to have found Peraino’s
statements in the email introduced into the record as GC
Exhibit 11 particularly damning in this regard. I have
already explained why that email does not support the
judge’s finding that interrogation or surveillance were
the only ways managers could obtain the information
Peraino sought. Among the other “directives” the judge
listed was the instruction to visit the facility on off-duty
time. To the extent the judge found that Golden was
discharged for refusing to comply with that directive, the
record as a whole does not support such a finding.

First, as noted above, the Respondent lawfully sus-
pended Golden on October 28 because it believed that
she supported the Union. Golden’s conduct after her
suspension gave the Respondent every reason to believe
that she continued to support the Union. Indeed, the Re-
spondent specifically cited those concerns at the climac-
tic November 11 meeting only nine days before Golden
was discharged. That the Respondent knew Golden did
not support its antiunion campaign is clear. Golden had
been criticized for failing to report what she observed;!®
she had mostly stopped participating in consultant meet-
ings; and to the extent she did participate in those meet-
ings, she appeared to be advocating for employees by
expressing their concerns. To the extent there was any
doubt about Golden’s supervisory loyalty to the Re-
spondent in its campaign, it was extinguished at the
meeting with Carhart, where Golden, by her own de-
scription, “exploded” and called the Respondent’s cam-
paign a “witch hunt.” All this evidence supports a find-
ing that Golden’s support for the Union and her lack of
support for the antiunion campaign were the reasons she
was discharged, and lawfully so. Purolator Products,
270 NLRB at 740 (“[D]ischarging the supervisors for
failure to be adequate ‘finks’ in the employer’s estima-
tion, is not illegal.”); Western Sample Book, 209 NLRB
at 389 (supervisors lawfully discharged because in man-
agement’s opinion, “they were not doing enough for the
Company in its campaign against the Union”); Parker-

18 After Golden returned from her suspension on November 4, the
Respondent told Golden that she was “a great actress, a great liar or
clueless” based on her reporting. She also had to be counseled not to
report whether she thought employees were for or against the union, but
only to report body language, whether or not they made eye contact
with her, and how they reacted to the company literature.
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Robb Chevrolet, 262 NLRB 402, 404 (1980) (“The dis-
charge of supervisors as a result of their participation in
union or concerted activity—either by themselves or
when allied with rank-and-file employees—is not unlaw-
ful for the simple reason that employees, but not supervi-
sors, have rights protected by the Act.”), rev. denied 711
F.2d 383 (D.C. Cir. 1983); accord Florida Power &
Light Co. v. IBEW Local 641, 417 U.S. 790, 808 (1974)
(“Congress sought to assure the employer of the loyalty
of his supervisors by reserving in him the right to . . .
discharge such supervisors because of their involvement
in union activities or union membership . . . ).

On the other hand, besides timing, the record does not
support a finding that Golden’s refusal to come in on off-
duty time was the reason for her discharge. Unlike
Golden’s alleged activity in support of the union and her
opposition to the antiunion campaign, there is no evi-
dence that the Respondent had been aware of Golden’s
refusal to come in during off-duty times until the very
end. Moreover, there is nothing in the record to suggest
that the Respondent attempted to enforce the off-duty
requirement or had any discussions with her about not
coming in. Senior managers had raised with Golden oth-
er concerning conduct, specifically her alleged union
support and her characterization of the campaign as a
“witch hunt,” but there is no evidence that they expressed
concern over whether she was coming in on her off-duty
time. There is nothing linking Golden’s discharge to her
refusal to visit the facility while off duty until, according
to the judge’s decision, Golden expressed her opposition
to coming in on her off-duty time at the contentious
meeting with management officials.!” But even in that
context, Golden was not responding to any criticism or
complaint by the Respondent over her off-duty conduct.
Rather, it was Golden who brought up that subject when
she declared what she was unwilling to do to prove that
she wasn’t a union supporter. No one in the meeting
reacted negatively to this statement, despite management
officials having reacted negatively at that same meeting
to Golden’s “witch hunt” comment. In sum, the evi-
dence demonstrates that the Respondent’s focus at this
contentious meeting was its reasonable belief that Gold-

19 The judge credited Golden’s testimony that, in this meeting, she
“reiterated that [she] was not willing to come in on [her] off time and
monitor staff, to prove to them that [she] was not a Union organizer or
a Union leader, and that [she] was not going to other units to monitor
staff on [her] on-time either.” For the purposes of deciding this case, I
accept the credibility determination, even though Golden offered this
testimony in response to a leading question by counsel, who asked
Golden whether she “discussed any activities or activities off work
time” after Golden testified that she did not recall saying anything else
at that meeting. Golden’s statement is the only evidence in the record
that the Respondent knew of her refusal to come in off-duty.

en supported the Union and her opposition to the Re-
spondent’s antiunion campaign.

Nor is this evidence contradicted by the Respondent’s
statement that Golden was discharged for failing to make
the transition from a unit nurse to a supervisor. Accord-
ing to Golden’s credited testimony, administrator Patrick
Weir told Golden that she was no longer “a good fit,” she
did not seem to be able to make the transition into a
management role, and she was being relieved from her
post. Golden asked what she had done wrong and what
she could work on from a managerial standpoint. Weir
repeated that it was just not a good fit, the Company was
going in a different direction, and she was no longer em-
ployed. The judge and my colleagues find this explana-
tion pretextual. It was not pretextual. It was an accurate
explanation. As the record demonstrates, Golden was
terminated because she failed to act like a supervisor
instead of an employee in carrying out the Respondent’s
campaign. Indeed, “fail[ing] to transition from unit nurse
to UM” exactly describes Golden’s failure and is exactly
why the Respondent fired her.?°

For the reasons stated above, I would reverse the
judge’s findings that the Respondent engaged in unlaw-
ful surveillance of union activity or unlawfully instructed
its managers and supervisors to engage in unlawful sur-
veillance.?! And even if the Respondent’s instructions to
its managers and supervisors included a component that
constituted out-of-the-ordinary conduct—i.e., visiting the
facility during off-duty times—the record shows that the
Respondent discharged Golden for her overall unwilling-
ness to participate in the Respondent’s antiunion cam-
paign and because it reasonably believed Golden sup-
ported the Union. Accordingly, I would reverse the
judge’s findings that the Respondent violated Section
8(a)(1) by engaging in unlawful surveillance and by dis-
charging Golden for refusing to commit an unfair labor
practice, and I dissent from the majority’s contrary find-
ings.

2. Josh Endy’s Supervisory Status
The majority also upholds the judge’s finding that

20 Accepting the Respondent’s stated—and truthful—reason for dis-
charging Golden renders the judge’s other grounds for finding the
discharge unlawful irrelevant. Golden’s prior performance and lack of
prior discipline, and the fact that the director of nursing was not in-
volved in the decision to discharge her, are immaterial if the decision
was over her failures in the union campaign. For the same reason,
comparator data involving other misconduct are also immaterial. On
the other hand, the judge’s finding that Golden’s termination was “mo-
tivated by the consultants” only further supports the conclusion that her
termination was for failing to meet the Respondent’s supervisory ex-
pectations in the campaign, which the consultants were directing.

21 As noted above, I also agree that the instruction-to-surveil allega-
tion must be dismissed for the additional reasons given by the majority.
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Community Support Services (CSS) Supervisor Josh
Endy was an employee, not a statutory supervisor. In my
view, the majority places undue emphasis on the un-
skilled nature of CSS employees’ work and overlooks the
competing, employee-specific factors that CSS supervi-
sors consider in assigning employees to very different
posts.

In support of my conclusion that Endy exercises inde-
pendent judgment in assigning employees, a few points
bear emphasizing.?? First, it takes a minimum of 10 to 15
minutes—and frequently takes as many as 30 minutes—
for a CSS supervisor to assign the seven to ten CSS em-
ployees each evening, and the nursing supervisor spends
another 15 minutes each evening reviewing the assign-
ments. Second, the duties corresponding to the different
posts can vary considerably, from staffing the front desk
to prolonged observation of residents who pose a danger
to themselves or others. Third, CSS supervisors consider
a number of competing factors when making assign-
ments—employee preference, ability, experience, and
relationships with particular patients, as well as the need
to fairly distribute difficult assignments—and although
the CSS supervisors briefly utilized a strict rotation sys-
tem, they abandoned it after less than 2 months.

The judge found Endy and fellow CSS Supervisor Jo-
sie Cruz used routine judgment, not independent judg-
ment, in assigning employees because “all CSS staff
were capable of performing all posts, and none of them
had any special training or education that made them
uniquely qualified for any particular assignment,” and
the majority adopts that finding. I am not persuaded by
this analysis.

As an initial matter, I disagree with the majority’s
characterization of the assignments as “routine.” The
assignments at issue vary considerably, and an ill-
conceived assignment could lead to serious consequenc-
es. For example, assigning an employee who lacked the
necessary experience to conduct close visual observation
of an NBI?® resident could place the employee, the resi-
dent, and possibly other residents in danger. Further, the
testimony established that the CSS supervisors consider
multiple factors in making assignments, including expe-
rience, employee preference, employees’ relationships
with particular residents, and the relative difficulty of
various assignments to ensure that the more challenging

22 Because [ would find that Endy is a supervisor based on his au-
thority to assign employees, I find it unnecessary to reach the Respond-
ent’s separate arguments that Endy is a statutory supervisor because he
possesses authority to discipline or responsibly direct employees.

23 The NBI is the neurobehavioral intensive stabilization and rehabil-
itation program unit, where the Respondent houses patients who have
behavioral problems that pose a risk of harm to themselves or others.

ones are distributed equitably over time, while also tak-
ing care not to assign anyone to a post he or she cannot
safely handle. Weighing these several factors, CSS su-
pervisors make assignment decisions “free of the control
of others” by “discerning and comparing data,” exercis-
ing judgment in a manner that “rise[s] above the merely
routine or clerical.” Oakwood Healthcare, 348 NLRB
686, 693 (2006). The fact that it ordinarily takes the CSS
supervisors between 10 and 15 minutes (and as many as
30 minutes if an employee calls out, as frequently hap-
pens) to assign 7 to 10 employees supports a conclusion
that the assignments require thought and deliberation.
Likewise, the fact that the Respondent quickly aban-
doned a mechanical assignment method—the strict rota-
tion system tried for less than 2 months in 2018—
indicates a need for independent judgment in the assign-
ment process. I also do not believe that the nursing su-
pervisor would devote 15 minutes a day to reviewing the
duty roster if the assignments were as routine as the ma-
jority suggests.

I further disagree with the majority’s suggestion that
the unskilled nature of the CSS employees’ work means
that Cruz and Endy must not use independent judgment
when making assignments. In this regard, although the
record indicates that employees do not have training that
would make employees particularly suited for certain
posts, it does not follow that CSS employees are inter-
changeable. The record reflects that the CSS supervisors
consider employees’ ability to staff various posts as well
as their rapport with residents when assigning employees
to CVO** and IS® duties. Thus, although CSS employ-
ees are not qualified to work one post over another based
on formal training, they are far from interchangeable, and
the CSS supervisors consider their relative abilities and
other characteristics that make certain employees a better
fit than others for certain posts. Moreover, the CSS su-
pervisors also balance these factors against potentially
competing considerations, such as employee preference
and the need to rotate difficult assignments. I would find
that in doing so, the CSS supervisors exercise independ-
ent judgment in assigning CSS employees.  See
Oakwood Healthcare, 348 NLRB at 698 (finding that
charge nurses exercised independent judgment in assign-
ing nursing personnel to patients where charge nurses
made assignments “based upon the skill, experience, and
temperament of . . . nursing personnel and on the acuity
of the patients™).2

24 Close visual observation of a single resident.

% Increased supervision. IS entails performing checks on certain pa-
tients every 15 minutes.

26 The judge distinguished Oakwood Healthcare on the basis that (1)
the individuals found to be supervisors in Oakwood Healthcare made
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Because Endy possesses the authority to assign using
independent judgment, he is a supervisor within the
meaning of Section 2(11) of the Act. As Endy is not a
statutory employee, I would dismiss the allegations that
the Respondent discriminatorily suspended and dis-
charged him in violation of Section 8(a)(3) and (1) and
that it threatened and coercively interrogated him in vio-
lation of Section 8(a)(1). See Parker-Robb Chevrolet,
Inc.,262 NLRB at 404.

Dated, Washington, D.C. December 16, 2022

John F. Ring, Member

NATIONAL LABOR RELATIONS BOARD

APPENDIX

NOTICE TO EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we
violated Federal labor law and has ordered us to post and
obey this notice.

assignments “on a regular basis” rather than each night; (2) in the in-
stant case, “staff were rotated so that employees shared the difficult
tasks or patients”; and (3) “unlike the situation in Oakwood Healthcare,
nothing suggests that the assignments Endy or Cruz made had any
bearing on employees’ opportunities to be considered for future promo-
tions or rewards.” My colleagues distinguish Oakwood Healthcare on
the basis that the Respondent “has not met its burden to produce clear
evidence of the requisite special skills or training for certain staff mem-
bers as compared to others in performing particular tasks.”

I am not persuaded by the judge’s or my colleagues’ attempt to dis-
tinguish Oakwood Healthcare. First, if anything, the greater frequency
of the CSS supervisors’ exercise of their authority to assign tends rather
to support than detract from their supervisory status. Second, as ex-
plained above, rotating assignments to achieve an equitable distribution
of difficult tasks and patients is just one factor among others that CSS
supervisors take into consideration in making assignments. Third, the
impact of assignments on employees’ opportunities for promotion or
other rewards played no role whatsoever in the Board’s determination
of whether the charge nurses at issue in Oakwood Healthcare possessed
authority to assign and exercised independent judgment in doing so.
Finally, my colleagues read Oakwood Healthcare too narrowly. As the
language quoted above shows, the Board there found that the charge
nurses whose supervisory status was at issue exercised independent
judgment in assigning nursing personnel to patients where the charge
nurses made assignments “based upon the skill, experience, and tem-
perament of . . . nursing personnel and on the acuity of the patients.”
348 NLRB at 698.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on
your behalf

Act together with other employees for your bene-
fit and protection

Choose not to engage in any of these protected
activities.

WE WILL NOT suspend, discharge or otherwise discrim-
inate against any of you for supporting 1199 SEIU Unit-
ed Healthcare Workers East (the Union) or any other
labor organization.

WE WILL NOT discharge or otherwise discriminate
against supervisors for refusing to engage in unfair labor
practices.

WE WILL NOT create the impression that we are en-
gaged in surveillance of your union or other protected
concerted activities.

WE WILL NOT place you under surveillance to deter-
mine whether you are engaged in union or other protect-
ed concerted activities.

WE WILL NOT threaten you with the loss of your pro-
fessional licenses or a lawsuit if you engage in protected
concerted activity.

WE WILL NOT interrogate employees about their union
sympathies or the union activities of other employees.

WE WILL NOT tell you that the Union is to blame for a
freeze in your wages.

WE WILL NOT in any like or related manner interfere
with, restrain, or coerce you in the exercise of the rights
listed above.

WE WILL, within 14 days from the date of the Board’s
Order, offer Josh Endy, Tara Golden, and Cathy Todd
full reinstatement to their former jobs or, if those jobs no
longer exist, to substantially equivalent positions, with-
out prejudice to their seniority or any other rights or priv-
ileges previously enjoyed.

WE wILL make Josh Endy, Tara Golden, and Cathy
Todd whole for any loss of earnings and other benefits
resulting from their discharges and suspensions, less any
net interim earnings, plus interest, and WE WILL also
make them whole for any other direct or foreseeable pe-
cuniary harms suffered as a result of their unlawful dis-
charges and suspensions, including reasonable search-
for-work and interim employment expenses, plus inter-
est.

WE wiLL compensate Josh Endy, Tara Golden, and
Cathy Todd for the adverse tax consequences, if any, of
receiving lump-sum backpay awards, and WE WILL file
with the Regional Director for Region 3, within 21 days
of the date the amount of backpay is fixed, either by
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agreement or Board order, a report allocating the back-
pay awards to the appropriate calendar year(s) for each
employee.

WE WILL file the Regional Director for Region 3, with-
in 21 days of the date the amount of backpay is fixed by
agreement or Board order or such additional time as the
Regional Director may allow for good cause shown, a
copy of Josh Endy’s, Tara Golden’s, and Cathy Todd’s
corresponding W-2 forms reflecting the backpay awards.

WE WILL, within 14 days from the date of the Board’s
Order, remove from our files any reference to the unlaw-
ful suspensions and discharges of Josh Endy, Tara Gold-
en, and Cathy Todd, and WE WILL, within 3 days thereaf-
ter, notify each of them in writing that this has been done
and that the suspension and discharges will not be used
against them in any way.

NCRNC, LLC D/B/A NORTHEAST CENTER FOR
REHABILITATION AND BRAIN INJURY

The Board’s decision can be found at
https://www.nlrb.gov/case/03-CA-252090 or by using
the QR code below. Alternatively, you can obtain a copy
of the decision from the Executive Secretary, National
Labor Relations Board, 1015 Half Street S.E., Washing-
ton, D.C. 20570, or by calling (202) 273-1940.

Alice Pender, Esq., for the General Counsel.

Dawn Lanouette, Esq. (Hinman, Howard &Kattell, LLP), for
the Respondent.

Amelia K. Tuminaro, Esq. (Gladstein, Reif & Meginniss, LLP),
for Charging Party SEIU.

Lisa F. Joslin and Nancy Williamson, Esqs. (Gleason, Dunn,
Walsh & O’Shea), for Charging Party Golden.

DECISION

STATEMENT OF THE CASE

IRA SANDRON, Administrative Law Judge. This matter arises
from a consolidated complaint and notice of hearing (the com-
plaint) issued on May 19, 2020, based on unfair labor practice
charges that 1199SEIU United Healthcare Workers East (the
Union) and Tara Golden (Golden), an individual, filed against
NCRNC, LLC d/b/a Northeast Center for Rehabilitation and
Brain Injury (the Respondent or the Company).

Pursuant to notice, I conducted a remote trial by Zoom from
January 25-29, 2021, during which I afforded the parties a full

DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

opportunity to be heard, to examine and cross-examine wit-
nesses, and to introduce evidence.

Issues

1. Did the Respondent violate Section 8(a)(1) by the follow-
ing:

(a) On October 28, 2019,' by Dave Camerota (Camerota),
chief operating officer, Upstate Services Group New York
(USG), the Respondent’s parent company, create the impres-
sion of surveillance of employees’ union activity?

(b) On the same date, by Camerota, threaten Unit Manager
(UM) Golden about her perceived union activity?

(c) In about October or November, by Camerota and the Re-
spondent’s labor consultants, instruct its supervisors and agents
to interrogate employees about their support for the union, sur-
veil their activities, and report back?

(d) On November 11, by Keith Peraino (Peraino), the Re-
spondent’s chief labor consultant, interrogate Community Sup-
port Services (CSS) Supervisor Josh Endy (Endy) about the
union activities of other employees?

(e) On the same date, by Peraino, threaten Endy with a law-
suit by stating that the Respondent and the Union were going to
sue him for passing out union authorization cards?

(f) About November 12, by Peraino, threaten licensed prac-
tical nurse (LPN) Kelly Leonard (Leonard) by stating that the
Union could not protect her nursing license?

(g) About the same date, by John Walters (Walters), head of
maintenance, tell Leonard that the Respondent had surveillance
video of her talking to employees and giving them authoriza-
tion cards, thereby creating an impression that her union activi-
ties were under surveillance?

(h) About November 18, by Mary Pat Carhart (Carhart),
USG regional vice president of clinical affairs, interrogate
Golden about her perceived union activity?

(1) On November 19, by Patrick Weir (Weir), administrator,
during a telephone call, threaten LPN Cathy Todd (Todd) with
revocation of her nursing license?

(j) bout December 20, by Weir, in a posted writing, tell em-
ployee that the Union was to blame for their not getting a wage
increase?

2. Was Golden a supervisor within the meaning of Section
2(11) of the Act?

3. If not, was she suspended on October 28 and discharged
on November 20 because the Respondent believed that she
engaged in union activities; or because of her performance as
UM and because she violated the labor consultants’ instructions
not to talk to employees about their union activities?

4. If so, was she discharged because she refused to commit
unfair labor practices; or because of her performance as UM?

5. Was Endy a statutory supervisor within the meaning of
Section 2(11) of the Act?

6. Ifnot, did the Respondent suspend and discharge him on
November 11 because he

engaged in union activities, erroneously concluding he was
not an employee covered by the Act; or because of his conduct
on November 11?

1 All dates hereinafter occurred in 2019 unless otherwise indicated.
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7. Did the Respondent suspend Todd, on November 13 and
discharge her on November 19 because she engaged in union
activities; or because she engaged in misconduct toward pa-
tients and made medication errors?

At trial, I granted the motion of the Acting General Counsel
(hereinafter the General Counsel) to withdraw paragraph 6(a)
of the complaint.

Witnesses and Credibility

The General Counsel called Endy, Golden, and Todd, and
former employee Leonard.
The Respondent called the following witnesses:

(1) Peraino

(2) Weir

(3) Robin Boice (Boice), assistant director of nursing
(ADON)

(4)  Heather Britton-Schrager (Britton-Schrager), social
worker

(5) Carolyn Carchidi (Carchidi), director of nursing (DON)

(6) Julie Cole (Cole), director of medical records and legal li-
aison

(7) Josie Cruz (Cruz), CSS supervisor
(8) Marcos DeAbreu (DeAbreu), CSS director

(9) Sheranique Lewinson (Lewinson), certified nursing assis-
tant (CNA)

(10) Cindy Pope (Pope), LPN coordinator and former UM.

I will address credibility section-by-section, applying several
well-establish judicial precepts. The first is that our system of
jurisprudence has what is called the “missing witness rule” that
gives a judge discretion to draw an adverse inference based on
a party’s failure to call a witness who may reasonably be as-
sumed to be favorably disposed to the party and who could
reasonably be expected to corroborate its version of events,
particularly when the witness is the party’s agent and thus with-
in its authority or control. Natural Life, Inc. d/b/a Heart &
Weight Institute, 366 NLRB No. 53 (2018), slip op. at 1 fn. 1,
citing Electrical Workers IBEW Local 3 (Teknion, Inc.), 329
NLRB 337, 337 fn. 1 (1999); see also Reno Hilton, 326 NLRB
1421, 1421 fn. 1 (1998), enfd. 196 F.3d 1275 (D.C. Cir. 1999).
In that event, it is appropriate to draw an adverse inference
regarding any factual question on which the witness is likely to
have knowledge. International Automated Machines, 285
NLRB 1122, 1123 (1987), enfd. mem. 861 F.2d 720 (6th Cir.
1988); see also Interstate Circuit v. U.S., 306 U.S. 208, 225-
226 (1939).

The Respondent did not call its admitted agents Camerota,
Carhart, or Walters, and advanced no reasons why they could
not be present. I therefore draw an adverse inference from their
failure to testify. On the other hand, I will not draw such an
inference from the Respondent’s not calling former DON
Kathy McCormick (McCormick) because a former manager or

supervisor is generally not considered to be under a party’s
control. See Natural Life, Inc., above; Levingston Shipbuilding
Co., 249 NLRB 1, 19 (1980); see also Apex Linen Service, Inc.,
366 NLRB No. 12, slip. op at 1 fn. 1 (2018).

Secondly, a witness may be found partially credible because
the mere fact that the witness is discredited on one point does
not automatically mean he or she must be entirely discredited.
Golden Hours Convalescent Hospitals, 182 NLRB 796, 799
(1970). Rather, a witness’ testimony is appropriately weighed
with the evidence as a whole and evaluated for plausibility. Id.
at 798-799; see also MEMC Electronic Materials, Inc., 342
NLRB 1172, 1183 fn. 13 (2004); Excel Container, 325 NLRB
17, 17 fn. 1 (1997). As Chief Judge Learned Hand stated in
NLRB v. Universal Camera Corp., 179 F.2d 749, 754 (2d Cir.
1950), regarding witness testimony, “[N]othing is more com-
mon in all kinds of judicial decisions than to believe some and
not all.”

Finally, when credibility resolution is not based on observa-
tions of witnesses’ testimonial demeanor, the choice between
conflicting testimonies rests on the weight of the evidence,
established or admitted facts, inherent probabilities, and rea-
sonable inferences drawn from the record as a whole. Taylor
Motors, Inc., 366 NLRB No. 69 slip op. at 1 fn. 3 (2018); Lig-
notock Corp., 298 NLRB 209, 209 fn. 1 (1990).

Facts

Based on the entire record, including testimony and my ob-
servations of witness demeanor, documents, written and oral
stipulations, and the thoughtful posttrial briefs that all parties
filed, I find the following.

The Respondent’s Operation

At all material times, the Respondent has been a corporation
with an office and place of business in Lake Katrine, New York
(the facility), providing long term rehabilitation and brain inju-
ry care. The Respondent admits jurisdiction as alleged in the
complaint, and I so find.

The Respondent is owned by USG, whose chief operating
officer (Camerota) has authority over Weir, the facility’s ad-
ministrator and highest-ranking official. The facility is consid-
ered a nursing home with a special population of residents or
patients (neighbors) who are assigned to units according to the
medical assessment of their needs and functions. The Compa-
ny employs a total of about 415 employees. R. Exh. 59 is an
organizational chart showing the departments in the brain inju-
ry program: CSS, dietary, nursing, rehabilitation, and therapeu-
tic services.

A DON and two ADONs head the nursing department,
which manages eight units and has a total of 175-200 employ-
ees. The next level consists of a nursing supervisor and eight
UMs or nurse managers, who are registered nurses (RNs). The
nursing supervisors and UMs oversee staff RNs, LPNs, certi-
fied nursing assistants (CNAs), and CNA assistants.

The CSS department is responsible for checking and caring
for neighbors’ behaviors, protecting safety, and signing neigh-
bors out and in. There are around 46 employees in the depart-
ment. Under the director, there are two CSS supervisors for
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each of the three shifts,” working 5 days a week, with every
other weekend off. CSS duties include one-on-one close visual
observations (CVOs) and 15-minute checks on neighbors in the
neurobehavioral intensive stabilization and rehabilitation pro-
gram unit (NBI), where patients with the most severe brain
injuries require the most ongoing attention.

Union Organizing Efforts

Union organizing efforts at the facility began in June.
Thereafter, union representatives met with employees on nu-
merous occasions at various locations, including Angela’s Piz-
za, an ice cream parlor across the street, outside the building
during shift changes, and off the road leading to the facility.

The Union filed a petition on October 28, the withdrawal of
which the Regional Director approved on October 30 (Jt. Exhs.
1, 2). Also, on October 30, the Respondent filed an RM peti-
tion (Jt. Exh. 3). I take administrative notice that the Regional
Director dismissed this petition and that the Board denied the
Respondent’s petition for review on February 5, 2020. 2020
WL 1182437.

The Company’s Response

A. Meetings

By July 5, management was aware that employees were talk-
ing about unions due to the staffing crisis. See GC Exh. § at 3,
an email from Weir to Seth Rinn (Rinn), USG regional manag-
er. In subsequent emails in July, Camerota and Weir discussed
ways to improve employee morale by having more communica-
tion with staff and addressing their concerns “in order to get
ahead of the union talk.” (ibid at 1-2).

USG retained the services of Peraino of CSAV360, a man-
agement consulting company (the consultants), whose team
first arrived at the facility on July 29. See GC Exh. 9. For
about 8 days, they met with managers in the administrative
conference room? to train them on what they lawfully could and
could not do under the NLRA. They also held nonmandatory
meetings with employees starting in late August or early Sep-
tember and going into October.

In late October, following the filing of the RC petition, the
consultants returned to the facility on a consistent basis for
about 4 weeks. Peraino came regularly from Monday through
Thursday. The consultants conducted daily morning and after-
noon meetings with Weir, directors from the brain injury pro-
gram, and UMs.

At morning meetings, the consultants reiterated the do’s and
don’ts under the Act. They distributed a “fact of the day,” a
quote from the NLRB.gov website, which they asked manage-
ment to hand out to employees. They also went around the
room and asked managers if they had questions and to tell them
what was going on, what the issues were, and how the Compa-
ny should be messaging employees.

In a November 11 email to Weir regarding the management
meeting that morning (GC Exh. 11), Peraino stated as one of

2 7 am. to 3 p.m. (first shift); 3 to 11 p.m. (second shift); and 11
p.m. to 7 a.m. (third shift).

3 All meetings hereinafter took place there unless otherwise indicat-
ed.

the items to be addressed:

[A]ny statements fro[sic] managers that the 1199 is still here
such as “1199 said everything was frozen” or “no one can get
fired” or “they are approaching employees in the cafeteria” or
the had a meeting over the weekend” — of these statements
and actions are being done and we need the details for the
lawyer on Tuesday morning by noon.

I will later address Golden’s testimony about what the con-
sultants asked her and other managers to do since that is inter-
woven with the circumstances of her suspension and discharge.

At afternoon meetings, the consultants asked the managers to
give feedback on how employees had responded to the
handouts—thrown them away without reading them and shown
or not shown an interest—in order to get an idea of their reac-
tions. The managers were asked their impressions regarding
employees’ perspectives on the Union. Weir equivocated when
asked on cross-examination by Golden’s attorney whether
managers were specifically asked for the names of individuals
they thought appeared prounion, but he did testify that he and
Peraino had conversations about which employees appeared to
be pro- or antiunion. The consultants also met one-on-one with
managers concerning their communications with employees.

In addition, the consultants held meetings with employees,
designed not to mix employees with a “soft support” for the
Union with those with “hard-core support,” based on their
managers’ assessments and the employee’s body language
(Peraino at Tr. 832). See GC Exh. 12, an October 31 email
from Peraino to Weir, which impeached Weir’s testimony that
he was never told to send employees considered soft in their
union support to meetings.

On November 17, Peraino emailed Weir, copying Camerota
(U. Exh. 14), with the subject, “Job descriptions and rates of
pay.” One topic was prounion people leaving the building
through a side door where the lock was broken and no one
swiped to enter or exit. He stated, “They walk off the property
yo[sic] meet with the union. On Saturday they went to talk to
the now terminated CSS supervisor Josh. It was Carlington, his
girlfriend, Kelly Leonard, Alex and 1 more unidentified per-
son.” He recommended that the Company install a lock on the
side door so employees would have to punch out when they left
the property. This document contradicted Peraino’s testimony
that the lock was needed because one employee in particular
was coming back into the building on his off shift to deal mari-
juana.

B. Managers’ Interactions with Employees

According to Peraino, in order to evaluate management, the
consultants walked around the building, engaged in physical
observation and talked to employees to ascertain their issues
and concerns. They discovered problems in leadership, in par-
ticular distrust of DON McCormick and the ineffectiveness of
the director of human resources (HR), both of whom were fired
on October 31. The consultants recommended that manage-
ment be more visible to employees and develop rapport with
them. As a result, Weir implemented a program whereby de-
partment heads would come in on their off time, on different
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shifts and times, and walk through the building, get to know
employees, offer them assistance, and find out their concerns.

Weir testified that he personally followed these steps, the
staff sometimes asked for linens or towels, and he got them.
There is no evidence he had ever done this before. Golden
testified that she came in on her off time to talk to employees.
Additionally, she distributed the literature and spoke to em-
ployees about it. She personally observed department directors,
UMs, and administrative business employees on NBI, where
she was the UM. She explained that because the neighbors in
that unit are more easily agitated, stimuli are kept low, and the
policy is that only persons assigned to the unit should be there.

LPN Leonard worked for the Respondent for 12 years prior
to her voluntary resignation in January 2020. She testified
consistently, credibly, and in detail, and her testimony was not
necessarily inconsistent with the above testimony of Peraino
and Weir. I therefore credit her and find as follows.

From late October until she quit, department heads stood by
the time clock on a daily basis when she arrived to punch in for
her 3 p.m. shift. They engaged in no conversation. During this
same period, two or three department heads or UMs came each
night between nine and ten and either just walked through the
unit or asked if the staff needed anything. She considered the
department heads’ presence as “really odd” because they nor-
mally worked dayshift and could not help her with patient care,
including medications and treatments (Tr. 128). Among them
were department heads of maintenance (Walters), housekeeping
(Steve Winters (Winters)), dietary services, and respiratory
services. They did not typically come onto the unit in their
normal course of duties, and Leonard could recall no prior oc-
casions when any department heads or UMs from other units
came and offered to help with her work.

Leonard further testified about an incident on the afternoon
of November 12, when she was called to a meeting with
Peraino and three other consultants, DON Carchidi, ADON
Cole, Walters, Winters, and HR representative Andrew Ben-
nett.

Neither Bennett nor Walters were called as witnesses, and 1
have already stated why an adverse inference Is appropriate.
Furthermore, Carchidi and Cole did not testify about this inci-
dent. To the extent they were not questioned about the event to
which Leonard testified, I draw an adverse inference. See
Daikichi Corp., 335 NLRB 622, 622 (2001); Colorflow Deco-
rator Products, 228 NLRB 408, 410 (1977), enfd. mem. 583
F.2d 1288 (5th Cir. 1978). Thus, only Leonard and Peraino
testified about the meeting, and I credit Leonard’s account, as
follows, over Peraino’s less plausible version.

Leonard sat in the middle during the meeting, which lasted
30—45 minutes. Peraino asked if she knew why she was there.
She replied no, and he said that they knew who she was. He
pulled out her employee badge picture and stated that they had
four statements of her harassing the housekeepers about union
activity, as well as her on video.* Leonard denied it, saying that
she did not even know the housekeepers. Winters stated that
four of his staff members had come to him and said they felt

4 Peraino testified that the housekeeping department is contracted
out and its employees not employed by the Company.

threatened by Leonard, who was forcing the Union on them.
Leonard denied this. Walters then said that they had her on
video. Leonard asked Peraino to see the footage and the state-
ments, but he replied that she was not going to see anything.
Peraino accused her of being a despicable nurse for harassing
people about union activity. He stated that she could partici-
pate in union activity but not on corporate time and that the
Union could not protect her nursing license. She asked if he
was threatening her license, and he replied no, he was just let-
ting her know. I note that the Respondent at trial produced
neither statements nor a video; the video was encompassed by
the General Counsel’s subpoena, but the Respondent’s counsel
represented that no such video could be found.

Peraino testified that when he told Leonard a neighbor had
complained about her saying the facility was short-staffed,
jeopardizing patient care, she responded, “So what. I can do
that if I want to.” (Tr. 821). He also testified that after he told
her this caused patients anxiety, she responded they had a right
to know. I highly doubt that Leonard would have had the te-
merity to so respond when she was being verbally attacked
before a group of managers and consultants that included the
head of nursing.

Tara Golden

A. Employment

Golden was an RN charge nurse from October 2014 until her
promotion to UM of NBI in August 2018. See R. Exh. 31. As
UM, Golden worked four 10-hour shifts and was salaried at
$33.50 an hour.

NBI, a 20-bed lockdown unit for residents who require be-
havior interventions, is the only unit for which state law re-
quires a specific policy. The policy (R. Exh. 30) states that
NBI serves “individuals whose severe behavior cannot be man-
aged in a less restrictive setting” and “who are a danger to
themselves or others and who display violent or aggressive
behaviors. . . .”

The policy provides that the NBI management team includes
a nurse UM, who is responsible for the day-to-day management
of the unit and program to assure compliance with state regula-
tions. All staff assigned to the unit report directly or indirectly
to the UM, who has authority to direct them. The UM reports
to the DON.

R. Exh. 24 is the UM job description. The area of supervi-
sion is described as responsibility for “supervision of total care
of neighbors on the unit. Schedules RNs, LPNs and CNAs to
adequately cover the unit.” The job summary includes provid-
ing “supervision, management, support and leadership for nurs-
ing personnel. . . .”

Testifying about the role and duties of UMs in 2019 were
Golden; Carchidi, who was ADON and then DON in 2019;°
and Boice, who was a UM for about 7-1/2 years prior to her
promotion to ADON in August 2020. I give Boice’s testimony
the most weight. She has had by far the most experience as a
UM at the facility and testified credibly. Golden was new to

5> She became acting DON when McCormick was fired on October
31, and later became DON.
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the position and may not have been fully aware of the extent of
her authority, but her testimony about her responsibilities was
truncated, leading me to believe that she was reluctant to fully
detail them; and Carchidi was not a consistently reliable wit-
ness.

None of them testified that UMs had any role in hiring,
scheduling (a function of the scheduler or the DON), transfer-
ring, granting overtime or time off, or approving sick leave.

The role of UM in 2019 was to oversee the entire unit: the
nursing staff; employees from the CSS, activities or recreation,
and program specialist departments who came to the unit; and
neighbors. Duties included receiving reports from the prior
shift and touching base with the incoming staff to ensure that
their assignments were correct; making rounds on the unit to
ensure that neighbors were safe and the staff was performing;
checking the paperwork of LPNs to make certain that they were
properly administering and documenting medication; and over-
seeing any “code rainbows,” called when a neighbor exhibited
violence or agitation. The recreation department supervisor had
an office on NBI. The supervisors for the other departments
visited the unit every day on every shift but maintained no con-
stant presence.

The Respondent treated Golden as a manager/supervisor.
Aside from the consultants’ meetings, she attended various
managements meetings, including the daily 8:30 a.m. meetings
Weir held with all department heads, as well as special meet-
ings he called. See R. Exh. 25, emails announcing such meet-
ings; see also R. Exhs. 26, 27, management notifications Gold-
en received from Weir.

Prior to February, Golden made recommendations for new
safety measures in NBI, which the Company later implemented
(R. Exhs. 32, 37, 38). By a May 15 email,

she advised department heads that, due to safety concerns,
neighbors would not be allowed scheduled phone calls when
only two CSS workers were on the unit (R. Exh. 35). Golden
emailed managers on July 10, reminding them that their staffs
should fill out the break sheet for lunch and 15-minutes breaks
and not use their cell phones on the unit, as per company policy
(R. Exh. 34). In a November 7 email to staff, Golden directed
that a returning RN, who was transferred out of NBI for inap-
propriate behavior, should not be allowed in the NBI or have
contact with its neighbors (R. Exh. 41). However, Golden testi-
fied without contradiction that she issued the email at Car-
chidi’s direction.

Progressive discipline is practiced although not contained in
the employee handbook (R. Exh. 23). As reflected in discipli-
nary reports of record (e.g., R. Exh. 18), the levels are re-
education, verbal warning, written warning, suspension, and
termination.

Golden’s testimony on her authority to issue disciplines was
confusing. She testified that if she had an issue with a nursing
employee, she went to the nursing supervisor and that she never
issued any counselings or oral or written reprimands on her
own but did so only at the direction of directors or supervisors
or HR. However, she also testified that she used a template for
write-ups, presented them to employees to read, and then hand-
ed them to HR. She testified that she played no role in disci-
plining employees from other departments who came on NBI

but conceded that if she had problems with them, she had dis-
cussions with their supervisors.

Boice testified that in 2019 she had the authority to issue
write-ups to nursing staff and to write up CSS or activities staff,
have them sign them, and then notify their directors. The Re-
spondent submitted no documentation to corroborate her or to
rebut Golden’s assertion that she never did, but U. Exh. 3 con-
tains disciplinary reports issued to LPNs for derelictions re-
garding the administration of medication. The job titles of the
supervisors who issued them are not stated, although at least
some of them were apparently UMs—then UM Pope signed
one on March 8 (at 17). Boice further testified that if she want-
ed to skip a step in the disciplinary process, she consulted with
the DON and HR.

The extent of Golden’s authority to issue or effectively rec-
ommend discipline is complicated by the fact that, according to
Carchidi, DON McCormick had to approve a UM’s issuance of
discipline or suspension and that Carchidi announced a change
in this policy in the first week of November when she assumed
the role. Golden was discharged on November 20, only about 2
weeks later. However, it is noteworthy that Carchidi gave this
testimony in connection with Todd’s suspension and discharge,
ostensibly to show that McCormick had treated Todd with “kid
gloves” and refused to act on recommendations she be disci-
plined. For reasons to be stated, I do not credit that testimony.

Golden testified that she performed evaluations of RNs and
CNAs as directed by HR, although she did not sign any of the
eight performance reviews by UMs in 2019 contained in (R.
Exh. 28). UM Pope prepared Todd’s last performance review,
issued on June 5 (R. Exh. 57).

Golden received no disciplines for her performance as UM
of NBL

B. Golden’s Conduct at Consultants’ Meetings

Golden’s testimony about the sequence of events at these
meetings was confusing, and her descriptions of what was said
were not fully consistent. On the other hand, she testified with
assurance and in considerable detail on many conversations,
leading me to believe that she did not fabricate them. Any
flaws in her testimony paled in comparison to the issues I have
with the Respondent’s witnesses, as explained below. I once
more note the Respondent failed to call Camerota or Carhart.
The following is Golden’s credited testimony unless otherwise
indicated.

C. Events of October 28-31

At the regular management morning report on October 28,
Weir stated that USG would be coming in and were angry that
the Union had filed something. At about 10 a.m., Golden was
called back to a meeting with Camerota and three other con-
sultants, and department heads, UMs, and office personnel
(about 20 persons total). The meeting lasted about 1-1/2 —1-3/4
hours. Camerota stated that the corporation was prepared to
fire all 46 CSS workers because the Company had heard that
they were the ones bringing in the Union. He blamed manage-
ment for the staff ‘s unhappiness and asked each person in the
room to state who they were, where they worked, and what they
had heard about employees being unhappy or for the Union.
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Golden was called back in the early afternoon for an individ-
ual meeting with Peraino and Camerota and the other consult-
ants. Camerota accused Golden of sending out a mass text
message to CSS workers (during the earlier meeting), inform-
ing them that they all might be terminated because of union
activity. She denied it. Peraino said that if he were her, he
would try everything to find out who put her name in the text
message. Golden repeated that she had not sent a text message
to anyone. Camerota slammed his hand down on the table and
stated that she had to prove to him she was not working with
the Union. She asked how, and denied involvement with the
Union. The meeting lasted 3045 minutes.

At about 5:15 p.m. on October 28, Golden was called to a
meeting in Weir’s office, with Weir, McCormick, and Carhart.
Weir stated that she was suspended pending an investigation of
her unionizing and sending out the text message to the CSS.
She asked if this was legal and asked for something in writing.
Weir answered that it was legal and she did not need anything
in writing.

Weir testified Golden was suspended because, at the meeting
earlier that day, “[S]he once again, after having been told re-
peatedly that we could not do those kind of things, identifying
staff . . . who were part of the Union or not part of the Union . .
. she did it again . . . . and was once again saying, well, I talked
to this person and they are not part offsic] Union, and that kind
of behavior.” (Tr. 385). However, Peraino and Carchidi gave
the date Golden first engaged in such conduct as occurring after
she returned from suspension, and Cole did not testify about
Golden ever doing this.

On October 30, McCormick called Golden and informed her
that she was not losing her job and to come in the following
morning to meet with Weir. Weir testified that he brought
Golden back because on further investigation, no managers
reported they had actually heard Golden question staff, but the
Respondent provided no corroborating evidence of any further
investigation. Golden was paid for the time she was on suspen-
sion.

Golden met with Weir in his office on October 31. On cross-
examination, Weir asserted that he could not recall making
several statements, but the General Counsel refreshed his
memory by showing him his Board affidavit and playing a tape
recording of their conversation Golden had made, Based on
Golden’s testimony and Weir’s refreshed memory, I find the
following.

Weir told Golden that he was glad she was back, she had po-
tential, and she was trying to become a better supervisor. He
stated that he was worried she would have been so angry she
would have quit. He further said that her name came up with
regard to text messages sent to CSS during the management
meeting. He told her that the consultants were professionals
and did this for a living, and even though he and Carhart did
not think there was anything there, she had to be suspended
pending an investigation. He also told her that she was an inte-
gral part of the facility, the NBI staff was saying good things
about her, and she was doing a really good job.

D. Golden’s Postsuspension Conduct

After Golden’s return, the first consultants’ meeting that she

attended was on the morning of November 4. Both Camerota
and Peraino spoke. Camerota discussed what the Union could
and could not do. He mentioned management rights and said
that he could hold up raises for a up to a year while a contract
was being signed. He gave out literature that managers were
supposed to [“audio interference” at this point in the transcript]
staff about. Management was to send only staff whom they
thought were not for the Union to the administrative conference
room to watch a PowerPoint presentation. Camerota and/or
Peraino requested that staff come in on their off shifts and mon-
itor the staff or ask them if they needed any assistance:

But you didn’t have to give any assistance. You were just
looking for any suspicious activities. You were looking to see
if anybody was gathering in groups. We were looking to see
if — when we walked by, if they stopped speaking or if they
continued speaking. We were looking to see if any [audio in-
terference] that were not job related. And they asked us to
hand out literature and talk with the staff about the literature.
(Tr. 61-62).

Further, Peraino or Camerota said that union meetings were
being held in Angela’s Pizza. and it was not illegal for manag-
ers to go public places such as restaurants and see if people
were organizing or having meetings, overhear what they were
saying, and report back what they heard. Managers were given
times union activity might be happening and good times to
come in and ask staff if they needed help, while observing if
they gathered in groups or engaged in nonjob-related activities.

On November 4, after the conclusion of the afternoon man-
agement meeting, Golden was called to Weir’s office. Camer-
ota, Weir, Carchidi, and Carhart attended. Camerota stated that
Golden was special because he did not bring people back from
suspension, but through Weir’s advocacy, he had looked deeper
and found out she was a green or new manager and had not
been properly oriented.

Camerota said that she was either a greater actress, a great li-
ar, or clueless, because the people she had said were not for the
Union, he had as for the Union. Comorata went on to say that
she was no longer allowed to state whether or not employees
were for the Union but to report body language, eye contact
while she was talking with them, whether they crumpled up the
consultants’ literature, and if they spoke to anyone after she
spoke with them about the literature. I note here that Golden
did not testify about an earlier occasion when she had stated at
a meeting that certain people were for the Union, leading me to
believe that her recollection of the sequence of events was con-
fused.

At a meeting later the week of November 4, Camerota asked
if she had anything to report. She mentioned employee “S.N.”°
and what happened when she spoke to him about the literature
(body language, etc.). Camerota responded that was how to
report.

The week of November 11, Golden stayed after an afternoon
consultants’ meeting ended. In the presence of the consultants,

¢ 1 will use initials for employees in the interest of protecting their
privacy.
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Cole, and several other UMs, she stated that the staff was afraid
to come inside the building and talk, and LPN “N.” (Golden did
not know her last name) felt it was a witch hunt and people
were being bullied.

Peraino suggested that employee N. was for the Union.
Golden replied that was ridiculous; just because people were
not for corporate at the time did not mean they were prounion,
and N. was just expressing her feelings and opinion. Cole re-
sponded that the Company was holding people accountable for
their actions and now that was bullying. Golden replied that
people who did not need to be on the units were going there and
talking to staff about the Union. The meeting lasted about 30—
40 minutes.

Also the week of November 11, likely immediately after the
meeting just described (Golden could not recall the actual day),
Golden was very upset and was pulled aside by Carhart and
Carchidi. They went to Weir’s office and met for about 45
minutes. Carhart asked what Golden had to say. According to
Golden, she “exploded and said, “[T]his was a witch hunt and it
was ridiculous, and that people that they had for the Union
were not for the Union. And that. .. there was hostility in the
building.” (Tr. 75). Carhart told her not to use the words witch
hunt because that was not what the Company was doing; rather,
they were trying to figure out who was for the Union and who
was not. Carhart stated that Golden was seen handing out un-
ion cards. Golden asked where, when, and to whom, and said
she had never seen a union card or had contact with the Union.
Carhart asked how Golden could prove that she was not in with
the Union, and Golden replied she did not know but would be
unwilling to come in on her off time to monitor the staff or go
to other units to monitor staft on her on time.

Carchidi testified that after she became DON, she and Car-
hart were at a meeting at which Golden seemed upset (appar-
ently the above meeting). They pulled her aside and accompa-
nied her to Weir’s office, where they allowed her to vent about
the unit and the staff and the difficulty she was having transi-
tioning to management and still being friends with the floor
nurses with whom she had worked. Carhart spoke to her about
how to be a manager.

I credit Golden’s version of the meeting over Carchidi’s: (1)
Golden’s version was considerably more detailed; (2) it is far
more plausible that after the consultants’ meeting, the subject
of the union would have been the focus, not Golden’s work-
related issues; and (3) the Respondent did not call Carhart to
corroborate Carchidi’s account or deny the statements that
Golden attributed to her.

E. Respondent’s Witnesses’ Conflicting Accounts of Golden’s
Conduct at Meetings

Peraino testified that Golden attended many do’s and don’ts
sessions and that he had concerns about her “many times.” (Tr.
823). However, he testified about only two specific incidents.
The first was the week the Union withdrew its petition (on Oc-
tober 30), probably the same day. At the morning meeting,
when the consultants went around the room and got feedback
from managers, Golden was saying how employees would have
voted, in contravention of the consultants’ directive. She men-
tioned a specific employee by name and said that he was anti-

union. Peraino asked how she knew, and she replied that she
had asked him. Peraino responded that managers had been
repeatedly told that asking employees those kind of questions
was prohibited as unlawful interrogation.

The second time was the following week, when Golden
brought a notebook to a morning meeting. She showed Peraino
page-by-page five or six employees and concerns they had
expressed to her. Peraino asked if she had solicited their con-
cerns, and she replied yes. He responded that he did not know
how many times he could tell her she could not ask employees
what was happening, why they were upset, or how they felt. I
note this testimony directly contradicts what the consultants
had instructed managers to do and that, even according to
Peraino, Golden did not say anything on this occasion about
questioning employees about their union sympathies.

Peraino testified that after that meeting, he recommended
Golden not attend any more management meetings because he
thought that she was looking to undermine the Company by
purposely drawing an unfair labor practice. He also testified
that she attended no further meetings—contrary to Weir’s tes-
timony that she attended the afternoon meeting on November
20.

On cross-examination, Peraino testified that there were two
additional occasions when Golden came to a meeting with the
same kind of list regarding employee grievances, but he pro-
vided no specifics.

Weir testified that Golden “on multiple occasions” would
start saying she talked to this person who was not union and
talked to this person who was, contrary to the directions of the
consultants (Tr. 384). He further testified that at the November
20 afternoon meeting, Golden listed the names of people who
were not union and stated that she did not understand why
management thought they were union. None of the Respond-
ent’s other witnesses corroborated this testimony.

Carchidi and Cole contradicted Peraino’s and Weir’s asser-
tion that Golden repeatedly violated the consultants’ instruc-
tions by identifying specific employees and their sentiments
toward the Union.

Carchidi recalled only two incidents involving Golden. The
first was in about early October, when Golden stated at a morn-
ing meeting that this person was for the Union, this person was
not, and this person might be. Peraino told Golden that she
could not question staff about their union deals and/or activi-
ties. The second occurred after October 31, when Golden
brought a paper to a morning meeting and said that she had
spoken to employees, and these were the reasons they were
talking about getting a union, such as pay and benefits.

Director Cole testified about only one incident, “maybe in
October,” when Golden entered the room “quite aggressively,”
waved a notebook or piece of paper and very loudly announced,
“[T]his is why they want a union.” (Tr. 881). I find it highly
implausible that Golden would have burst into a room filled
with management and consultants in such a manner.

Thus, the Respondent’s witnesses offered hopelessly irrec-
oncilable accounts of Golden’s conduct at the management
meetings, and I do not believe Peraino’s and Weir’s testimony
that Golden was so blatant in repeatedly continuing to flout
instructions.
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F. Golden’s Discharge

On the afternoon of November 20, Golden was called to
Weir’s office, where she met with Weir and Carchidi. Weir
stated that Golden was no longer “a good fit,” did not seem to
be able to make the transition into a management role, and was
being relieved from her post. Golden asked what she had done
wrong and what she could work on from a managerial stand-
point. He repeated that it was just not a good fit, the Company
was going in a different direction, and she was no longer em-
ployed. I credit Weir that Golden expressed shock at her ter-
mination.

Weir testified that prior to July, he observed that Golden was
“struggling” as a UM and that she regularly came to his office
to seek guidance (Tr. 376). He also testified that he received “a
lot” of complaints from staff regarding how she was managing
the unit (ibid). However, he related only two specific com-
plaints, from two program specialists, both in connection with
Golden’s issuance of R. Exh. 41. The Respondent did not call
them as witnesses or produce any documents showing any such
complaints. Golden was never disciplined for anything she did
asa UM.

Weir went on to testify that he did a lot of monitoring and
coaching of Golden but saw little improvement in her perfor-
mance. Respondent’s Exh. 39 is an August 16 email from
Golden to managers, with Weir and McCormick copied, in
which she discussed the problems she was having as a nurse
manager and asked for suggestions to alleviate employee burn-
out. Weir testified that after receiving her email, he arranged
for her to attend a front-line supervisor/manager training course
offered by an outside vendor on September 25. See R. Exh. 40.
He testified that her performance as a manager did not improve
after she attended the training or after she returned from sus-
pension.

According to Weir, Golden’s termination was also based on
what Golden stated at consultants’ meetings, especially the
November 20 afternoon meeting. Thus, after that meeting,
Weir and Peraino reached out to Camerota and expressed “the
concern” with Golden. Weir told Camerota that he was “okay
[with terminating Golden] because she just wasn’t learning how
to transition into a management role.” (Tr. 390). Implicit in
this testimony is that Peraino recommended the termination and
that the primary reason was what Golden said at the meetings,
not her performance. I note Weir’s suspicious vagueness in
testifying about a “communication” he had with Peraino and
either Rinn or Camerota concerning the termination.

Carchidi recalled a conversation in her office with Golden
sometime between August and October. Golden was upset and
explained to Carchidi that she felt as though her visions for the
NBI unit were not being realized. About a month or month-
and-a-half later, they had another conversation, in which Gold-
en expressed frustration about finding her style as a manager.
Despite being the DON, Carchidi had no involvement in the
decision to terminate Golden.

Golden received nothing in writing concerning her termina-
tion, which Weir testified was due to an inadvertent HR error.
Weir placed a notice of termination in her record, stating that
the reason was her inability to transition to her management
role and her creating conflict between staff and management

(R. Exh. 42.)

Weir said nothing to Golden about her termination being due
to her improperly providing the names of employees who were
pro- or antiunion. However, he testified “there was a frustra-
tion that she continued to do the same things that she had been
educated not to do; not learning how to be a manager and to
take those kind of directions regarding what we are able and
could be . . . doing.” (Tr. 485-486.) The record reflects no
conduct to which he could have been referring other than in
connection with the consultants’ directives.

In May 2020, an RN supervisor who had engaged in miscon-
duct toward a neighbor was suspended for a week and then
demoted to staff nurse. See GC Exh. 16. Carchidi testified that
a few months prior to the hearing, a UM was suspended, writ-
ten up, and demoted to unit nurse because, at a morning report
meeting, she engaged in a “verbal explosion and cursing and
everything and slammed out of there. Then she went over into
the café, where she continued.” (Tr. 731.) Carchidi explained
that she was not terminated because her outbursts occurred in
nonpatient areas.

Cathy Todd

A. Employment

The Respondent employed Todd as an LPN from 2007 until
her discharge on November 19. She was the sole LPN on the
3—11 p.m. shift in the NRP4 unit, a 40-bed unit averaging 35—
40 neighbors.

As an LPN, Todd gave out medications and performed
treatments as ordered, and dealt with behaviors. NRP4 was for
more independent neighbors, who were ready to go back into
the community, and the staff wanted them to come to the nurs-
es’ station to get their medications so that they would learn the
times they needed to take them.

The facility’s policy regarding self-administration of medica-
tion is designed to enable neighbors to be at “their highest level
of independence.” (R. Exh. 10.) Pursuant to policy (R. Exh.
11), medications are normally given at 5 and 9 p.m., with an
hour leeway before or after the appointed time, unless physi-
cians have ordered otherwise. Neighbors need to ask an LPN
or CNA to use the phone, which is kept in a locked area.

UM Pope prepared Todd’s last performance review, issued
on June 5 (R. Exh. 57). Todd was rated in 27 categories—
unsatisfactory, needs improvement, meets expectations, ex-
ceeds expectations, or exceptional—and received an overall
rating of 82. Pope did not rate her unsatisfactory in any of
them. She checked improvement needed in three: individual
attitude, department/unit/shift attitude, and day-to-day supervi-
sion of others. On the other hand, Pope rated Todd as excep-
tional in five categories and exceeds expectations in two.

In the comments section, Pope cited Todd’s taking things
personally and not letting things go as weaknesses. She also
noted complaints that Todd had regarding CNAs and undocu-
mented patient behaviors. Nothing is said in the evaluation
about Todd mistreating neighbors. Under strengths, Pope stat-
ed “organized, dependable, reliable.”

Todd testified that prior to November, she was never sus-
pended, and she recalled no prior disciplines. The Respondent
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produced no evidence to show that she ever received any prior
discipline, and I find this as a fact.

B. Union Activity

Todd was engaged in union activity from the start of the or-
ganizational campaign in June until her discharge. She talked
to coworkers; attended meetings at different places, including
Angela’s Pizza and the ice cream parlor across the street from
the facility; and handed out flyers and authorization cards on
the road leading to the facility at shift changes. Leonard testi-
fied that in June, Todd approached her and asked if she was
interested in joining the Union.

About a week after the first union meeting, Todd was in the
dining room during dinner when UM Katrina Collenton ap-
proached her and stated that she had heard there was a meeting
about the union and Todd was there. Todd responded yes, and
Collenton asked why. Todd answered that she wanted to know
if they could help.

Soon afterward, in approximately July, Todd had a conversa-
tion with her UM, Pope, in NRP4. Pope asked her why she
supported or was interested in the Union. Todd replied that the
employees needed help in getting raises and better health insur-
ance. Pope responded that the health insurance would never
change and there would be no pay raise. Todd replied that was
why employees needed the Union. Pope professed not to recall
any conversation with Todd about the Union, and other aspects
of her testimony were not believable. I therefore credit Todd’s
account.

Todd testified that she had several conversations with Car-
chidi. She specifically recalled a lengthy one a few days after
McCormick was fired on October 31. When Carchidi had
stopped by the unit, they discussed McCormick’s termination,
and Carchidi stated that the Union was to blame. Todd disa-
greed. They also discussed why Todd had gotten involved with
the Union.

On direct examination, Carchidi testified to one conversation
about the Union with Todd, occurring on NRP4 when Carchidi
was ADON. Todd stated that she was going to educate herself
about the Union, and Carchidi replied education was always a
good thing. On cross-examination, Carchidi repeated that they
had only that one conversation. After being shown her Board
affidavit, Carchidi still professed not to remember others, and
the General Counsel then read the following paragraph into the
record (Tr. 721):

LPN Cathy Todd talked to me about the Union . . . when I
was the ADON a few times when [ was supervising at night. .
.. I believe they were in about the late summer. . . . IMs. Todd
told me she had gone to a Union meeting, because she wanted
to find out what it was about, that she wanted to be educated.
On one occasion, she mentioned a struggle with her health in-
surance. . . . Once she mentioned something to me about
LPNs feeling targeted by supervisors.

Carchidi was evasive, and contrary to the Respondent (R. Br.
at 31), I find that she was impeached by her affidavit. I there-
fore credit Todd’s credible testimony over hers.

Weir admittedly knew at the time of Todd’s termination that

she was a union supporter.
C. Events Leading to Todd’s Suspension and Discharge

In the course of meeting with individual managers, Peraino
concluded that one of the biggest problems was DON McCor-
mick’s favoritism. Thus, Peraino testified, McCormick had a
list entitled “untouchables,” naming eight employees who ap-
parently could never be written up. He further testified that
McCormack admitted there was a list of her favorites, “and her
people can come and go as they please.” (Tr. 804). No such list
was put in evidence, and I find Peraino’s testimony highly im-
plausible. If McCormick did in fact engage in favoritism to-
ward certain employees, I can think of no reason why she
would have needed to put it in writing, and I seriously doubt
that she would have so crassly admitted to such conduct. I
therefore discredit this testimony.

Carchidi testified that after she took over as acting DON on
October 31, she discovered McCormick had not acted on about
10-15 written disciplines supervisors had submitted to her,
including complaints against Todd. Carchidi issued no disci-
plines as a result.

Pope testified that she had concerns over the past couple of
years with Todd’s “attitude and abrasiveness in the way she
spoke” to some of the neighbors (Tr. 506). See R. Exh. 8 at 1,
dated March 5, 2018, her notes of complaints from one neigh-
bor about Todd. The Respondent’s records show nothing about
Pope ever acting on any such concerns.

Pope further testified that in October, she overheard Todd
yell at a neighbor, and prepared a write up. She met with Todd,
in the presence of Social Worker Britton-Schrager, to present it.
However, Britton-Schrager offered no testimony about such a
meeting, and Todd did not recall it. Pope averred that when she
met with Todd, she was not able to issue her the write-up be-
cause Todd adamantly denied the allegation, slammed things,
and stormed out. Pope took no further steps to issue the write-
up, which later mysteriously disappeared from her office. I
cannot believe that had Todd engaged in such egregious con-
duct, she would not have been further disciplined for insubor-
dination. I would also expect that Britton-Schrager would have
recalled such a dramatic meeting had it occurred. I therefore
discredit this testimony.

Britton-Schrager did testify that in February 2019, she ob-
served a neighbor was very upset and asked her why. The
neighbor replied that Todd had embarrassed her in front of
other neighbors, and Britton-Schrager prepared a progress note
relating what the neighbor said (R. Exh. 8 at 3, dated February
14). It does not mention Todd by name. In late October, a
neighbor reported to Britton-Schrager that Todd had refused to
give her medication in her room because Todd said she was
able to walk to the nurse’s station. Britton-Schrager typed up a
statement from the neighbor (ibid at 2, dated October 30). No
disciplinary action was taken against Todd as a result of these
incidents.

The circumstances of when and how CNA Lewinson came to
prepare R. Exh. 1, an undated statement reciting her complaints
about Todd’s treatment of neighbors, are murky because the
Respondent’s witnesses were confusing on its genesis and
vague on details.
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Lewinson first testified that “between October and Novem-
ber,” she observed Todd’s “foul behavior” toward neighbors
and reported it to Pope, who asked her to write down every-
thing, and she did so (Tr. 493-494). However, on cross-
examination, she testified that “one day,” Pope brought up
Todd’s name—she could not remember how—and Lewinson
made “a gesture.” (Tr. 495). Pope asked what was going on,
Lewinson described Todd’s behavior. Pope, on the other hand,
testified “[s]Jomething had happened at the nurse’s station, and
this CNA [Lewinson] was there. And it was something that
was said by Cathy.” (Tr. 512).

In any event, Lewinson prepared R. Exh. 1 at Pope’s request.
When it came to Weir’s attention, he immediately started an
investigation by asking Carchidi and Cole to interview two of
the neighbors whom Lewinson identified.

Carchidi and Cole talked to several residents and decided
that further investigation of Todd was needed. See R. Exh. 2,
Carchidi’s November 12 notes of interviews with several
neighbors. Residents raised issues related to Todd’s providing
food, providing medications, and general treatment.

Cole testified that following these interviews, she reported to
Weir that what the patients had reported was abuse under state
Department of Health (DOH) regulations and that Todd there-
fore should be suspended immediately. See R. Exh. 12, the
DOH incident reporting manual, which she referenced in her
testimony. She expressed her opinion that Todd should be
terminated immediately for engaging in “a very high level of
abuse. . . . It’s horrible.” (Tr. 875).

D. Todd’s Suspension

On the afternoon of November 13, Todd returned a voice
mail message from Carchidi. Either Weir or Carchidi stated that
Todd was being suspended pending further investigation for the
way she treated patients, including the way she spoke to them
about the way they ate, removed food from a neighbor’s tray or
withheld food, embarrassed them before other neighbors, and
talked on her cell phone but denied a patient a phone call dur-
ing medication pass. Todd denied the accusations. She re-
sponded that UM had a rule that neighbors could not use the
phone during medication pass because it was distracting. Both
Weir and Carchidi testified that Todd declined his offer to
come in and write a statement, but Carchidi’s one-paragraph
summary of the call (R. Exh. 3) says nothing about this.

E. Further Investigation

According to the Carchidi, after the suspension, she and
Pope spoke with various staff, including CNAs Lewinson and
Kristina Plonski (Plonski), who worked with Todd. They con-
cluded that there were issues with Todd’s giving medications
and her withholding of food. See R. Exh. 4, Pope’s November
13 statement regarding (1) her interviews with Lewinson (“last
week”)’ and Plonski (that same day), (2) patient complaints
from two neighbors regarding denial of medications and phone
calls, and (3) Pope’s own observations. See also R. Exh. 5,
Carchidi’s November 13 notes of her conversation with Plon-

7 This was before Todd’s suspension, contrary to Carchidi’s testi-
mony.

ski.

Pope prepared another statement on November 14, on the re-
sults of her interviewing neighbors regarding whether Todd
was administering medications in the appropriate time frame
(R. Exh. 7).

On November 13, social workers interviewed neighbors,
about Todd’s conduct. Britton-Schrager reported to Carchidi
that several complained about their medication and general
treatment, with food being a big issue.

The social workers next interviewed neighbors using stand-
ardized forms. R. Exh. 6 consists of the interviews of 37
neighbors. At least 34 interviews were conducted on Novem-
ber 13 (one form is undated), and two on November 14. One
question was “Have staff ever yelled or been rude?” Six of the
37 responded yes:

(1) Kathy [Todd] a few times (p. 1).

(2) A CSS person with reddish hair. In the margin in a dif-
ferent handwriting, is a negative comment about Todd (p. 3).

(3) Anurse (p.9).

(4) “Cindy Pope treats me like individual asshole.” (p. 29).
(5) Judy (“T've complained about it [cut oft].”) (p. 31).

(6) Katie [may or may not have been Todd] (p. 33).

Other negative comments were (1) Todd would not let
him/her use phone (p. 6); (2) Pope switched roommates without
consulting people (p. 12); (3) Pope showed favoritism (p. 30);
and (4) when a male nurse entered the room, he says “What a
fuckin’ mess.” (p. 67).

Carchidi did not follow up in any way on the complaints
against staff members other than Todd, or discipline them.

What is peculiar is that Todd was suspended pending further
investigation on the afternoon of November 13, yet Pope’s
recitation of patient complaints, her own observations, and her
interview with Plonski are also dated November 13. Similarly,
almost all off the social workers interviews with patients were
dated November 13. I must conclude that the “further investi-
gation” was already initiated and at least substantially complet-
ed before Todd’s suspension. I further note Weir’s testimony
that he became aware of Todd’s supposed medication errors
only after her suspension and therefore never confronted her
with them. If such was the case, one has to ask what purpose
the “further investigation” served.

F. Discharge

Based on all of the above described incident, Weir and Car-
chidi decided to terminate Todd because the investigation re-
vealed that she had a “long history” of mistreating neighbors in
various ways (Weir at Tr. 324). On November 19, Carchidi,
with Weir present, called Todd and asked her to come in that
afternoon. She met with them in Weir’s office.

Todd became very emotional on direct examination when the
questions turned to her discharge, requiring a brief break before
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she regained her composure. I therefore reject the statement in
Weir’s summary of events (R. Exh. 14 at 2) that when he in-
formed Todd of her termination, “[SThe did not appear sur-
prised or upset.”

It is undisputed that Weir told Todd she was being terminat-
ed because of what he had learned from the investigation re-
garding multiple complaints, whether he mentioned only com-
plaints from coworkers (Todd) or complaints from both
coworkers and neighbors (Weir). Todd denied any misconduct.
I believe that Todd became emotional at the termination inter-
view and might not have accurately heard everything Weir said.
I therefore credit Weir and Carchidi and find that Weir stated
that Todd’s treatment of patients could rise to the level of being
reportable to the DOH, as opposed to Todd’s testimony that
Weir stated he would be reporting her to the nursing board.

Weir never reported Todd to any state licensing authority.
However, Cole, the director of medical records and legal liai-
son, testified that the administrator or DON is required by state
law to report suspected abuse to the DOH, and Weir confirmed
he had such a responsibility. Weir testified he did not do so
because Todd was terminated and could no longer harm resi-
dents of the facility.

Todd later received an undated termination letter stating that
her employment ended on November 19 (Jt. Exh. 5). It set out
no reasons for the termination. Weir’s entry in Todd’s person-
nel file states “[i]nappropriate behavior” to residents (R. Exh.
13), and his summary of the investigations of Todd lists inci-
dents of alleged patient abuse (R. Exh.14). Neither mentions
medication errors.

U. Exh. 3 contains 14 disciplines issued to LPNs, ranging in
date from June 3, 2016 to December 17, 2020, most for derelic-
tions in administering medications. Two were re-educations,
nine were verbal warnings, two were written warnings, and one
did not specify the level of discipline. An LPN was terminated
on November 11, 2020 for physical and verbal abuse of a pa-
tient (R. Exh. 15).

Josh Endy

A. Employment

The Respondent employed Endy from September 2014, until
his discharge on November 11. In May 2017, he was promoted
from shift CSS worker to a CSS supervisor and received a pay
raise from $11.27 to $13.50 per hour (R. Exh. 19).

On the night shift in 2019, Endy and Cruz were the two CSS
supervisors. The only other supervisor at the facility was the
nursing supervisor, who was the highest ranking official on site.
DeAbreu was available to come in if Endy or Cruz needed his
assistance. When both Endy and Cruz were on shift, they con-
sidered her the lead supervisor, although she was not formally
designated as such. Because they worked alone on weekends,
Endy was the only CSS supervisor on duty at least two shifts a
week.

The job description for a CSS supervisor (R. Exh. 17), in-
cludes such functions as addressing coverage concerns on all
posts and shifts, assigning shift CSS to unit tasks, monitoring
their performance during code rainbows or therapeutic inter-
ventions, covering their assignments when necessary, assisting

in scheduling adjustments and attendance, and in-service, disci-
plinary reports.

Endy, Cruz, and DeAbreu all testified about the position of
CSS supervisor on the night shift. Much of their testimony was
substantially consistent. DeAbreu was often vague in his an-
swers and failed to address specific situations. Cruz has been
CSS supervisor since about 2014 and on the night shift since
about 2015. She thus has the most direct familiarity with the
role, had no incentive to either overstate or understate the scope
of Endy’s responsibilities, and appeared candid. I therefore
give her testimony particular weight.

The CSS supervisors played no role in hiring, evaluating, or
transferring employees from shift-to-shift; or in granting pro-
motions, vacation requests, bonuses, or wage increases.

DeAbreu made out a weekly schedule of which employees
would be working each night. Cruz and Endy had no authority
to make any modifications to the schedule. They had the re-
sponsibility to assign staff to particular posts at the beginning
of each shift. See R. Exh. 44, assignment and break sheets
Endy filled out in 2019. Endy’s estimate of how long this took
him struck me as unreasonably low. I credit Cruz that it took
approximately 10—15 minutes to fill out the assignment sheet if
everyone showed up on time and no one called out, otherwise
30 minutes; and that bringing the sheet to the nursing supervi-
sor to review took another 15 minutes or so.

The forms listed five assignments or posts in NBI (including
CVOs and 15-minute checks), eight assignments in other units,
and one front desk position. Depending on neighbors’ needs,
not all the posts were filled each night. Usually, there were
seven to ten CSS staff, including Endy and Cruz, on the shift.
Both Endy and Cruz regularly assigned themselves or each
other to perform assignments that CSS staff also performed.
Endy frequently filled out the assignment and break sheets at
the start of the shift and paperwork at the end of the shift be-
cause Cruz would come in late or leave early, or otherwise ask
him to do so. If neither supervisor was working on the shift,
the nursing supervisor or a CSS employee with seniority made
the assignments. See GC Exh. 7, assignment and break sheets
CSS employee Anita Rogers signed in September and October.
If needed, DeAbreu came into the facility to perform this func-
tion.

During the shift, the CSS supervisor notated breaks and any
changes in assignments. At times, the nursing supervisor in-
formed them a CSS employee was needed for an extra CVO,
requiring them to adjust assignments depending on who was
available. At the end of the shift, either Cruz or Endy filled out
shift-to-shift forms for the incoming shift’s supervisors. See R.
Exh. 45, forms that Endy filled out in 2019. They listed any
codes that were called, any changes in patient status, and any
staffing issues—calls outs, lateness, or disciplinary actions.
They also submitted supervisor’s daily shift reports. See R.
Exh. 58, reports from 2019 that Endy signed.

Endy testified that none of the CSS positions required special
training or education, and Cruz stated that all of the CSS staff
were capable of working in NBI, the most demanding unit.
Endy placed CSS workers in posts that they requested or where
he felt they were comfortable or good. He explained that cer-
tain CSS workers developed bonds with certain neighbors, most
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of whom were long-term for a period of years. On the other
hand, some staff did not get along with certain neighbors.
Moreover, some newer workers and female workers were un-
comfortable in the NBI unit because of the nature of its neigh-
bors, so Endy assigned experienced employees or those who
wanted to work there.

Cruz testified that she uses similar criteria in making as-
signments. She tries to rotate assignments, some of which are
more physically demanding or are with particularly difficult
neighbors, unless an employee wants a particular post. She
sometimes has to assign employees to positions that they do not
want and has had occasion to reassign CSS staff to different
positions because they were not up to performing certain work.
She considers the behavior of a neighbor in deciding whether a
staff member of the same gender should be assigned to the
neighbor’s CVO.

Nothing in the record suggests that the assignments staff re-
ceived had any impact on their pay or other terms or conditions
of their employment.

In 2019, Endy or Cruz were short staffed on a regular basis,
including every weekend. They determined when the shift was
short staffed and could then ask a CSS worker on the previous
shift to stay over (and receive overtime pay) but only a volun-
tary basis. They knew from DeAbreu which employees had
worked too much and should not be asked but could decide
which other employees to ask. If DeAbreu was going to be
away, he told them that they could fill out and approve an au-
thorization for an employee to stay over. See R. Exh. 55, au-
thorizations Endy signed in August. He filled out a total of 10—
20 overtime authorizations during his tenure as a CSS supervi-
sor. Cruz testified that she could approve on her own an em-
ployee staying over, and Endy could recall no occasions when
DeAbreu disapproved his approval of such.

Endy testified that DeAbreu told him and Cruz to write up
employees who had a certain number of tardies and turn the
forms in to DeAbreu, who would deal with them. He further
testified that on one occasion, he reported to DeAbreu that a
CSS employee had been caught sleeping but did not make a
recommendation. He and DeAbreu met with the employee to
deliver the discipline. In several shift-to-shift forms (R. Exh.
45), Endy wrote in “write-ups” in the discipline box, but it is
unclear to what they referred, and their ultimate disposition. In
this regard, Endy did not know of any instances where DeA-
breu acted on recommendations that he made for write-ups.
Endy testified that he signed R. Exh. 52, an April 2018 disci-
plinary report for a no call/no show but filled it out at DeA-
breu’s direction.

Cruz testified that she has also written up employees for no
call outs, lateness, and sleeping on the job but needed DeA-
breu’s approval of those write-ups. Because her testimony on
how often he has disagreed with her recommendations was
unclear, I cannot make a finding thereon. She first stated “he
does tend sometimes to disagree” but then said he disagreed
with her “maybe about” 25 percent of the time (Tr. 779-780).
In those situations, she immediately notified DeAbreu. They
discussed the incident, together met with the employee to get
his or her side, and then decided the extent of discipline to be
imposed. There is no evidence DeAbreu ever engaged in fur-

ther investigation of the incidents that Endy or Cruz brought to
his attention.

R. Exh. 18 is comprised of illustrative disciplinary reports
that CSS supervisors on other shifts wrote between December
28, 2018 through December 19. DeAbreu’s involvement in
their issuance is unclear. Cruz’s testimony indicated the disci-
plinary reports are retained by CSS even when discipline is not
actually imposed so whether DeAbreu actually followed
through with discipline in those cases is unknown.

R. Exh. 48 is DeAbreu’s October 30 performance review of
Endy. It is difficult to read, but DeAbreu apparently referred to
Endy’s decision-making as a weakness. However, Endy’s only
unsatisfactory rating was in appearance/attitude, and he was
never disciplined for failures of the CSS employees on his shift.
Cruz testified that DeAbreu has verbally counseled her on how
to better handle CSS staff situations, such as their clocking in
and out for their 15-minute breaks or their properly completing
paperwork, but there is no evidence that these counselings were
reduced to writing or that Cruz suffered any actual or potential
consequences as a result.

Endy testified that he did not attend any supervisors’ meet-
ings, and he did not recognize R. Exh. 47, an email inviting him
to attend a CSS supervisors meeting on January 3 and his re-
sponse. DeAbreu further testified that he held a meeting with
the CSS supervisors in October or November but could not
recall the date. Even fully crediting DeAbreu, any CSS super-
visors meetings were rare. Neither Endy nor Cruz were invited
to attend the consultants’ meetings.

The Respondent produced no records to show that Endy re-
ceived any disciplines prior to November 11, and I find that he
received none.

B. Union Activity

Endy was involved in union activity from August or Sep-
tember until after his discharge. He handed out authorization
cards and collected them; talked to employees in favor of the
Union; and attended gatherings at Angela’s Pizza, during shift
changes, and on the side road.

C. Suspension and Discharge

On the morning of November 11, Peraino exchanged a series
of emails with Camerota and Rinn (GC Exh. 15). In the first,
with the subject “Josh in CSS3,” Peraino wrote, “He is a super-
visor. Wearing a t shirt to working[sic] and listening on head-
phones to his cell phone while working. . . . you can terminate
asap. He is not part of the union atall. . . .”

Rinn responded, “He has been the topic of many conversa-
tions lately. I’ll talk to Patrick.” [Weir].

Peraino sent a second email, stating, “He is blatantly anti
company(sic] and breaking every policy. Not a supervisor.”

Camerota replied, “If he is not following our philosophy,
please feel free to relieve him of his duties today.”

Peraino offered no testimony regarding these emails and, as
previously stated, the Respondent did not call Camerota as a
witness. On their face, these emails show that the Company
had made the decision to discharge Endy prior to the meeting
Peraino and DeAbreu held with him on the evening of Novem-
ber 11. They undercut DeAbreu’s testimony that he made the
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decision to discharge Endy because of his aggressive actions,
insubordination, and disrespectful manner during the meeting
itself.

Peraino testified that he had previously received complaints
from a CNA and a CSS worker that Endy was coercing them
into signing union authorization cards; the CNA further com-
plained that Endy did not follow the dress code but insisted
CSS workers did. Neither of these employees testified, and the
record contains nothing in writing from them. Peraino further
testified that he asked DeAbreu to schedule a meeting with
Endy because Endy had solicited union authorization cars and
could not do that as a supervisor.

Endy, DeAbreu, and Peraino all gave accounts of their No-
vember 11 meeting. I credit Endy’s version of what was said
for the following reasons:

(1) The above emails earlier that day.

(2) Endy’s account was quite detailed, and I do not believe
he fabricated it.

(3) DeAbreu testified that he relieved Endy of his duties
when Endy threw his badge on the table; however, Peraino
testified that nothing was said at the meeting about Endy being
suspended or discharged.

(4) Both DeAbreu and Peraino testified that after Peraino
told Endy he could not engage in union activity as a supervisor,
Endy became “aggressive” and stated, “I don’t need this fuck-
ing job” (Tr. 634, 815), before he threw his badge at them, and
stormed out of the room, slamming the door and damaging the
wall.

Weir testified that DeAbreu and Peraino related to him this
alleged statement, which is included in Weir’s summary of the
incident (R. Exh. 49) but inexplicably appears nowhere in the
statement DeAbreu prepared at Weir’s request regarding the
meeting (R. Exh. 20). Such statement, if Endy made it, would
have been highly relevant to any assertion that Endy engaged in
inappropriate behavior.

In contrast, I find more plausible Endy’s testimony that
Peraino used obscenity, as described below. I note that Endy’s
description of Peraino’s attitude during the meeting comported
with Kelly’s depiction of his bullying tone during her Novem-
ber 11 meeting with him.

(5) I further find implausible DeAbreu’s testimony that after
Peraino stated that Endy could not pass out cards because he
was a supervisor, Endy replied, “Keith, who[sic] you think you
are to tell me that?” (Tr. 633). Nothing in the record suggests
that Peraino and Endy were on a first-name basis, and I have a
problem believing that a first-line supervisor would have been
so crass in his response.

(6) Finally, Peraino testified that after Endy slammed the
door on his way out, he told Endy that between throwing the
badge and slamming the door (hard enough to cause damage),
this was workplace violence. Conceptually, I cannot see how
Peraino could have told Endy this after he left the room.

Based on the above, I find as follows. At the start of the
meeting, Peraino asked Endy if he knew why he was there, to
which Endy replied no. Peraino stated that it was his union
activity, his handing out union authorization cards was illegal,
and the corporation was going to sue him. Peraino asked him

something, but when he started to answer, Peraino said to “shut
the fuck up,” he did not want to hear it. (Tr. 205). During the
meeting, Peraino asked why Endy wanted a union and if he
liked his job. Endy responded that he was trying to make it
better and safer. Peraino stated that if he did not like his job the
way it was, why didn’t he “fucking” leave? (Tr. 208). Endy
responded, “[Blecause I need my job. I have a family to sup-
port.” (ibid). Peraino continued asking questions, including if
Endy knew who else was handing out cards. Endy replied that
he would not answer. Peraino asked DeAbreu if this (Endy)
was whom he really wanted to be the supervisor on the over-
night shift. Peraino next asked DeAbreu what was going to
happen, and DeAbreu replied suspension pending investigation.

Endy testified that he “slid” his badge across the table and
that the door was hydraulic and “barely” hit the wall as he left
(Tr. 208). However, Endy conceded that he was upset, which
would have been understandable under the circumstances, in
particular Peraino’s tone, and I think that he understated his
conduct. On the other hand, I believe that Peraino and DeA-
breu exaggerated what Endy did. The most likely scenario is
that he threw his badge on the table and not at them and then
forcefully threw open the door on his way out, causing a small
dent in the wall. See R. Exhs. 21, 22, photographs taken the
following day. DeAbreu escorted him out of the building.

Peraino and DeAbreu separately called Weir that evening
and related what had occurred at the meeting. Weir directed
DeAbreu to write a statement, which DeAbreu did (R. Exh. 20.)
Weir later wrote up a summary of the meeting based on what
Peraino and DeAbreu told him (R. Exh. 49, which is undated).

No further investigation was conducted, and Endy was
mailed a notice of termination dated November 27, effective
November 11 (Jt. Exh. 4). It set out no reasons. In a Novem-
ber 25 email to Peraino and Weir, Rinn stated that Endy’s
throwing his badge and walking out was viewed as his resigna-
tion (GC. Exh. 13).

Posted Letter About Wage Increases

The Company has had a history of granting employees annu-
al across-the-board wage increases with the exception of 1 year
when it was delayed a few months. They were apparently giv-
en at the end of the year, and many staff members came to Weir
inquiring whether they would get one at the end of 2019.

On December 19, the Respondent posted on the bulletin
board a letter addressed to all staff (Jt. Exh. 6; GC Exhs. 2, 3).
The subject was “wage increases,” and it began, “Over the past
few weeks, many employees have approached us about wage
increases.” The letter went on to state that the Union had filed
unfair labor practice charges, described them, and concluded, as
a result, “[E]verything is frozen. . . . [W]e are in a stalled
mode.” The letter continued to be posted at least into early
January 2020.

Analysis and Conclusions
8(a)(1) Conduct

(1) Surveillance

Although the General Counsel does not specifically allege
surveillance, it is closely related to the subject matter of the
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complaint (impression of surveillance) and has been fully and
fairly litigated. I can therefore consider it as the basis for find-
ing an unfair labor practice. See, e.g., Securitas Security Ser-
vices USA, 369 NLRB No. 57, slip op. at 1 (2020); Wal-Mart
Stores, Inc., 368 NLRB No. 146, slip op. at 1 fn. 3 (2019); Per-
gament United States, Inc., 296 NLRB 333, 334 (1989), enfd.
920 F.2d 130 (2d Cir. 1990).

The test of whether an employer has unlawfully created the
impression of surveillance is an objective one, i.e., whether
under all the circumstances an employee could reasonably con-
clude from the statement or conduct in question that his/her
protected activities were placed under surveillance. Bridge-
stone Firestone South Carolina, 350 NLRB 526, 527, (2007),
quoting Flexsteel Industries, 311 NLRB 257, 257 (1993); see
also Consolidated Communications of Texas Co., 366 NLRB
No. 172, slip op. at 1 fn. 1 (2018).

A. The Respondent does not dispute:

(1) The consultants directed managers to walk around the
building, engage in physical observation, and talk to employees
to know their issues and concerns and report those back in the
afternoon meetings.

(2) The consultants asked managers to provide feedback on
how employees responded to the management handouts, and
their impressions regarding employees’ perspectives on the
Union. Peraino and Weir had conversations about which em-
ployees appeared to be pro- or antiunion.

(3) The consultants held meetings with individual employ-
ees categorized as having “soft” or “hard” support for the Un-
ion, based on managers’ assessments and the employee’s body
language.

Very significantly, GC Exh. 11 shows that managers were
instructed to report back what they heard the Union was telling
employees and whether the Union was approaching employees
in the cafeteria or had a meeting over the weekend. The only
way managers would have been able to learn this conduct
would have been by questioning employees or surveilling them.

(4) Management, including Weir, department heads, and
UMs came in on their off time and walked through the facility,
visiting various units, talking to employees about their con-
cerns, and offering to assist them in their work. Employees
must have been quite surprised to see Weir, the facility’s high-
est-ranking official, show up at their work areas and offer to
help them with manual tasks when there is no evidence that he
had ever previously done so.

B. Leonard’s Testimony

Prior to late October 2019, no department heads or UMs had
ever come to Leonard’s unit, aside from the unit’s UM, and
offered to help with work. Moreover, on a daily basis, depart-
ment heads stood by the time clock when Leonard arrived at
punch in. On November 12, Peraino told Leonard that they had
four statements of her harassing the housekeepers about union
activity, and Director Walters stated that they had her on video.

C. Golden’s Testimony

At the November 4 meeting, Peraino requested managers
come in on their off shifts and monitor the staff or ask if they
needed any assistance, to look for any “suspicious activities,”

including whether employees were gathering in groups, stopped
speaking when managers walked by, or were engaged in non-
job-related activities. Peraino or Camerota also brought up
union meetings at Angela’s Pizza and suggested that managers
go there, overhear what employees were saying, and report
back what they heard. After the November 4 meeting, Camer-
ota told Golden that, in future meetings, she should report back
employees’ body language, eye contact while she talked to
them, whether they crumpled up the consultants’ literature, and
if they spoke to other employees after she gave them the litera-
ture. The week of November 11, Carhart told Golden that the
Company was trying to figure out who was for the Union and
who was not.

D. Conclusions

Based on above, I conclude that from on about November 4,
the Respondent engaged in unlawful surveillance and gave the
impression of surveillance in violation of Section 8(a)(1). Fur-
ther, because the supervisors carried out the instructions to
commit unlawful surveillance, the Respondent further violated
Section 8(a)(1) by issuing those instructions. See Resistance
Technology, Inc., 280 NLRB 1004, 1006 fn. 5 (1986); see also
Blankenship & Associates, 290 NLRB 557, 558 fn. 3 (1988).

I dismiss paragraph 6(d) as it relates to instructing supervi-
sors and agents to interrogate employees about their support for
the Union. Even according to Golden, the thrust of the consult-
ants’ directives was to ascertain employees’ union sympathies
on the basis of observations, not by direct interrogation, and her
testimony on their instructions regarding direct questioning of
employees was confusing.

(2) Threats Regarding Nursing Licenses

Threatening an employee with loss of his or her nursing li-
cense for engaging in protected activity violates Section
8(a)(1). Loyalhanna Health Care Associates, 352 NLRB 863
(2007); Indian Hills Care Center, 321 NLRB 144 (1996).

At the November 12 meeting, above, Peraino told Leonard
that the Union could not protect her nursing license. Peraino
first stated that Leonard could participate in union activity but
not on corporate time, and the housekeeping department might
have been operated by a contractor. Nevertheless, I need not
address the law on solicitation/distribution on worktime be-
cause I find highly suspicious the Respondent’s refusal to pro-
vide the alleged statements and video to Leonard (and its fail-
ure to produce them at trial). I draw the inference that the pur-
pose of Peraino’s statement was to discourage Leonard from
engaging in legitimate union activity and that she reasonably
could have construed it as an implied threat that the Respondent
would retaliate against her for engaging in protected union
activity not limited to the housekeeping department. I therefore
find this a violation.

Weir told Todd at their November 19 meeting that her treat-
ment of patients could rise to the level of being reportable to
the DOH. This was an indirect threat that her nursing license
could be jeopardized. However, Weir said nothing, expressly
or impliedly, tying in his statement with any union activity on
Todd’s part; rather, it related to alleged malfeasance. The
statement was therefore not coercive, and I dismiss this allega-
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tion.
(3) Freeze on Wage Increases

The respondent had a history of granting employees across-
the-board wage increases. The December 19 posting stated that
as a result of the Union’s filing of unfair labor practice charges,
everything was frozen. It is long settled that an employer may
not blame a union for causing a wage freeze. J. & G. Wall
Baking Co., 272 NLRB 1008, 1012 (1984). I therefore con-
clude that the posting violated Section 8(a)(1).

(4) Other Alleged Violations of Section 8(a)(1)

Whether certain statements made to Golden and Endy could
constitute violations depends on whether they were supervisors
within the meaning of Section 8(a)(1), or employees

Todd’s Suspension and Discharge

In cases where the issue is the motive behind an employer’s
action against an employee (was it legitimate or based on ani-
mus on account of the employee’s union or protected concerted
activities?), the appropriate analysis is provided by Wright
Line, 251 NLRB 1083 (1980), enfd. 662 F.2d 899 (Ist Cir.
1981), cert. denied 455 U.S. 989 (1982); see Mondelez Global,
LLC, 369 NLRB No. 46, slip op. at 1 (2020); Auto Nations,
Inc., 360 NLRB 1298, 1301 (2014), enfd. 801 F.3d 767 (7th
Cir. 2015).

Under Wright Line, the General Counsel bears the initial
burden of establishing that an employee’s union or other pro-
tected concerted activity was a motivating factor in the employ-
er’s adverse employment action. Wright Line, above at 1089.
The General Counsel can meet this burden by establishing (1)
union or other protected activity by the employee, (2) employer
knowledge of that activity, and (3) antiunion animus, or animus
against protected activity, on the employer’s part. See, e.g.,
Consolidated Bus Transit, 350 NLRB 1064, 1065 (2007), enfd.
577 F.3d 467 (2d Cir. 2009).

In Tschiggfrie Properties, Ltd., 368 NLRB No. 120, slip op.
at 5-8 (2019), the Board clarified the animus element of this
test, explaining that the General Counsel “does not invariably
sustain his burden of proof under Wright Line whenever, in
addition to protected activity and knowledge thereof, the record
contains any evidence of the employer’s animus or hostility
toward union or other protected activity.” Id., slip op. at 7
(emphasis in original). “Instead, the evidence must be suffi-
cient to establish that a causal relationship exists between the
employee’s protected activity and the employer’s adverse ac-
tion against the employee.” Id., slip op. at 8.

Once the General Counsel makes out a prima facie case, the
burden shifts to the respondent to show that the same action
would have taken place even in the absence of the protected
activity. Wright Line, above at 1089; Manno Electric, Inc., 321
NLRB 278, 280 fn. 12 (1996). To establish this affirmative
defense, an employer cannot simply present a legitimate reason
for its action but must persuade by a preponderance of the evi-
dence that the same action would have taken place even in the
absence of the protected activity. East End Bus Lines, Inc., 366
NLRB No. 180, slip op. at 1 (2018); Consolidated Bus Transit,
350 NLRB 1064, 1066 (2007). Where the General Counsel has
made a strong showing of discriminatory motivation, the em-

ployer’s defense burden is substantial. Bally’s Park Place, Inc.,
355 NLRB 1319, 1321 (2010), enfd. 646 F.3d 929 (D.C. Cir.
2011); East End Bus Lines, ibid.

Here, Todd talked to coworkers, attended union meetings at
various locations, and handed out union flyers and authoriza-
tion cards from June until her discharge in November. Weir,
DON Carchidi, and UMs Collenton and Pope knew of her un-
ion activities and support.

As recognized in Electrolux Home Products, 368 NLRB No.
34, slip op. at 1 (2019), “The Board may infer from the pre-
textual nature of an employer’s proffered justification that the
employer acted out of union animus, ‘at least where . . . the
surrounding facts tend to reinforce that inference.” (quoting
Shattuck Denn Mining Corp. v. NLRB, 362 F.2d 466, 470 (9th
Cir. 1966) (emphasis in Electrolux).

Todd was an LPN for the Respondent for approximately 12
years prior to her discharge. In Todd’s last performance re-
view—on June 5, approximately 5 months before she was sus-
pended and discharged—Pope rated her as “exceptional” in five
categories; “needs improvement” in three, none related to mis-
conduct toward neighbors or improper administration of medi-
cations; and “unsatisfactory” in none. Pope said nothing nega-
tive whatsoever about Todd’s interactions with residents or her
administering medications.

I simply cannot imagine that the Respondent would have
kept Todd employed for 12 years had her conduct been as egre-
gious as the Respondent has now claimed. She had no prior
disciplines, and it is inconceivable that her performance so
drastically deteriorated between June 5 and November 13 that
she became properly subject to discharge.

Thus, the timing of Todd’s suspension and discharge, after
12 years as an employee and within several months of her un-
ion activity, infers animus against her for that activity. See, e.g.
Mondelez Global LLC, 369 NLRB No. 46, slip op. at 2 (2020)
(proximity of a “few months™); Velox Express, Inc., 368 NLRB
No. 61, slip op. at 10-11, 29 (2019). With further regard to
timing, the Respondent’s allegedly sudden discovery of serious
medication errors on her part only after she was suspended on
November 13 seems far too coincidental when there is no evi-
dence that she was ever disciplined for such in the previous 12
years. I note that Todd was never afforded an opportunity to
respond to these allegations and that medication errors are no-
where mentioned in the Weir’s termination summary.

Moreover, the Respondent’s disparate treatment of Todd also
raises the inference of animus toward her. See, e.g., Mondelez-
Global, above at 4; La Gloria Oil & Gas Co. 337 NLRB 1120,
1124 (2002), aftd. 71 Fed. App. 441 (5th Cir. 2003); Southwire
v. NLRB, 820 F.2d 453, 460 (D.C. Cir. 1987) (absence of evi-
dence employer discharged any other employee for similar
violation). Here, no other staff members against whom neigh-
bors complained in the social worker interviews were disci-
plined, and the Respondent has never discharged an LPN for
derelictions in administering medication, giving them only
verbal warnings in the vast majority of cases.

The above evidence supports an inference that misconduct
toward neighbors and/or medication errors were not the real
reasons Todd was suspended and discharged. See, e.g.,
Mondelez Global, above at 2.
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Therefore, the General Counsel has established a prima facie
case. [ further conclude from the above evidence that the Re-
spondent has failed to rebut this prima facie case. It is notewor-
thy that Legal Liaison Cole testified that she considered Todd’s
alleged abuse of patients “horrible” and that state law required
either Weir or Carchidi to report to the DOH any suspected
patient abuse. Weir conceded that if conduct rose to the level
of abuse, he was required to report it to DOH. Yet, no report
was made. I must believe that management realized that any
conduct on Todd’s part was not serious enough to report—
undermining the Respondent’s defense. The alternative is that
they knowingly violated state law. In this regard, Weir ex-
plained that he did not report Todd because she was terminated
and posed no further risk to the Respondent’s residents (thus
failing to alert the DOH that she posed a risk of committing
further patient abuse at other facilities). I highly doubt that the
DOH would accept this rationale.

In sum, the Respondent initiated complaints against Todd
from staff and neighbors and then conducted a sham investiga-
tion with the preconceived goal of finding faults with her per-
formance to justify her discharge.

Accordingly, I conclude that the Respondent’s suspension
and discharge of Todd violated Section 8(a)(3) and (1) of the
Act.

Supervisory Status of Golden and Endy

A. Legal Framework

Section 2(11) defines “supervisor” as any individual having
the authority, in the interest of the employer, to hire, transfer,
suspend, lay off, recall, promote, discharge, assign, reward, or
discipline other employees, or responsibly to direct them, or to
adjust their grievances, or effectively to recommend such ac-
tion, if in connection with the foregoing the exercise of such
authority is not of a merely routine or clerical nature, but re-
quires the use of independent judgment.

The types of supervisory authority are listed in the disjunc-
tive, and authority with regard to any one suffices to confer
supervisory authority. NLRB v. Kentucky River Community
Care, 532 U.S. 706, 713 (2001); Queen Mary, 317 NLRB
1303, 1303 (1995), enfd. sub nom. NLRB v. RMS Foundation,
Inc., 113 F.3d 1242 (9th Cir. 1997); NLRB v. Quinnipac Col-
lege, 256 F.3d 68, 74 (2001). Possession of supervisory author-
ity is enough even if not exercised. Fred Meyer Alaska, Inc.,
334 NLRB 646, 649 fn. 8 (2001); Mid Allegheny Corp., 233
NLRB 1463, 1464 (1977).

To be classified a supervisor, an individual must use inde-
pendent judgement in such a way as to affect employees’ terms
and conditions of employment. Oakwood Healthcare, 348
NLRB 686, 688 (2006); Children’s Farm Home, 324 NLRB 61
(1997). “Independent judgement” will not be found where a
result “is dictated or controlled by detailed instructions . . . .”
Oakwood Healthcare, ibid; see also Busco Tug and Barge, Inc.,
359 NLRB 486, 490 (2012). Likewise, “independent judge-
ment” does not include recommendations to a decision maker
who conducts independent investigations of the events and fails
to follow the recommendations. Children’s Farm Home, 324
NLRB 61 (1997). Authority exercised on a rare, isolated, and

irregular basis will not confer supervisory status.
Shipbuilding, 274 NLRB 539, 555 (1985).

In Kentucky River, above at 711-712, the Court upheld the
Board’s rule that the burden of establishing supervisory status
lies with the party asserting it. The party must establish such
status by a preponderance of the evidence. Dean & Deluca
New York, Inc., 338 NLRB 1046, 1047 (2002); Bethany Medi-
cal Center, 328 NLRB 1094, 1103 (1999).

The “Board has exercised caution ‘not to construe superviso-
ry status too broadly because the employee who is deemed a
supervisor is denied rights which the Act is intended to pro-
tect.” Oakwood Healthcare, Inc., above at 688. Thus, the Act
protects “straw bosses, lead men, and set up men” even though
they perform “minor supervisory duties.” Ibid, quoting NLRB
v. Bell Aerospace Co., 416 U.S. 267, 280-281(1974); see also
General Security Services Corp., 326 NLRB 312, 312 (1998).

Statutory status is not proven where the record evidence “is
in conflict or otherwise inconclusive.” Republican Co., 361
NLRB 93, 97 (2014), citing Phelps Community Medical Cen-
ter, 295 NLRB 486, 490 (1989); Golden Crest Healthcare Cen-
ter, 348 NLRB 727,731 (2006).

Absent evidence that an individual possesses any one of the
statutory indicia, the Board looks to secondary indicia to de-
termine supervisory status; however, secondary indicia are
insufficient by themselves to establish supervisory authority.
Veolia Transportation Services, Inc., 363 NLRB 1879, 1879
(2016); Sam’s Club, 349 NLRB 1007, 1014 (2007); Ken-Crest
Services, 335 NLRB 777, 779 (2001).

B. Golden

As the UM or nursing manager of the locked NBI unit,
Golden was responsible for overseeing the nursing staff to en-
sure that neighbors received the intensive medical attention and
care their severe brain injuries required. She also oversaw em-
ployees from other departments who came to the unit to service
the neighbors. There is no evidence that the DON, ADONSs, or
nursing supervisor regularly came onto the unit or ever engaged
in direct supervision of any of its staff members. With the ex-
ception of one department head or supervisor, who had an of-
fice in NBI, none of the other department directors maintained
any degree of continuous presence there but rather visited only
sporadically. Thus, Golden effectively oversaw their employ-
ees the entire work period and had the sole responsibility for
detecting problems in their employees’ performance and bring-
ing them to the department heads. In sum, the nature of her
position inherently required her to use her ongoing judgment in
directing staff, both nursing and those from other departments.

In this regard, Golden had the authority as UM to issue writ-
ten disciplines to the nursing staff, up to the written warning
level, even if she never exercised that authority. As the Board
has stated, “’[s]tatutory supervisory authority is not lost simply
because it is infrequently exercised . . . . *” Matheson Fast
Freight, 297 NLRB 63, 71 (1989), quoting Jack Holland &
Son, 237 NLRB 263, 265 (1978); see also Pepsi-Cola Co., 327
NLRB 1062, 1063 (1999); Kern Council Services, 259 NLRB
817, 818 (1981).

The authority to discipline is a separate indicia from the au-
thority to responsibly direct, but they are interrelated when, as

Offshore
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here, Golden was the sole nursing supervisor on the unit for the
entire shift. There is no evidence the DON, ADONS, or nursing
supervisor ever initiated disciplines of the nursing staff, nor did
any supervisors report to Golden. Accordingly, she was the
only person on the unit charged with the responsibility of disci-
pling employees for shortcomings in their performance. There-
fore, that authority to discipline must necessarily have been
based on her authority to manage or direct them.

If Golden lacked the authority to responsibly direct employ-
ee, then no supervisor maintained an ongoing presence and
authority over staff who worked in NBI—a locked unit having
patients in the greatest need of continuous medical and other
care, and the only unit for which state law requires a specific
policy because it is a specialized program for residents requir-
ing behavior interventions. It is unthinkable that no supervisor
would have been physically present on the unit and in charge of
how employees carried out their duties. Cf. Matheson Fast
Freight, 297 NLRB 63, 72 (1989) (responsible direction found
when supervisor was solely in charge of an operation that in-
volved important safety measures requiring the extensive exer-
cise of independent judgement).

Accordingly, I find that Golden possessed at least two indi-
cia of supervisory authority: to responsibly direct and to disci-
pline employees.

As secondary indicia, I also consider Golden’s job title and
job description, her higher pay, her attendance at management
meetings, the Respondent’s holding her out as a supervisor, her
evaluating employees, and the high employee-to-supervisor
ratio if UMs are not supervisors. See Veolia Transportation
Services, above at 12; Sheraton Hotel, 350 NLRB 1114, 1118
(2007); Sam’s Club, above at 1014; Volair Contactors, Inc.,
341 NLRB 673, 673 fn. 8 (2004); Williamette Industries, Inc.,
336 NLRB 743, 743 (2001); Juniper Industries, 311 NLRB
109, 110 (1993); Riverchase Health Care Center, 304 NLRB
861, 865 (1991).

Based on the above, I conclude that Golden was a statutory
supervisor and agent of the Respondent within the meaning of
Section 2(11) of the Act.

Since I have concluded that Golden was a statutory supervi-
sor, any statements Camerota made to her on October 28 and
Carhart made to her on about November 18 were not made to
an employee within the meaning of the Act. I therefore dismiss
these allegations.

C. Endy

Endy played no role in hiring; deciding which employees
would be scheduled to work a shift; transferring employees
from shift to shift; preparing evaluations; or granting promo-
tions, vacation requests, bonuses or wage increases. The indi-
cia that must be evaluated relate to assignment, direction, and
discipline.

(1) Assignment of Work

The analysis here is whether Endy’s role in assignment was
of a routine or clerical nature or required the use of independent
judgment. To exercise “independent judgment” in making
assignments and directing employees, an individual must act or
effectively recommend action “free of the control of others,”

using a degree of discretion rising above “the merely routine or
clerical.” Oakwood Healthcare, Inc., above at 692—-693; see
also Brusco Tug and Barge, Inc., 359 NLRB 486, 490 (2012).
Determining what rises to the level of 2(11) authority can be
difficult. As the Court recognized in NLRB v. Kentucky River
Community Care, Inc., 532 U.S. 706, 713 (2001), “[TThe statu-
tory term ‘independent judgment’ is ambiguous with respect to
the degree of discretion required for supervisory status. . . .
Many nominally supervisory functions may be performed with-
out the ‘exercis[e of] such a degree of . . . judgment or discre-
tion . . . as would warrant a finding’ of supervisory status under
the Act.” (citations omitted).

At the beginning of the shift, Endy or Cruz assigned sched-
uled staff and themselves to the various posts. If neither was
working, the nursing supervisor or a CSS with seniority made
the assignments. DeAbreu determined which employees would
work a particular shift, and CSS supervisors had no authority to
deviate from his decisions. They decided the appropriate posts
for particular staff members, whenever possible placing them in
positions in which they were most comfortable or proficient.
However, all CSS staff were capable of performing all posts,
and none of them had any special training or education that
made them uniquely qualified for any particular assignment.
Endy and Cruz both took into account rotation of more physi-
cally demanding assignments and particularly difficult neigh-
bors, most of whom were in the facility for years. During the
shift, they reassigned staff members as the need arose, based on
who was available. In sum, none of these assignments required
independent judgment because they were routine in nature. See
Mercy General Health Partners Amicare Home Care, 2017 W
5034114 (2017) (assignments to home healthcare aides and
LPN’s were routine and not based on significant training, edu-
cation, or particular expertise); Azusa Ranch Market, 321
NLRB 811, 811 (1996).

The Respondent cites (R. Br. 37) Oakwood Healthcare,
above at 689, wherein the Board stated that in the health care
setting, “assign” encompasses the responsibility to assign nurs-
es and aides to particular patients, and that decisions affecting
place, time or overall tasks can be a supervisory function, in-
cluding “plum or bum” assignments. That case is distinguisha-
ble. There, the assignments were on a regular basis; here, they
were made each night and staff were rotated so that employees
shared the difficult tasks or patients. Moreover, all of the em-
ployees were able to perform all functions and service all
neighbors, Further, wunlike the situation in Oakwood
Healthcare, nothing suggests that the assignments Endy or
Cruz made had any bearing on employees’ opportunities to be
considered for future promotions or rewards.

Accordingly, I find that Endy’s assignment of work was of a
routine nature and did not entail the level of discretion rising to
“independent judgment.”

“Assignment” incudes appointing an employee to an over-
time period. Modesto Radiology Imaging, Inc., 361 NLRB
888, 889 (2014). Here, DeAbreu advised the CSS supervisors
which employees had worked too much overtime and should
not be asked to stay over. If Endy and Cruz found themselves
needing additional staffing, they decided which other employ-
ees to ask to stay. However, because they could only ask but
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not require employees to work overtime, this did not establish
supervisory authority. Entergy Mississippi, Inc., 357 NLRB
2150, 2156 (2011); Golden Crest Healthcare Center, 348
NLRB 727, 729 (2006).

(2) Direction of Work

The CSS supervisors regularly checked on the performance
of staff who were doing CVOs and 15-minute checks and made
certain that staff followed policies regarding breaks and filling
out paperwork. Significantly, the night nursing supervisor was
the highest-ranking official on site, and DeAbreu was normally
available and ready to come in on his off hours if Endy or Cruz
needed him.

In carrying out these duties, Cruz and Endy clearly acted in
the interests of the Respondent and not solely for their own
convenience. See Pepsi-Cola Co., 327 NLRB 1062, 1062
(1999). However, DeAbreu never told Endy he could suffer
any consequences for derelictions on the part of his staff. De-
Abreu did verbally counsel Cruz concerning the conduct of
CSS employees, but there is no specific evidence that these
were reduced to writing and maintained, or that Cruz suffered
any actual or potential adverse consequences as a result, either
pecuniary or otherwise. Accordingly, the “responsible” re-
quirement under Section 2(11) of the Act is lacking. See
Springfield Terrace, 355 NLRB 937 (2010); Golden Crest
Healthcare, above at 731; Oakwood Healthcare, above at 691—
692; NLRB v. Saint Mary Home, 358 Fed.Appx. 255, 255 (2nd
Cir. 2009).

I therefore find that Endy did not responsibly direct employ-
ees within the meaning of Section 2(11).

(3) Discipline

The record is unclear how much independent authority Endy
and Cruz had to issue disciplines beyond merely following
DeAbreu’s directives and transmitting write-ups to him con-
cerning attendance and employees sleeping on the job. DeA-
breu’s testimony on disciplines was very conclusionary and
lacking in specifics, and Cruz was equivocal on how often he
disapproves her recommended disciplines. I note her testimony
indicated that disciplinary reports stay in employees’ files
whether or not the discipline is actually issued. However, the
Respondent produced no write-ups Cruz prepared or evidence
on their ultimate disposition. None of the disciplinary reports
contained in R. Exh. 18 were over the level of verbal warnings.

According to Cruz, DeAbreu had the final say on all disci-
plines that she proposed. The mere factual reporting of oral
reprimands and the issuing of written warnings that do not au-
tomatically affect job status or tenure do not constitute supervi-
sory authority. Ohio Passavant Health Center, 284 NLRB 887,
889 (1987). The Respondent has not shown that the warnings
CSS supervisors issued “automatically affect[ed] job status or
tenure” of employees. Ohio Masonic Home, 295 NLRB 390,
393-394 (1989), quoted in The Republic Co., 361 NLRB 93, 99
(2014).

As stated earlier, the burden of establishing supervisory sta-
tus lies with the party asserting it, and the Board is cautious not
to construe supervisory status too broadly and exclude those
performing “minor supervisory duties.” Moreover, statutory

status is not proven where the record evidence is inconclusive.

I therefore find that the Respondent has failed to meet its
burden of showing Endy possessed the independent authority to
issue discipline within the meaning of Section 2(11).

(4) Conclusion

Endy exercised no independent judgment in assignment, di-
rection, or discipline and was not a statutory supervisor within
the meaning of Section 2(11).8

November 11 Meeting

A. 8(a)(1) Violations

Inasmuch I have found Endy was not a statutory supervisor, I
find inapposite cases cited by the Respondent (R. Br. 41) for
the proposition that any questions he was asked on November
11 were permissible because he was a supervisor. Furthermore,
the Respondent’s mistaken belief that he was a supervisor does
not afford the Respondent a defense. Orr Iron, Inc., 207 NLRB
863 (1973), enfd. 508 F.2d 1305 (7th Cir. 1975); see also
Unifirst Corp., 335 NLRB 706 (2001).

At Endy’s meeting with Peraino and DeAbreu, Peraino asked
Endy if he knew who else was handing out authorization cards
and if he knew who was signing them, thereby interrogating
him about the union activities of other employees.

An employer’s questioning of an employee is coercive if
“under all the circumstances, the interrogation reasonably tends
to restrain, coerce, or interfere with rights guaranteed by the
Act.” Rossmore House, 269 NLRB 1176, 1177-1179 (1984),
affd. sub nom.. 760 F.2d 1006 (9th Cir. 1985). That test was
met here, where Endy was called into a meeting in the adminis-
trative conference room with his supervisor, accused of illegal
activity, and threatened with a lawsuit.

I therefore conclude that the Respondent unlawfully interro-
gated Endy about the union activities of other employees and
therefore violated Section 8(a)(1). See Advancepierre Foods,
Inc., 366 NLRB No. 133, slip. op. 1 fn. 6 (2018); Robert
Orr/Sysco Food Services, LLC, 343 NLRB 1183 (2004).

Threatening an employee with a lawsuit for engaging in pro-
tected activity when there is no anticipation of any actual law-
suit is coercive under Section 7 of the Act. United States Post-
al Service, 351 NLRB 205 (2007). There is no evidence that
the Respondent ever took any steps to take any legal action
against Endy for anything.

I therefore conclude that Peraino’s threat that the Company
would sue Endy also violated Section 8(a)(1).

Finally, Peraino also asked Endy why he wanted a union. As
with solicitation, this is not specifically alleged in the complaint
but is closely related to existing allegations and was fully and
fairly litigated. An employer’s questioning an open and active
union supporter about his or her union sentiments is unlawful if
accompanied by threats or promises. Rossmore House, above
at 1176, 1177. Here, Peraino started the conversation by
threatening Endy with a lawsuit. Therefore, this question also
violated Section 8(a)(1). I need not address whether other

8 In light of this conclusion, I need not address arguments in the Un-
ion’s brief (U. Br. 26-28) that Endy was a relief supervisor who did not
spend a regular and substantial portion of his worktime performing
supervisory functions.
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statements of Peraino also constituted threats.
B. Suspension and Discharge

Under a Wright Line analysis, the General Counsel has es-
tablished a prima facie case. Endy engaged in union activity,
which was known to the Respondent. Again, the Respondent
cannot defend on the ground that it had a good faith belief he
was a statutory supervisor. The Respondent’s animus toward
Endy for his union activity is shown by Peraino’s threat the
Company would sue him, Peraino’s interrogation regarding
Endy’s and other employees’ union activities or sentiments, and
Peraino’s bellicose language (described hereinafter).

The Respondent contends (R. Br. 44) that Endy was dis-
charged only after his outburst” at the meeting, when he inten-
tionally damaged property and was insubordinate. This conten-
tion is totally undermined by the emails between Peraino,
Camerota, and Rinn showing that the Respondent made the
decision to discharge Endy even before the meeting took place.

I now turn to the second prong of Wright Line to determine
whether the Respondent has rebutted the General Counsel’s
prima facie case.

Although the above emails stated other concerns with Endy
(wearing a tee-shirt and listening on headphones to his cell
phone), it is uncontroverted that those subjects were not men-
tioned during the meeting and were not included in the Re-
spondent’s documents as reasons for his termination. Endy had
never received any disciplines for his attire or use of his head-
phones. I find, therefore, that the sole reason for Endy’s sus-
pension was his union activity. The Respondent conducted no
further investigation after the suspension, and there is no doubt
that his discharge was a foregone conclusion. Accordingly, his
de facto date of discharge was November 11.

The pivotal question is whether Endy’s conduct after DeA-
breu told him that he was suspended was a valid reason to dis-
charge him regardless of his union activity and the prior deci-
sion to terminate him.

I have discredited the testimony of Peraino and DeAbreu that
he threw his badge at them; at most he threw it on the table,
hardly amounting to significant misconduct.

The sole remaining misconduct at issue concerns Endy’s
slamming the door and causing a small dent as he left the room.
This was not a workplace setting, and Endy’s conduct at issue
was not protected activity. Therefore, cases addressing “op-
probrious workplace conduct” are not directly applicable.

The Board has “long recognized that an employer cannot
provoke an employee to the point where he commits an indis-
cretion and then rely on that conduct to terminate his employ-
ment.” Key Food, 336 NLRB 111, 113 (2001); see also NLRB
v. M & B Headware Co., 349 F.2d 170, 174 (4th Cir. 1965). In
Key Food, ibid, the employee touched the supervisor on the
shoulder following the supervisor’s abusive tirade. The Board
found such conduct was not “so unreasonable in relation to the
Respondent’s provocation as to justify his discharge.” Ibid.

I find that from the very start of the meeting, Peraino was ac-
cusatory, belligerent, and threatening, as well as made unlaw-
fully coercive statements. He unlawfully stated that Endy’s
union activity was illegal and that the corporation was going to
sue him. When Endy started to answer a question, Peraino told

him, “Shut the fuck up.” When Peraino unlawfully asked why
Endy wanted a union, Endy responded that he was trying to
make his job better, to which Peraino responded that if he did
not like the job the way it was, why didn’t he “fucking” leave.
After Endy refused to name others who were handing out or
signing authorization cards, DeAbreu told Endy that he was
suspended pending investigation.

Although I do not condone Endy’s slamming the door with
force, I find that a reasonable person in his shoes would have
been very upset by what had just taken place and that he was
provoked into committing that action. See the cases cited
above. I take into account that the dent in wall did not consti-
tute major damage or interfere in any way with the Respond-
ent’s ability to run its operation. Moreover, two other designat-
ed supervisors who engaged in misconduct were suspended and
demoted but not terminated: one for misconduct toward a
neighbor; the other for “a verbal explosion and cursing” and
“slam[ing] out of a meeting” and continuing her tirade in the
cafeteria. In this regard, Carchidi testified that the latter was
not terminated because her outbursts occurred in nonpatient
areas—as was the administrative conference room.

I therefore conclude that the Respondent has failed to rebut
the General Counsel’s prima facie case and that Endy’s suspen-
sion and discharge violated Section 8(a)(3) and (1) of the Act.

Golden’s Suspension and Discharge

Inasmuch as Golden was a statutory supervisor, I dismiss the
allegation that Golden was suspended on October 28 because
the Respondent believed that she supported the Union.

Although supervisors are not covered by the protections of
the Act, the termination of a supervisor violates Section 8(a)(1)
in limited circumstances, including when it is based on a refusal
to commit an unfair labor practice. Texas Dental Assn., 354
NLRB 398 (2009), citing Parker-Robb Chevrolet, 262 NLRB
402 (1982) enfd. sub nom. Automobile Salesmen’s Union Local
1095 v. NLRB, 711 F.2d 383 (D.C. Cir. 1983); see also Howard
Johnson Motor Lodge, 261 NLRB 866 (1982), enfd. 702 F.2d 1
(1st Cir. 1983). As the Board stated in Parker-Robb (at 404),
the discharge of supervisors for their refusal to commit unfair
labor practices interferes with the right of employees to exer-
cise their Section 7 rights.

The first question is whether the Respondent directed Golden
to commit unfair labor practices; the second is whether she
refused to commit them; and the third is whether that refusal
led to her discharge and the Respondent’s proffered reasons
were pretextual.

I have concluded that Golden, along with directors and other
UMs, were asked to unlawfully surveil employees to ascertain
their union activities and sympathies.

After a consultants’ afternoon meeting the week of Novem-
ber 11, Golden stated that employees were afraid to come in-
side the building and talk and that an LPN felt it was a witch
hunt and bullying. When Peraino suggested that the LPN was
for the Union, Golden replied that was ridiculous. Golden also
stated that people (directors or UMs) who did not belong on the
units were coming and talking to staff about the Union when
they did not need to be there. After the meeting, when Golden
met with Carhart and Carchidi, Golden told them that it was a
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witch hunt and ridiculous, people they had for the Union were
not for the Union, and there was hostility in the building. She
also told them that she would not be willing to come in on her
time off to monitor the staff or go to other units to monitor the
staff on her on time in order to prove she was not a union or-
ganizer or leader.

Significantly, Weir testified in connection with Golden’s
discharge that “[T]here was a frustration that she continued to
do the same things that she had been educated not to do; not
learning how to be a manager and to take those kind of direc-
tions regarding what we are able and could be . . . doing.” As
stated, the record reflects no conduct to which he could have
been referring other than the consultants’ directives.

Accordingly, I conclude that Golden’s objections to the Re-
spondent’s unlawful surveillance amount to a refusal to commit
unfair labor practices.

The final question is whether that refusal resulted in her dis-
charge, or the Respondent had a bona fide basis. Although not
technically applicable, Wright Line, 251 NLRB 1083 (1980),
enfd. 662 F.2d 899 (1st Cir. 1981), cert. denied 455 U.S. 989
(1982) is instructive. I set out above the Wright Line analytical
framework.

Clearly, Golden’s refusal to carry out the consultants’ direc-
tives regarding (unlawful) surveillance played a role in her
discharge. The next issue is whether the Respondent’s prof-
fered defense—QGolden failed to make the transition from a unit
nurse to a UM—was a pretext.

The answer is yes. The Respondent’s witnesses’ efforts to
denigrate Golden’s performance as a UM were completely
unconvincing. The following, in particular, support my conclu-
sion:

(1) When Golden was called back from suspension on Octo-
ber 31, Weir stated that he was glad she was back, she had po-
tential, and she was trying to become a better supervisor; fur-
ther, that she was an integral part of the facility, the NBI staff
was saying good things about her; and she was doing a really
good job.

This totally refutes Weir’s testimony that he observed Gold-
en “struggle” as a UM and that he received “a lot” of com-
plaints from staff regarding how she was managing NBI, as
well as the statement that he made in her file that she was ter-
minated for her inability to transition to her management role
and for creating conflict between staff and management. Noth-
ing in the record supports a finding that her conduct drastically
changed between October 31, when he lauded her performance,
and November 20.

(2) Weir’s testimony shows that he did not initiate Golden’s
discharge, clearly suggesting it was motivated by the consult-
ants.

(3) DON Carchidi had no involvement in the decision to
discharge Golden even though she was the highest-ranking
official in the nursing department.

(4) Golden received no disciplines for her performance as
UM.

Moreover, the Respondent has demoted to staff positions,
but not discharged, supervisors who were found to have en-

gaged in misconduct.

I therefore conclude that the Respondent discharged Golden
because of her refusal to commit unfair labor practices and
thereby violated Section 8(a)(3) and (1) of the Act.

CONCLUSIONS OF LAW

1. The Respondent is an employer engaged in commerce
within the meaning of Section 2(2), (6), and (7) of the Act.

2. The Union is a labor organization within the meaning of
Section 2(5) of the Act.

3. By discharging Tara Golden and suspending and dis-
charging Josh Endy and Cathy Todd, the Respondent has en-
gaged in unfair labor practices affecting commerce within the
meaning of Section 2(6) and (7) of the Act and violated Section
8(a)(3) and (1) of the Act.

4. By the following conduct, the Respondent has engaged in
unfair labor practices affecting commerce within the meaning
of Section 2(6) and (7) of the Act and violated Section 8(a)(1)
of the Act:

(a) Surveilled employees and gave the impression of surveil-
lance of their union activities.

(b) Instructed supervisors to engage in unlawful surveillance.
(c) Threatened employees that their nursing licenses could be
jeopardized because they supported the Union.

(d) Threatened employees with lawsuits for their engaging in
union activities.

(e) Interrogated employees about the union activities of other
employees.

(f) Interrogated employees about their union sentiments.

(g) Told employees that they could not get their annual wage
increase because the Union had filed unfair labor practice
charges.

5. By the following conduct, the Respondent has engaged in
unfair labor practices affecting commerce within the meaning
of Section 2(6) and (7) of the Act and violated Section 8(a)(3)
and (1) of the Act:

(a) Discharged Tara Golden.
(b) Suspended and discharged Josh Endy.
(c) Suspended and discharged Cathy Todd.

REMEDY

Because I have found that the Respondent has engaged in
certain unfair labor practices, I find that it must be ordered to
cease and desist and to take certain affirmative action designed
to effectuate the policies of the Act.

The Respondent having discriminatorily discharged Josh
Endy, Tara Golden, and Cathy Todd, it must offer them full
reinstatement to their former jobs or, if those jobs no longer
exist, to substantially equivalent positions, without prejudice to
their seniority or other rights or privileges previously enjoyed,
and to make them whole for any losses of earnings and other
benefits suffered as a result of their discharges. Backpay shall
be computed in accordance with F. W. Woolworth Co., 90
NLRB 289 (1950), with interest at the rate prescribed in New
Horizons, 283 NLRB 1173 (1987), compounded daily as pre-
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scribed in Kentucky River Medical Center, 356 NLRB 6 (2010).

In addition, the Respondent shall compensate Endy, Golden,
and Todd for the adverse tax consequences, if any, of receiving
a lump-sum backpay award and to file a report with the Re-
gional Director for Region 3, within 21 days of the date the
amount of backpay is fixed, either by agreement or Board or-
der, a report allocating the backpay award to the appropriate
calendar years. See Advoserv of New Jersey, Inc., 363 NLRB
1324 (2016); Don Chavas, LLC d/b/a Tortillas Don Chavas,
361 NLRB 101 (2014). The Respondent shall compensate
Endy, Golden, and Todd for their search-for-work and interim
employment expenses regardless of whether those expenses
exceed interim earnings. Search-for-work and interim em-
ployment expenses shall be calculated separately from taxable
next backpay, with interest at the rate prescribed in New Hori-
zons, above, compounded daily as prescribed in Kentucky River
Medical Center, above. In addition to the backpay-allocation
report, the Respondent shall file with the Regional Director
copies of Endy’s, Golden’s and Todd’s corresponding W-2
forms reflecting the backpay awards. Cascades Container-
board Packing—Niagara, 370 NLRB No. 76 (2021).

On these findings of fact and conclusions of law and on the
entire record, I issue the following recommended’

ORDER

The Respondent, NCRNC, LLC d/b/a Northeast Center for
Rehabilitation and Brain Injury, Lake Katrine, NY, its officers,
agents, successors, and assigns, shall

1. Cease and desist from

(a) Suspending, discharging or otherwise discriminating
against employees for engaging in union activities.

(b) Discharging or otherwise discriminating against supervi-
sors for refusing to engage in unfair labor practices.

(c) Surveilling or giving employees the impression of sur-
veillance of their

union activities.

(d) Instructing supervisors to engage in unlawful surveil-
lance.

(e) Threatening employees with loss of their professional li-
censes or

lawsuits because of their activities on behalf of 1199SEIU
United Healthcare Workers East (the Union).

() Interrogating employees about their union sympathies or
the union activities of other employees.

(g) Telling employees that the Union is to blame for a freeze
in their wages.

(h) In any like or related manner interfering with, restrain-
ing, or coercing employees in the exercise of the rights guaran-
teed them by Section 7 of the Act.

2. Take the following affirmative action necessary to effec-
tuate the policies of the Act.

(a) Within 14 days from the date of the Board’s Order, offer
Josh Endy, Tara Golden and Cathy Todd full reinstatement to

® If no exceptions are filed as provided by Sec. 102.46 of the
Board’s Rules and Regulations, the findings, conclusions, and recom-
mended Order shall, as provided in Sec. 102.48 of the Rules, be adopt-
ed by the Board and all objections to them shall be deemed waived for
all purposes.

their former jobs or, if those jobs no longer exist, to substantial-
ly equivalent positions, without prejudice to their seniority or
any other rights or privileges previously enjoyed.

(b) Make Endy, Golden, and Todd whole for any loss of
earnings and other benefits suffered as a result of the discrimi-
nation against them in the manner set forth in the remedy sec-
tion of the decision.

(c) Within 14 days from the date of the Board’s Order, re-
move from its files any reference to the unlawful discharge of
Golden and the unlawful suspensions and discharges of Endy
and Todd, and within 3 days thereafter notify them in writing
that this has been done and that the suspension and discharges
will not be used against them in any way.

(d) Preserve and, within 14 days of a request, or such addi-
tional time as the Regional Director may allow for good cause
shown, provide at a reasonable place designated by the Board
or its agents, all payroll records, social security payment rec-
ords, timecards, personnel records and reports, and all other
records, including an electronic copy of such records if stored
in electronic form, necessary to analyze the amount of backpay
due under the terms of this Order.

(e) Within 14 days after service by the Region, post at its fa-
cility in Lake Katrine, New York, copies of the attached notice
marked “Appendix.”!? Copies of the notice, on forms provided
by the Regional Director for Region 3, after being signed by the
Respondent’s authorized representative, shall be posted by the
Respondent and maintained for 60 consecutive days in con-
spicuous places including all places where notices to employees
are customarily posted. The Respondent shall take reasonable
steps to ensure that the notices are not altered, defaced, or cov-
ered by any other material. If during the pendency of these
proceedings, the Respondent has gone out of business or closed
the Lake Katrina, New York facility, the Respondent shall du-
plicate and mail, at its own expense, a copy of the notice to all
current employees and former employees employed by the
Respondent at any time since November 4, 2019.

(f) Within 21 days after service by the Region, file with the
Regional Director a sworn certification of a responsible official
on a form provided by the Region attesting to the steps that the
Respondent has taken to comply.

Dated, Washington, D.C., April 21, 2021.

APPENDIX

NOTICE TO EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we violated
Federal labor law and has ordered us to post and obey this no-
tice.

10 If this Order is enforced by a judgment of a United States court of
appeals, the words in the notice reading “Posted by Order of the Na-
tional Labor Relations Board” shall read “Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the
National Labor Relations Board.”
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FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on your be-
half

Act together with other employees for your benefit and
protection

Choose not to engage in any of these protected activi-
ties.

WE WILL NOT suspend, discharge, or otherwise discriminate
against any of you because you support and assist 1199SEIU
United Healthcare Workers East (the Union) or any other labor
organization or engage in protected activities, or to discourage
other employees from engaging in those activities.

WE WILL NOT discharge or otherwise discriminate against su-
pervisors who refuse to interfere with, restrain, or coerce you in
the exercise of your rights under Section 7 of the Act, as set
forth at the top of this notice

WE WILL NOT surveil you or give you the impression of sur-
veillance of your union activities.

WE WILL NOT instruct our supervisors to surveil your union
activities.

WE WILL NOT threaten you with loss of your professional li-
censes or with lawsuits because of your union activities.

WE WILL NOT Interrogate you about your union sentiments or
the union activities of other employees.

WE WILL NOT tell you that the Union is to blame for a freeze
in your wages.

WE WILL NOT in any like or related manner interfere with, re-
strain, or coerce you in the exercise of the rights listed above.

WE WILL within 14 days from the date of the Board’s Order,
offer Josh Endy, Tara Golden, and Cathy Todd full reinstate-

ment to their former jobs or, if those jobs no longer exist, to
substantially equivalent positions, without prejudice to their
seniority or any other rights or privileges previously enjoyed.

WE wiLL make Endy, Golden, and Todd whole for any loss
of earnings and other benefits suffered as a result of our dis-
crimination against them, in the manner set forth in the remedy
section of the decision.

WE WILL remove from our files any reference to our unlaw-
ful discharge of Golden and our unlawful suspensions and dis-
charges of Endy and Todd, and within 3 days thereafter notify
them in writing that this has been done and that the suspensions
and discharges will not be used against them in any way.

NCRNC, LLC D/B/A NORTHEAST CENTER FOR
REHABILITATION AND BRAIN INJURY

The Administrative Law Judge’s decision can be found at
www.nlrb.gov/case/03-CA-252090 or by using the QR code
below. Alternatively, you can obtain a copy of the decision
from the Executive Secretary, National Labor Relations Board,
1015 Half Street, S.E., Washington, D.C. 20570, or by calling
(202) 273-1940.




