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Deklewa, d/b/a John Deklewa & Sons and/or
John Deklewa & Sons, Inc. and International
Association of Bridge, Structural and Ornamen-
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20 February 1987
DECISION AND ORDER

By CHAIRMAN DOTSON AND MEMBERS
JOHANSEN, BABSON, AND STEPHENS

The issue presented here is whether the Re-
spondent violated Section 8(a)(5) and (1) of the Na-
tional Labor Relations Act by repudlatmg its col-
lective-bargaining agreement entered into with the
Union under the provisions of Section 8(f) of the
Act, and by withdrawing recognition from the
Union. In addition, this case generally raises impor-
tant questions concerning the Board’s interpretation
of Section 8(f). For the reasons set forth below, we
have decided that it is necessary to modify current
Board law regarding Section 8(f) in order to serve
better the policies and purposes of the Act as ap-
plied to the unique circumstances of construction
industry labor relations.

Upon charges filed by the Union, the General
Counsel of the Board issued a complaint and notice
of hearing 28 November 1983 and an amendment
to complaint 9 March 1984 against the Respondent.
The complaint alleged that the Respondent had en-

raged in and was engaging in unfair labor practices
affecting commerce within the meaning of Section
8(a)(5) and (1) and Section 2(6) and (7) of the Act
by repudiating its collective-bargaining agreement
with the Union and by withdrawing recognition
from the Union.

Copies of the charges and complaint were duly
served on the Respondent and Union. On 6 De-
cember 1983 the Respondent filed its answer to the
complaint denying the commission of any unfair
labor practices.

On 3 May 1984 the Respondent, the Union, and
the General Counsel filed with the Board a Stipula-
tion of Facts with attached exhibits, and moved to
transfer this proceeding to the Board.

The parties. agreed that the stipulation and exhib-
its constitute the entire record in this case and that
no oral testimony is necessary or desired to be in-
troduced by any of the parties. The parties waived
a hearing before an administrative law judge and
the issuance of a decision and recommended order
by an administrative law judge, and they stated a
desire to submit this case directly to the Board for
{indings of fact, conclusions of law, and a Decision
and Order.
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~On 15 October 1984 the Board issued an Order
granting the motion, approving the stipulation, and
transferring the proceeding to the Board. On 3
February 1986 the Board scheduled oral argument
in this proceeding and related cases! because they
presented important.issues in the administration of
the Act. The notice of hearing stated that the
Board. would entertain argument on the issues
raised under Section 8(f) of the Act by the several
cases, with particular emphasis on the following
questions: .
(1) Whether a Section 8(f) contract/relation-
ship can attain the status of a Section 9 con-
tract/relationship absent certification or vol-
untary recognition, and, if so, what evidence
is sufficient to attain such status;

(2) To what extent should the Board’s contract
bar rules and presumptions of majority
status apply in the construction business; and

(3) How do the above questions apply in a
multiemployer context with specific refer-
ence to appropriate unit issues and the
nature of theé employer’s workforce (i.e.,
permanent and stable or project by project).

An order and supplement to notice of hearing
issued 12 March 1986.

On 24 March 1986 the Respondent, the General
Counsel, the Union, the American Federation of
Labor and Congress of Industrial Organizations,
the AFL-CIO’s Building and Construction Trades
Department, the International Brotherhood . of
Teamsters, Chauffeurs, Warehousemen and Helpers,
of. America, the Associated Builders and Contrac-
tors, Inc., the Council on Labor Law Equality, and
the National Right to Work Legal Defense Foun-
dation, Inc.2 presented oral argument before the
Board. The parties and the amici curiae have filed
briefs and statements of position.

On the basis of the stipulation, the briefs, and the
oral arguments, the Board makes the following -

FINDINGS OF FACT

1. THE BUSINESS OF THE RESPONDENT

Respondent John Deklewa & Sons, Inc., a Penn-
sylvania corporation, has an office in Brldgevﬂle,
Pennsylvania, where it is engaged in the business of
heavy construction. Respondent John Deklewa &

L Reliable Electric Co., Case 27-CA-8682; Viola Industries-Elevator Di-
vision, Inc and 1ts alter ego Viola Industries, Case 5-CA-15990.

2 The AFL-CIO, 1ts Building and Construction Trades Department,
the Teamsters, the Assoctated Builders and Contractors, the Council on
Labor Law Equalty, and the National Right to Work Legal Defense
Foundation appeared as amici curiae.
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Sons, a partnership with an office at the same loca-
‘tion as'the Respondent Corporation, is engaged in
the construction of commercial and industrial
buildings. In the operation of their businesses, the
Respondents annually purchase and receive goods
and "materials valued in excess of $50,000 directly
from points outside the Commonwealth of Pennsyl-
vania.

» It is admitted, and we find, that at all times mate-
rial hére, the Respondents are employers within the
meaning of Section 2(2) of the Act, engaged in
commerce and in operations affecting commerce
within the meaning of Section 2(6) and (7) of the
Act. Accordingly, we find that it will effectuate
the policies of the Act for the Board to assert juris-
diction here. Further, the parties stipulate, and we
find, that the Respondents constitute a single em-
ployer within the meaning of the Act.

II. THE LABOR QRGANIZATION INVOLVED

The parties stipulate, and we find, that Interna-
tional Association of Bridge, Structural and Orna-
mental Iron Workers, Local 3, AFL-CIO, is a
labor organization within the meanlng of Section
2(5) of the Act

III. THE ALLEGED UNFAIR LABOR PRACTICES

A. The Stipulated Facts

As stated, the Respondent, John Deklewa &
Sons, is engaged in the construction of commercial
and industrial buildings. The Iron Workers Em-
ployer Association of Western Pennsylvania, Inc.
(the Association) is an organization composed of
approximately. 35 construction industry employers.
The Association represents its employer-members
in hegotiating and administering collective-bargain-
ing agreements with the Union. The Association
and the Union have been parties to successive col-
lective-bargaining agreements for at least the past
30 years, the most recent relevant contract having
been effective 1 June 1982 through-31 May 1985.

On 24 June 1960 the Respondent entered into a
prehire agreement with the Union under which the
Respondent agreed to be bound by the provisions
of the contract between the Association and the
Union. For the next 20 years the Respondent exe-
cuted and adhered to the successive Association-
Union collective-bargaining agreements. The Re-
spondent did so as a separate entity and not by
virtue of any membership in the multiemployer
group. '

In June 1980 the Respondent became a member
of the Association, and subsequently executed the
1982-1985 agreement with the Union. This con-
tract had a 60-day notice of termination prov151on,
an exclusive hiring hall provision, and a union-se-

curity clause. On 21 September 1983 the Respond-
ent timely resigned -its membership in the Associa-
tion. The Association has not opposed this resigna-
tion, but it considers the Respondent bound to the
terms of the 1982-1985 agreement. On the same
date that it resigned from the Association, the Re-
spondent notified the Union that it was repudiating
the contract and withdrawing recogn1t1on The Re-
spondent was not engaged in any construction
projects on 21 September 1983 on which it directly
employed employees covered by the 1982-1985
labor agreement, and from that date until the 3
May 1984 date-of the parties’ stipulation the Re-
spondent has not directly employed any such em-
ployees.

By letter dated 27 September 1983, the Union
objected to the Respondent’s repudiation of the
agreement and withdrawal of recognition. The
Union filed a grievance on 30 September 1983 al-
leging that the Respondent violated the subcon-
tracting clause of the 1982-1985 agreement in con-
nection with a project that extended from 7 Sep-
tember to 14 December 1983. On 3 October 1983
the Association' advised the Respondent of the
grievance and of what it believed were the Re-
spondent’s obligations under the grievance-arbitra-
tion procedure of the 1982-1985 agreement.. The
Respondent has taken the position that the dispute
is not arbitrable in view of its resignation from the
Association and its repudiation of the contract.
Further action on the grievance was held in abey-
ance pending the outcome of this case.

The parties stipulated that from June 1960 until
its September 1983 repudiation: the Respondent
relied exclusively on the Union’s hmng hall for its
ironworkers; all these employees were union mem-
bers; they were hired on a jobsite-to-jobsite basis;
and the Respondent adhered to the terms of the ap-
plicable collective-bargaining agreement on all its
projects. On many of these projects the Respond-
ent did not hire ironworkers directly, but used sub-
contractors who were signatory to the Union-Asso-
ciation agreement.

At all times material ‘here, approximately 30 of
the 35 members of the Association have, on a con-
tinual and regular basis, been engaged in projects
requiring the direct employment of employees cov-
ered by the Association-Union agreement. These
employees have been members of the Union or
have adopted the Union as their collective-bargain-
ing representative. A majority, of such employees
moved from job to job and' from employment by
one member of the Association to another in re-
sponse to work opportunities. Between 1 June 1982
and the date of the stipulation' here, the Respond-
ent engaged in three projects on which it directly
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employed employees covered by the 1982-1985
agreement, the last of which was completed in
April 1983

_ B. Section 8(f)
Section 8(f) of the Act reads as follows:

It shall not be an unfair labor practice under
subsections (a) and (b) of this section for an
employer engaged primarily in the building
and construction industry to make an agree-
ment covering employees engaged (or who,
upon their employment, will be engaged) in
the bujlding and construction industry with a
labor organization of which building and con-
struction employees are members (not estab-
lished, maintained, or assisted by any action
defined in section 8(a) of this Act as an unfair
labor practice) because (1) the majority status
of such labor organization hasnot been estab-
lished under the provisions of section 9 of this
Act prior to the making of such agreement, or
(2) such agreement requ1res as a condition of
employment, membership in such labor organi-
zation after the seventh day following the be-
ginning of such employment or the effective
date of the agreement, whichever is later, or
(3) such agreement requires the employer to
notify such labor organization of opportunitites
for employment with such employer, or gives
such labor organization an opportunity to refer
qualified applicants for such employment, -or
(4) such agreement specifies minimum training
or experience qualiﬁcations for employment or
provides for priority in opportunities for em-

~ ployment based upon length of service with
such employer, in the industry or in the par-
tjcular geographical area: Provided, That noth-
ing in' this subsection shall set aside the final
proviso to section 8(a)(3) of this Act: Provided

' further, That any agreement which would be

" invalid, but for clause (1) of this subsection,
shall not be a bar to a petition filed pursuant to
section 9(c) or 9(e).

Positions of the Parties

The Board has asked the parties and amici to ex-
press their views on the broad question of whether
the Board should continue to adhere, in whole or
in part, to the current body of law interpreting and
applying Section 8(f). Speciﬁc focus has been
placed on the Board’s decision in R. J. Smith Con-
struction Co., 191 NLRB 693 (1971), enf. denied sub
nom. Operating Engineers Local 150 v. NLRB, 480
F.2d 1186 (D.C. Cir. 1973), and the associated
“conversion docirine,” whereby an 8(f) rela-
tionship/agreement can “convert” into a 9(a) rela-

tionship/agreement by means other than a Board
election or voluntary recognition. Another concern
has been the definition of appropriate units in the
construction industry, particularly where multiem-
ployer associations are involved, for purposes of as-
sessing challenges to a union’s contract and repre-
sentational claims.

The General Counsel urges adherence to R. J.
Smith and the conversion doctrine in both single
employer and multiemployer cases. Accordingly, '
the General Counsel contends that the Respondent
violated Section 8(a)(5) and (1) by repudiating the
contract and withdrawing recognition because the
Union enjoyed prior majority ‘status in a multiem-
ployer unit. The ABC, the Council on Labor Law
Equity, and the National Right to Work Legal De-
fense Foundation also urge adherence to the hold-
ing in R. J. Smith, but they argue that the Board
should adopt rules providing that an 8(f) rela-
tionship/agreement can never convert to 9(a) status
in either single or multiemployer units by means
other than Board certification or voluntary recog-
nition. This rationale would result in dismissal of
the complaint here.® The AFL-CIO, its Building
and Construction Trades Department, and the
Teamsters argue ‘that the Board should overrule
R. J. Smith and abandon the conversion doctrine,
They urge the Board to adopt the position that
Section 8(f) provides ‘“an alternative means” by
which unions in the construction industry can
obtain the full status of exclusive representative
within the meaning of Section 9(a) in both single
and multiemployer units. Applied here, this rule of
law would warrant finding an 8(a)(5) violation by
the Respondent.

Discussion and Conclusions

We have decided to overrule the Board’s deci-
sion in R. J. Smith, to abandon the so-called con-
version doctrine, and to modify relevant unit scope
rules in 8(f) cases. We shall apply the following
principles in 8(f) cases: (1) a collective-bargaining
agreement permitted by Section 8(f) shall be en-
forceable through the mechanisms- of Section
8(a)(5) and Section 8(b)(3); (2) such agreements
will not bar the processing of valid petitions filed
pursuant to Section 9(c) and Section 9(e); (3) in
processing such petitions, the appropriate unit nor-
mally will be the single employer’s employees cov-
ered by the agreement; and (4) upon the expiration
of such agreeéments, the signatory union will enjoy

% In addition to this argument, the Respondent contends that it was
privileged to withdraw recognition and repudiate the contract because 1t
employed no ironworkers from Apnl through September 1983 and none
were employed when 1t resigned from the Association and repudiated the
contract
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no presumption of majority status, and either party
may repudiate the 8(f) bargaining relationship.

In taking this action we recognize that the Su-
preme Court has stated, concerning major portions
of current 8(f) law, that “the Board’s construction
of the Act, although perhaps not the only tenable
one, is an acceptable reading of the statutory lan-
guage and a reasonable implementation of the rele-
vant statutory sections.” NLRB v. Iron Workers
Local 103 (Higdon Contracting Co.), 434 U.S. 335
(1978) (Higdon). It is our view, however, that the
development of the current law under R. J. Smith
and Higdon has exposed significant deficiencies.
The principles we advance today represent a more
appropriate interpretation and application of Sec-
tion 8(f), and they will better serve the statutory
policies of protecting labor relations stability and
employee free choice in the construction industry.

Current State of 8(f) Law

The Board’s current law, first announced in R. J.
Smith, defines three stages in an 8(f) relationship:
preconversion, when 8(f) principles apply; the con-
version process itself, and postconversion, when
9(a) principles are applicable.

In R. J. Smijth and a companion case, Ruttmann
Construction Co., 191 NLRB 701 (1971), the Board
ruled that an 8(f) agreement is “a preliminary step
that contemplates further action for the develop-
ment of a full bargaining relationship.” Ruttmann,
supra at 702. During this preliminary step, the
Board held, an 8(f) agreement confers no presump-
tion of majority status immunizing the signatory
union’s status as collective-bargaining representa-
tive from challenge during the contract term. The
agreement itself also has no immunity. It can be re-
pudiated by either party, at any time, for any
reason, and it cannot be enforced through Section
8(a)(5) or Section 8(b)(3). An employer signatory
to an 8(f) agreement can test the union’s status by
unilaterally repudiating the agreement and litigat-
1ng the union’s status in an ensuing 8(a)(5) proceed-
ing. Fmally, the express language of the second 8(f)
proviso precludes raising an 8(f) agreement as a bar
to a Board electoral test of the union’s status.

Both R. J. Smith and Ruttmann indicated, how-
ever, that upon an appropriate showing an 8(f)
relationship/agreement ~can convert to a 9(a)
relationship/agreement.* As developed in subse-
quent cases® conversion required a showing that
the signatory union enjoyed majority support,
during a relevant period, among an appropriate
unit of the signatory employer’s employees. The

¢ R J Smuth, supra at 695 fn 5, Ruttmann, supra at 702
5 See, e g, Irvn-McKelvy Co, 194 NLRB 52 (1971), Hageman Under-
ground Construction, 253 NLRB 60 (1980)

achievement of majority support required no
notice, no simultaneous union claim of majority,
and no assent by the employer to complete the
conversion process.

The Board has found various evidentiary show-
ings sufficient to establish the requisite “majority
support” for conversion. Findings of majority sup-
port have been based on the presence of an en-
forced union-security clause,® actual union mem-
bership of a majority of unit employees,” as well as
referrals from an exclusive hiring hall.® The Board
has also deemed relevant such evidence as an em-
ployer’s contribution to a union-administered fringe
benefit fund® or employee statements and actions
that indicate union support.10

Concerning the “relevant period” aspect of the
conversion process, the Board normally does not
seek to determine whether the union enjoys majori-
ty support at the time the agreement is repudiat-
ed.!! Rather, “[t]he relevant period for a meaning-
ful showing of majority support is normally within
the effective term of the applicable collective-bar-
gaining agreement.” Construction Erectors, 265
NLRB 786, 787 fn. 11 (1982); see also Barwise Sheet
Metal Co., 199 NLRB 372, 378-379 (1972).12 While
this is the general rule, the relevant period has been
found to be as many as 10 years prior to the con-
tract repudidtion. See Carrothers Construction Co.,,
258 NLRB 175 fn. 1 (1981) (1976 repudiation found
unlawful based on 1966 showing of majority sup-
port).1® Finally, an important corollary to these
rules concerning the relevant period for the con-
version process is the rule that conversion can
occur “within a matter of days™ of the initial 8(f)
agreement, Pacific Intercom, supra at 191; indeed, it
can occur immediately upon the parties’ adoption
of an §(f) agreement, if, at the time of adoption, the
signatory union enjoys majority support among an
existing employee complement. Wheeler Construc-
tion Co., 219 NLRB 541, 542 (1975) cf. Carrothers
Construction Co., supra at 175 fn. 1.

& Irvin-McKelvy Co, supra at 53

T Pacific Erectors, 256 NLRB 421, 424 (1981)

8 Construction Erectors, 265 NLRB 786, 788 (1982)

® Davis Industries, 232 NLRB 946, 952 (1977)

19 Amado Electric, 238 NLRB 37, 39 (1978)

1! Issues concerming conversion can arise, of course, m'a variety of
ways. We shall usually refer here, however, only to the most common,
which 1s repudiation

12 In Hageman Underground Construction, 253 NLRB 60 (1980), an ad-
mmstrative law judge found that the 8(f) agreement at 1ssue had not con-
verted to a 9(a) agreement because it was not demonstrated that the
union enjoyed majority support at the time of repudiation The Board re-
versed, relymg on the fact that the union had achieved majority during
the contract term. It stated that “mquirng into the Umon’s majority
status at the tume of the contract’s repudiation would be both 1rrele-
vant and improper ” 253 NLRB at 62 (footnote omitted)

13 See also Pacific Intercom, 255 NLRB 184, 191 (1981) (1979 repudi-
ation found unlawful based on 1972 showing of majority support).
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As for the appropriate unit in determining
whether conversion has occurred, the Board has
developed different rules that apply depending on
(1) the nature of the employer’s work force, and
(2) whether the inquiry concerns a single employer
or a multiemployer context. Regarding the nature
of the work force, the Board has distinguished be-
tween “permanent and stable” and “project-by-
project” work forces. See, generally, Dee Cee Floor
Covering, 232 NLRB 421 (1977); Precision Striping,
245 NLRB 169 (1979). If an employer utilizes a
permanent and stable work force, that entire work
force will constitute the appropriate unit for ascer-
taining whether the union enjoys majority suppott.
See, e.g., Construction Erectors, 265 NLRB 786
(1982). If the employer utilizes a project-by-project
work force, the Board will inquire into the union’s
majority support only on individual existing
projects. See, e.g., Dee Cee Floor Covering, supra;
Giordano Construction Co., 256 NLRB 47 (1981).

All of the foregoing rules presume a single em-
ployer unit. The Board’s inquiry into majority sup-
port varies slightly in a multiemployer context. The
Board has held that when a single employer joins a
multiemployer association and adopts that associa-
tion’s collective-bargaining agreement, the single
employer’s unit merges into the multlemployer
unit and the requisite inquiry into majority support
occurs in that multiemployer unit.4

Under existing law, when the Board determines
that conversion has occurred, it holds that the 8(f)
union acquired immediate and complete 9(a) status,
and any collective-bargaining agreement in effect

immediately acquired the status of a collective-bar-’

gaining agreement enforceable before the Board.
Hageman Underground Construction, 253 NLRB 60
(1980); Precision Striping, supra. Accordingly, upon
conversion, an employer is “under the statutory
duty to recognize and bargain with the union as
the employees’ exclusive representative,” Davis In-
dustries, 232 NLRB 946, 952 (1977), and it is pro-
hibited from repudiating the contract or withdraw-
ing recognition from the union. Jrvzn-McKery Co.,
supra at 53. From the time of conversion, the union
enjoys “an irrebuttable presumption of majority

14 Amado Electric, 238 NLRB 37 fn 1 (1978); Authorized Air Condition-
g Co., 236 NLRB 131 fn 2 (1978). Although the Board found that the
appropriate umit m each case was multiemployer m scope, 1t 1s unclear
whether these cases dispensed with the requirement of majonty support
among the single employer’s employees as a predicate to merger As the
Ninth Circuit correctly pointed out in enforcing Authorized Air Condition-
mg on other grounds, the evidence demonstrated that the Union enjoyed

“majority support” m the single employer unit, and the court specnﬁcally
rejected the notion that the multiemployer umit governed the nquiry’s
scope' 606 F2d 899 (9th Cir 1979). The same facts are also present mn
Amado Electric. We note that the Fifth Circuit has also declined to apply
the “merger” rules alluded to 1n Amado and Authorized Awr Conditioning
See Baton Rouge Buillding Trades Council v E. C. Schafer, 657 F 2d 806
(5th Cir 1981)

status for the duration of the agreement.” Hage-
man, supra at 62. As is the case with any 9(a) rep-
resentative, the union also enjoys a rebuttable pre-
sumption of majority status upon the contract’s ex-
piration. Finally, because the union enjoys an irre-
buttable presumption of majority status during the
contract’s term, the converted agreement serves as
a bar to any election petitions filed after conversion
but during the contract term. Cf. Albuguerque Insu-
lation Contractor, 256 NLRB 61, 63 fn. 5 (1981).

The full effects of conversion are dependent, in
part, upon the nature of the employer’s work force
and whether the employer is' part of a multiem-
ployer association. For example, if the conversion
occurs where the employer employs a permanent
and stable work force, the union will enjoy full
9(a) status at all existing and future: jobsites. See,
e.g., Construction Erectors, supra.'® If, however,
the employer employs a project-by-project work
force, the requisite showing of majority at one
project will not carry over to any other existing or
future project. Dee Cee Floor Covering, supra; Gior-
dano Construction, supra. Accordingly, the union
(and the contract) will enjoy 9(a) status only on the
individual projects at which majority support was
demonstrated.

In multiemployer situations, rules are the same
regardless of the nature of the individual employ-
er’'s work force. When conversion occurs and an
employer joins a multiemployer association (adopt-
ing that association’s agreement with the union),
the relevant unit becomes that of the multiemploy-
er association by application of the merger doc-
trine. Amado Electric, supra;, Authorized Air Condi-
tioning, supra. Section 9(a) status attaches to all ex-
isting and future projects. The particular character
of the individual employer’s unit of employees,
even if hired on a project-by-project basis, effec-
tively becomes irrelevant because all' majority sup-
port inquiries focus on the multiemployer unit.

The Shortcomings of the Current Law

Based on our expertise and in light of our experi-
ence in administering Section 8(f), we perceive sev-
eral serious shortcomings in current Board law.
These perceptions were' reinforced at oral argu-
ment where both labor and management represent-
atives expressed broad-based dissatisfaction and
frustration with the current state of the law and the
Board’s conversion doctrine in particular. It is our
view that the current 8(f) rules and procedures are
substantially flawed in three basic respects. First,

15 Under this rule the Board presumes that the umon’s showing of ma-
jority support, which, as noted above, must be made i the permanent
and stable unit to acliieve conversion, carries over to all other present
and future jobsites.
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the current law does not fully square with either
8(f)’s legislative history or that section’s actual
wording. Second, the current law inadequately
serves the fundamental statutory objectives of em-
ployee free choice and labor relations stability.
Third, the frustration of statutory policies is in-
creased because of the administrative and litiga-
tional difficulties created by the current law. Ac-
cordingly, we find it both necessary and appropri-
ate to abandon the Board’s existing interpretation
of Section §(f).16

The Legislative History and the Structure of
Section 8(f)

In considering the 1959 amendments, Congress
was confronted with a situation in which the Board
had departed from its pre-1948 practice under the
Wagner Act by asserting jurisdiction over con-
struction industry employers.’” In so doing, the
Board sought to apply principles that had been de-
veloped in a markedly different context to an in-
dustry which, independently of the Act, had estab-
lished its own unique collective-bargaining prac-
tices,'® It had become established practice in the
construction industry for employers to recognize
and enter into collective-bargaining agreements
with a construction industry union for periods
ranging from 1 to 3 years even before any employ-
ees had been hired. S.Rep., 1 Leg. Hist. 423. Such
agreements often contained union-security clauses,
exclusive referral provisions, and employee training
and seniority requirements,!® Congress found two
reasons for this:

One reason for this practice is that it is neces-
_sary for the employer to know his labor costs
before making the estimate upon which his bid
will be based. A second reason is that the em-
ployer must be able to have available a supply
of skilled craftsmen ready for quick referral. A
substantial majority of the skilled employees in
this industry constitute a pool of such help
centered about their appropriate craft union.

S.Rep., 1 Leg. Hist. 424; see also H.Rep., 1 Leg.
Hist. 777.20

18 As reflected below, the current law’s shortcomings exist at all three
stages of the conversion process and in the rules defining appropriate
units Because these flaws permeate the entire existing 8(f) analytic
scheme, we have determined that minor adjustments or changes to cur-
rent law would not be sufficient to rectify its deficiencies

17 See, e g, Ozark Dam Constructors, 77 NLRB 1136 (1948); Carpenters
Local 74 (Watson’s Specialty), 80 NLRB 533 (1948)

18 See S.Rep. No 187, 1 Leg. Hist. 423-425 (S Rep.) and HRep No
741, 1 Leg. Hist 777-778 (H Rep ).

19 See, e g, Damel Hamm Drayage Co., 834 NLRB 458, 460 (1949)

20 See also Higdon, supra at 348.
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Another important characteristic of the industry
was sporadic employment relationships. In con-
struction, an employee or group of employees
“typically works for many employers and for none
of them continuously. Jobs are frequently of short
duration, depending on various stages of construc-
tion.” S.Rep., 1 Leg. Hist. 423. It was and, as indi-
cated by the facts of this case, remains typical for
an employee to be referred from a union hiring hall
to one employer for a number of days or weeks
and, upon completion of the work, to return to the
hiring hall for reférral to another employer.

As Congress stated, “serious problems” arose
when the Board began to apply the pre-1959 Act
to these unique practices and situations. S.Rep., 1
Leg. Hist. 423; H.Rep., 1 Leg. Hist. 777. In a series
of cases, the Board had found unlawful the bar-
gaining, referral, hiring, and employment practices
common in the industry.2! It also became clear
that, because of the short and sporadic periods of
employment typical to the industry, “[r]epresen-
tational elections in a large segment of the industry
are not feasible.” S.Rep., 1 Leg. Hist. 451-452. Ac-
cordingly, when Congress considered the 1959
amendments it recognized that application of the
pre-1959 Act to the construction industry would
result in substantial instability in the industry by
the invalidation of established industry practices
while at the same time employees in the industry
would be deprived of both the fruits of collective-
bargaining as well as the freedom. to express their
desires concerning union representation.

Section 8(f)’s text reveals the mechanisms Con-
gress chose to alleviate the “serious problems” it
had identified. In the body of Section 8(f) Congress
expressly authorized the negotiation, adoption, and
implementation of collective-bargaining agreements
in the construction industry without initial refer-
ence to the union’s actual majority status and ex-
pressly provided that such agreements could con-
tain, 7-day union-security clauses, exclusive hiring-
hall referral procedures, and training and seniority
requirements as hiring priorities. By so doing, Gon-
gress specifically sanctioned the established indus-
try practices that the Board had previously found
unlawful.

In legitimating these practices, however, Con-
gress .was mindful of employee free choice princi-
ples. In this regard, the second proviso to Section

21 Chicago Freight Car, 83 NLRB 1163 (1949), Deniel Hamm Drayage
Co., supra, Guy F. Atkinson Co., 90 NLRB 143 (1950). In Danie! Hamm
Drayage, the Board specifically rejected the employer’s claim that its reli-
ance on the umon-security and exclusive referral provisions of its prehire
agreement with the union was justified by the “general custom and prac-
tice m the construction mdustry” by stating that “[tJhe argument should
properly be addressed to Congress and not this Board ” 84 NLRB at 460
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8(f) declares that an 8(f) agreement “shall not be a
bar to a petition filed pursuant to section 9(c) or
9(e).” In that proviso, Congress sought to assure
that the rights and privileges accorded employers
and unions in the body of Section 8(f) would not
operate to thwart or undermine construction indus-
try employees’ representational desires. In further
protection of employee free choice, Congress made
clear its intention that the limitations on coercive
recognitional picketing contained in Section
8(b}7)(C), also added to the Act by the 1959
amendments, should apply to unions seeking to
obtain an 8(f) agreement, notwithstanding any rep-
resentational status derived from an existing 8(f)
agreement.22 :

Past consideration of S(D’s statutory -language
and legislative history has been brief. In R. J
Smith, the Board merely recited the aforemen-
tioned congressional language recognizing the con-
temporary contractual practice in the construction
industry and the reasons for that practice. Then,
after quoting Section 8(f) in full, the Board sum-
marxly identified the second _proviso as the lynch-
pin to mterpretmg the entire section and concluded
that the proviso must have meant that Congress in-
tended to permit testing an 8(f) signatory union’s
majority status during a contract term either by
election or by litigation of refusal to bargain
charges.23 In Higdon, supra, the Supreme Court fo-
cused narrowly on statutory language and legisla-
tive history supporting the view that a prehire
agreement did not permit the coercion of employee
free choice by unlimited picketing because an §(f)
union was not the “representative of an employer’s
employees” as that language is used in Section
8®UNO. ‘

As current, 8(f) law has evolved since R. J. Smith
and Higdon on a case-by-case basis in various factu-
al settings often not contemplated in the seminal
cases, there has been no further significant attempt
by the Board to reconcile it with Section 8(f)’s full
text and entire legislative history. We find that this
law now often operates in a manner that contra-
dicts the apparent congressional intent. For exam-
ple, current law views an 8(f) agreement as merely
4 nonbinding -and unenforceable preliminary step to
the ultimate establishment of a collective-bargain-
ing agreement that can be recognized and enforced
under the Act. There is no express language in the
legislative hlstory or the text of the Act declarlng a
congressional view that such collective-bargaining
agreements, specifically authorized by the Act, are
nonbinding, unenforceable, or subject to repudi-

22 See H.Rep., 1 Leg. Hist. 946, 2 Leg Hist. 1715 (remarks of Sen.
Kennedy) )
23 R, J. Smith, supra at 694

ation at will. Congress plainly mandated that 8(f)
agreements be voluntary.24 Yet, contrary to the as-
sertion in Ruttmann and R. J. Smith, it simply does
not necessarily follow that because an 8(f) agree-
ment can only be entered into voluntarily either
party to the agreement is unfettered in its right
“voluntarily” to repudiate the agreement. If the
legislative history and statutory. language discussed
above indicate anything, it is an intent by Congress
to legitimate and make enforceable the array of
construction industry bargaining, referral, hiring,
and employment practices that the Board had pre-
viously found to be unlawful, and thus unenforce-
able under the Act.25

In this regard, we believe that there has also
been a critical distortion of the significance of the
second proviso to Section 8(f) and its role in pre-
serving employee free choice. It is clear that the
proviso -permits inquiry into a union’s majority
status durlng a contract term. There is, however, a
sxgmﬁcant distinction between permitting such an
inquiry through the Board’s representational proc-
esses—the mechanism expressly mentioned in the
proviso—and permitting unilateral anticipatory re-
pudiation of a collective-bargaining agreement
prior to resolution of an inquiry in unfair labor
practice proceedings. Because such a right of uni-
lateral repudiation is so antithetical to traditional
principles of collective bargaining under the Act, it
seems likely that Congress would have expressly
stated such a right if it intended to create one.26

A more defensible characterization of the second
proviso is that it operates as an “escape hatch” for
employees subject to unwanted representation im-
posed before they were hired. This characterization
is consistent with the wording of the proviso itself
in that its application presupposes the existence of
an 8(f) agreement. The characterization is also sup-
ported by the legislative history. In the formational
stages of an 8(f) relationship, when an employer is
just beginning to draw on the “pool of . . . help
centered about [the] appropriate craft union[,]”

24 See Higdon, supra at 346-347, Operating Engineers Lacal 542 (R. S.
Noonan), 142 NLRB 1132, 1135 (1963), enfd 331 F 2d 99 (3d Cir. 1964)

25 Congress’ mtent in the 1959 amendments to confer special contrac-
tual privileges upon construction industry employers and unions, as a
result of that industry’s umque bargaming and employment practices, 1s
also reflected m Sec 8(¢) which, inter aha, authorizes the negotiation,
adoption, and implementation of contract provisions relating to subcon-
tracting m the construction industry that are enforceable under the Act,
although such clauses would be unlawful outside the construction mdus-
try. See generally Woelke & Romero Framing v. NLRB, 456 U.S 645
(1982) In Higdon, the Court expressly recognized certain basic, parallels
between Sec. 8(e) and 8(f) 434 U S. 349 fn. 11.

26 'We note that Comngress has recently expressed its preference agamnst
the anticipatory unilateral repudiation of collective-bargaming agreements
by bankrupt employers in passing the 1984 Bankruptcy Code Amend-
ments, which effectively overruled the Supreme Court’s holding pernut-
ung repudiation i NLRB v. Bildisco & Bildisce, 465 U S. 513 (1984).
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Congress believed that “[ilf the employer relies
upon this pool of skilled craftsmen, members of the
union, there is no doubt under these circumstances
that the union will in fact represent a majority of
the employees actually hired.” S.Rep., 2 Leg. Hist.
424. Congress was concerned, however, about em-
ployees’ ability to rid themselves of an existing rep-
_resentative, or select an alternate one, once the 8(f)
relationship was fully established. Thus, Congress
specified that an 8(f) agreement may not act as a
bar to, inter alia, decertification or rival union peti-
tions.27

Although the aforementioned legislative history
indicates certain assumptions about a union’s ability
to achieve majority support after executing an 8(f)
agreement, the legislative history and statutory lan-
guage are devoid of any indication that Congress
contemplated the extraordinary ‘“conversion” of
such nonbinding relationships into full-fledged,
wholly enforceable 9(a) relationships constituting
an absolute bar to employees’ efforts to reject or to
change their collective-bargaining representative.
In our view, this particular aspect of the conver-
sion doctrine contravenes Congress’ intent to pro-
vide employees with a meaningful and readily
available escape hatch.

Finally, the current 8(f) unit determination rules
likewise fail to reflect the objectives Congress ex-
pressed in enacting Section 8(f). First, current law
draws a sharp distinction between “permanent and
stable” and “project by project” work forces.28
Yet, Congress described the construction industry
generally as one that hires employees on a project-
by-project basis. That very characteristic was one
of the underlying reasons for Section 8(f)’s enact-
ment.2® The Board’s artificial bifurcation of the in-
dustry along these lines, therefore, seems plainly
contrary to Congress’ expressed view of the indus-
try. Second, to the extent current law applies the
merger doctrine to Section 8(f), and thereby ren-
ders practically insignificant the representational
desires of a single employer’s employees in multi-
employer associations, it places an additional obsta-
cle in the way of employees who wish to reject or
change their collective-bargaining representative.3?

27 See HRep, 2 Leg Hist 808; SRep, 1 L.eg Hist 452, Senate Com-
mittee Analysis, 1 Leg Hist 947, 967.

28 See generally Dee Cee Floor Covering, supra, Construction Erectors,
supra, Grordano Construction Co , supra

29 This characteristic of the mdustry still exists today Indeed, at oral
argument several of the representatives, both management and labor,
stated that the Board’s distinction 1s unjustified and fails to comport with
the industry’s realities

30 The views of the current Board may differ over the applicability of
the “merger doctrine™ outside the construction industry See Gibbs &
Cox, Inc, 280 NLRB 953 (1986) However, merger principles are clearly
inappropriate m light of our mterpretation of Sec. 8(f), which holds that
an 8(f) union enjoys no irrebuttable presumption of majority status and
Congress’ declaration m the second proviso that an 8(f) union’s represen-

Employee Free Choice and Labor Relations
Stability

Two of the overarching objectives of the Na-
tional Labor Relations Act are the promotion and
protection of employee free choice and labor rela-
tions stability. The specific legislative history of
Section 8(f) reflects these same general objectives.
Accordingly, the current Board law milst be meas-
ured by the degree to which it achieves an appro-
priate balance between the:dual congressional ob-
jectives of promoting and maintaining employee
free choice principles and labor relations stability in
the construction industry.

As noted above, R. J. Smith is the foundation for
current law that an 8(f) agreement is unenforceable
under the Act and subject to unilateral repudiation
at any time, for any reason. In that. decision, the
Board sought to predicate its holding on employee
free choice principles by stating:

Inasmuch as Congress clearly intended to
‘permit a test, by petition, of majority status
and unit appropriateness at any’ time during
the contract, it would be anomalous, indeed, to
hold that Section 8(f) prohibits examination of
those questions in the 11t1gat1on of refusal-to-
bargain charges.

191 NLRB at 694.

In our view, that pivotal argument in R. J. Smith
is simply wrong. A rule granting unilateral repudi-
ation rights to an employer who voluntarily enfers
into a collective-bargaining agreement is not a nec-
essary predicate for advancement of the employee
free choice principles embodied in the second pro-
viso. In the context of traditional 9(a) agreements,
for example, the Board effectuates employee free
choice by limiting the election bar effect of a con-
tract to 3 years, but the irrebuttable presumption of
a union’s majority status and the enforceability of
the contract exist and continue for the contract’s
full term. In addition, under current 8(f) law, an
employer’s decision to repudiate may be based on
the employer’s own economic considerations, with-
out reference 'to or concern for the employees’
desire to continue the status quo. Even if the em-
ployer has a legltlmate question as to its employees
representational = desires, Congress has expressly
provided an electoral mechamsm for testing them.

tational authority 1s subject to challenge despite the existence of a collec-
tive-bargaining  agreement or an established bargainmng history -Thus,
while we may disagree on the 1ssue of whether a nonconstruction imdus-
try employer and union can act together to merge a single unit mto a
larger one, we can all agree that a construction industry employer and
union cannot, by merging the single employer umt mto a multiemployer
one, act to effectively preclude a single employer’s employees from chat-
lenging therr 8(f) umon’s representational authority .
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Accordingly, in our view, it is more anomalous to
hold, as in R. J. Smith, that a-proviso enacted to
preserve employees’ rights to choose, change, or
reject their own collective-bargaining representa-

tive can serve as a basis for an employer unilateral-

ly to repudiate a voluntary collective-bargaining
agreement for any reason it chooses.3!

On the other hand, we view the current postcon-
version rules as equally inconsistent with employee
free choice principles because those rules are too
absolute in .protecting the union’s representatlve
status. As we have noted, conversion can occur
“within a matter of days” of the parties’ signing an
8(f) agreement,®2 and, if there is an existing em-
ployee complement, conversion can be “immedi-

ate” upon the contract’s signing.®® Because that
conversion creates an irrebuttable majority pre-
sumption during the contract term,3# any election
petition is barred by operation of the Board’s con-
tract-bar rules.3% Accordingly, by allowing almost
instantaneous conversions with an accompanying
contract bar, the conversion doctrine effectively
renders the second proviso nugatory. Such rules
hardly advance the objective of employee free
choice.3®

"The Board’s decision in R. J. Smith and its con-
version doctrine fare no better when measured
against the congressional objective of fostering
labor relations stability in the construction industry.
First, it is obvious that a rule that sanctions unilat-
eral contract repudiation and the inevitable disrup-
tions that result is not conducive to labor relations
stability. The Board in R. J. Smith did not even
allude to such potential for disruptions, nor did it
attempt to reconcile this' potential with Congress
desire in enacting 8(f) for preserving contracts in
the construction industry. Indeed, although we
now view R. J. Smith and its progeny as a failed
attempt to effectuate free choice, we also find that
this attempt unnecessarily deemphasized stability in
the indusiry.

31 We agree with our concurring colleague that R J Snuth 1s essen-
tially flawed in that 1t fails to take into account the umque aspects of an
8(f) contract. Smce Congress specifically provided that majority status 1s
not a prerequisite to signing an 8(f) agreement, 1t 15 unlikely that Con-
gress mntended that the mere assertion of a lack of majority status would
be a defense to a refusal to maintan such an agreement. It simply does
not follow that because Congress made agreements in the construction
industry easier to obtam, it intended them 10 be voidable at will. Rather,
it appears to us that the Congress specified in the proviso the means by
which a party mght withdraw from the contract; 1e, through the
Board’s election processes

32 pacific' Intercom; 255 NLRB 184, 191 (1981)

23 Wheeler, Construction Co,.219 NLRB 541, 542 (1975), cf Carrothers
Construction Co., supra at fn. 1 .

34 Hageman Underground Counstruction, supra at 62

35 Cf. Albuquerque Insulation Contractor, Inc, 256 NLRB 61, 63 fn 5
981y

38 Employee free 'choice 1s further dlmxmshed when the merger doc-
trine 1s apphed to render wrelevant the representatioiial desires of single
employer unit employees.

Beyond R. J. Smith, however, the Board’s con-
version doctrine fails to foster industry stability in
another important way. An effective conversion
can take place, without notice, at virtually any time
after the signing of an 8(f) agreement, but it may
take years of fractious litigation to establish wheth-
er conversion actually did occur and, if so, what
unit of employees was involved. Therefore, neither
the parties to the agreement nor the employees
working under it can know with any degree of cer-
tainty what their respective rights and obligations
are at any given time. Rules that create such a state
of doubt and promote adversarial proceedings as a
way to resolve that doubt do nothing to effectuate
the statutory policy of labor relations stability.

The Current Law’s Practical Problems

The Board’s current interpretation and applica-
tion of Section 8(f) also give rise to serious practi-
cal problems with the reliability and relevance of
evidence purportmg to establish majority status and
with the protraction of litigation. In this regard,
the conversion doctrine often requires the Board to
“look back” any number of years into a relation-
ship characterized by sporadic and shifting employ-
ment patterns to determine whether the union, at
any time, enjoyed majority support. This determi-
nation must be made in adversarial litigation based
on such factors as union membership rolls, the
presence of an enforced union-security clause, ex-
clusive hiring hall referrals, or union fringe benefit
contribution records. The documentary evidence of
such factors'is often incomplete, contradictory, or
unavailable. In those situations, the crucial determi-
nation may be made on the basis of individual
recollections as to employees’ representational
wishes years previously.37

In addition, there remains a significant question
as to whether the presence of these evidentiary fac-
tors, -individually or collectlvely, in the context of
an 8(f) bargaining relationship, justifies a finding of
majority support sufficient to make Section 9(a)
fully applicable. As for union membership, “[i]t is
well established that union membership is not

37 These prachcal difficulties are compounded when unit determina-
tion questions arise because even'before a determmation of whether con-
version occurred can take place,' the parties must litigate, and the Board
must decide, whether the work force is permanent and stable or project
by project. The difficulties are illustrated by Construction Erectors, 2635
NLRB 786 (1982). There, grappling with “a myrlad of exhibits,” the
Board eventually determined that an employer who hired 47 mdividuals
over an 11-month period m monthly npmbers rangmg from 5 to 30 em-
ployed a permanent and stable work force based primarily on evidence
that 15 employees worked for 7 or more of the 11 months. We cite these
facts not in an effort to demonstrate that the Board’s decision was
“wrong” but rather to illustrate the complex and protracted nature of the
lifigation required to resolve what 1s only a “preliminary issue” under'the
conversion doctrine i
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always an accurate barometer of union support.”
Authorized Air Conditioning Co. v. NLRB, 606 F.2d
899, 906 (9th Cir. 1979). The converse is also true
in that. the absence of union membership does not
necessarily indicate a desire not to be represented
by a union in collective-bargaining. See, e.g., John
Ascuaga’s Nugget, 230 NLRB 275 fn. 1 (1977). Re-
garding union-security clauses, at least one court
has held that membership pursuant to a union-secu-
rity clause is insufficient to convert an 8(f) relation-
ship to full 9(a) status. Precision Striping v. NLRB,
642 F.2d 1144, 1148 (9th Cir. 1981). (“A union se-
curity clause operates ‘to compel new employees to
join the union’ because union membership is the
price for obtaining a job.”) As for hiring hall refer-
rals. or fringe benefit contributions, the former may
mean little because referrals cannot lawfully be
predicated on union preferences, and the latter
demonstrates only some degree of compliance with
a benefits provision in the agreement. In short, the
majority status finding that is a necessary predicate
for conversion often is based on a highly question-
able factual foundation.3#

In summary, we conclude that the Board’s 8(f)
law, as it currently operates, does not comport
fully with Section 8(f)’s text and legislative history,
is not the best way to advance employee free
choice and labor relations stability in the construc-
tion industry, and entails evidentiary determina-
tions that are inexact, impractical, and generally in-
sufficient to support the conclusions they purport
to demonstrate. Accordingly, we overrule R. J.
Smith, Dee Cee Floor Covering, Authorized Air Con-
ditioning, and their progeny to the extent inconsist-
ent with this decision, and we shall no longer apply
the so-called conversion doctrine to 8(f) cases.

Suggested Alternatives to the Conversion
Doctrine

Before discussing the principles we have adopt-
ed, it is helpful to establish the other major options
considered and to explain why we find such op-
tions inappropriate. At oral argument and in the
briefs, two broad alternatives to the conversion
doctrine were advanced. The first alternative
would provide that an 8(f) representative can never
possess or acquire any majoritarian rights absent
Board certification or voluntary recognition pursu-
ant to, Section 9(a). This view would retain the
R. J. Smith holding that an 8(f) agreement is unen-
forceable but would reject the conversion doctrine

38 The practical problems and mfirmities of the conversion doctrme
are also present 1n representational cases that arise under Sec. 8(f). Thus 1s
s0 because before an election petition can be processed, 1t must be deter-
mmed whether conversion has occurred If it has, any existing contract
will bar the petition. See, e.g, Giordano Construction, 256 NLRB 47
(1981)

by providing for the achievement of 9(a) status
only through traditional 9(a) processes.

The second alternative would provide that Sec-
tion 8(f) represents an “alternative means” for a
construction industry employer and union to estab-
lish the functional and legal equivalent of certifica-
tion or 9(a) recogmtlon subject only to Section
8(f)’s second proviso that the agreement cannot act
as a bar to an election petition. The signatory
union would enjoy immediate and complete 9(a)
status (subject to the proviso) including a rebutta-
ble presumption of majority status on the contract’s
expiration.

We find the first proposed alternative to be
clearly inappropriate. First, to the extent this view
relies on R. J, Smith, the reasons we have already
advanced for overruling that decision would apply
at least equally to this option. Indeed, because
more construction industry agreements would be
unenforceable and subject to unilateral repudiation,
the potential disruptive effects of this rule would
be even greater than under current law. Second,
this view. ignores the fact that one of the explicit
reasons Congress cited for enacting 8(f) was its de-
termination that “representation elections in a large
segment of the [construction] industry are not feasi-
ble.” S.Rep., 1 Leg. Hist. 451-452. We would nev-
ertheless be required to hold that while Congress
enacted Section 8(f) specifically to bring the con-
struction industry within the coverage of the Act
despite electoral difficulties, Congress fashioned a
mechanism through which only a small segment of
the industry’s employees could actually enjoy
meaningful collective-bargaining representation
under the Act. We are unwilling to ascribe such an
intent to Congress. Third, this option, which pro-
vides that 9(a) status never attaches to an 8(f)
agreement, renders the second proviso superfluous.
If the body of Section 8(f) means that an 8(f) agree-
ment can never acquire 9(a) status, there is no need
for the proviso because, by definition, the agree-
ment can never possess bar qualities.

The “alternative means” approach is admittedly
closer to the principles we have today concluded
to adopt. Nevertheless, we are unable to embrace
this approach. If, as this alternative contends, a
union acquires full 9(a) status based solely on the
employer’s adoption of an B8(f) agreement, the
union should also acquire the full rights and privi-
leges of an exclusive bargaining representative. In
that event, the signatory union would enjoy a re-
buttable majority presumption upon the contract’s
expiration and could lawfully seek to compel the
employer, through strikes or picketing, to negotiate
and sign a successor agreement. This would be di-
rectly contrary to the express congressional man-
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date that an employer cannot be coerced, through
strikes or picketing, into negotiating or adopting an
8(f) agreement.?® This mandate was expressly rec-
ognized and applied in Operating Engineers Local
542 (R. S. Noonan), supra, and we discern no legiti-
mate basis for departmg from that holding or de-
clining to apply it to “successor 8(f) agreements.
Having demonstrated that the two “extreme”
proposed alternatives to the conversion doctrine
are inadequate, we can advance to discussion of the
principles we deem appropriate. Not surprisingly,
our approach lies between the two extremes.

The Appropriateness of the New Rules and
Procedures

We recognize that our decision today cannot
simply rest on our determination that the Board’s
existing 8(f) rules and two of the proposed alterna-
tives are inappropriate and ineffective. Although
“an administrative agency is not disqualified from
changing its mind,” Higdon, supra at 351, we are
not free to adopt and apply principles that are
“fundamentally inconsistent with the structure of
the Act and the function of the sections relied
upon.” American Ship Building v. NLRB, 380 U.S.
300, 318 (1965). Rather, the principles we advance
must demonstrably strike a more appropriate bal-
ance between the legitimate and often confhctlng
congressionally expressed policies embodied in Sec-
tion 8(f) and the Act as a whole.?

Taken -together, the four basic principles we ad-
vance today provide an overall framework for the
interpretation and application of Section 8(f),
which will enable parties to 8(f) agreements and
employees to know  their respeciive rights, privi-
leges, and obligations at all stages in their relation-
ship. When parties enter into an 8(f) agreement,
they will be required, by virtue of Section 8(a)(5)

¥

39 The Conference Report on the 1959 amendments, see 2 Leg. Hist.
934, 946, states that “[n]othing in [Section 8(f)] is intended . . . to author-
ize the use of force, coercion, strikes, or picketing to compel any person
to enter into such [8(f)] agreements.” '

%0 “The function of striking 'that balance to effectuate national labor
policy is often a difficult and delicate responsibility, which Congress
committed primarily to the National Labor Relations Board, subject to
limited judicial review.” NLRB v. Tryckdrivers Union, 353 U.S. 87, 96
(1957). In this regard, we wish to emphasize the nature of the exercise in
which we engage here. We have not merely parsed the case precedent
and legislative hustory mn-order to arrive at yet another “tenable” con-
struction of the statutory language. Rather, consistent with our mission as
the admmistrative agency responsible for enforcing the NLRA, we have
applied our cumulative individual and mstitutional experience and exper-
tise toward achieving, consistent with our reading of the statutory lan-
guage and our interpretation of the legislative mntent, what we percerve to
be a better application of the statute. Given the present state of the law in
this area, we see no alternative but to exercise our prerogative to do so.
Admittedly, we have not been able in this one decision to anticipate
every ramification of the principles we announce today. Nor do we deem
1t wise to attempt to do so, since we hope td' be afforded the latitude to
employ, as we have in the past, the fine crucible of case-by-case experi-
ence 1 which to test and refine these principles, and which the admmis-
trative process itself makes possible

and Section 8(b)(3), to comply with that agreement
unless the émployees vote, in a Board-conducted
election, to reject (decertify) or change their bar-
gaining representative.! Neither employers nor
unions who are party to 8(f) agreements will be
free unilaterally to repudiate such agreements.
During its term, an 8(f) ‘contract will not act ‘as a
bar to petitions pursuant to Section 9(c) or (e). In
determining the appropriate unit for election pur-
poses the Board will no longer distinguish between
“permanent and stable” and “project by project”
work forces, and single employer units will normal-
ly be appropriate.*2 :

‘In the event of an election, a vote in favor of the
signatory union, or a rival union, will result in that
union’s certification and the full panoply of Section
9 rights and obligations. A vote to reject the signa-
tory union will void the 8(f) agreement and will
terminate the 8(f) relationship. In that event, the
Board will prohibit the parties from reestablishing
the 8(f) relationship covering unit employees for a
1-year -period. The purpose of this general prohibi-
tion is to preclude an employer and a union both
from ignoring the electorally expressed preference
of a majority of unit employees and from maintain-
ing an 8(f) relationship during a period when the
Act precludes holding another election, the avail-
ability of which is the sine qua non safeguard to
permitting and enforcing an 8(f) contract.*3 Failure
to terminate the 8(f) relationship or its premature
reestablishment after an election will subject the
parties to 8(a)(2)-and 8(b)(1)(A) liability. 4

41 In light of the legislative history and the traditional prevailing prac-
tice in the construction industry, we will require the party assertmg the
existence of a 9(a) relationship to prove it.

42 Accordingly, these rules reject the so-called merger doctrine’s appli-
cation to 8(f) cases. Assuming that the merger doctrme fosters a certain
amount of stability in labor relations, we believe that 1n the construction
industry the cost of achieving that stability i terms of employee free
choice is too high. As we have explained, in this industry the merger
doctrine can operate to bind a single employer and its employees to full
9(a) status without providing the employees any opportunity .to express
their representational preferences because Sec. 8(f) eliminates majority
status as a prerequisite for signing a contract. On balance, therefore, we
find that the overall objectives of the Act will be better served by aban-
donment of the merger doctrine in these circumstances. In so domg, we
do not imply that multlemployer associations and multiemployer bargain-
ing are no longer appropriate in the construction industry. Rather, we
hold that the employees of a single employer canmot be precluded from
expressing their representational desires simply because their employer
has joned a multiemployer assoctation.

Specific representation case maiters are beyond the scope of ithis opin-
ion. Generally, we mtend to apply existing eligibility and election rules to
the extent feasible We do note, however, that we will not require that an
RM petition be supported by traditional *“objective considerations.” In-
stead, an RM petitioner will rieed only demonstrate that it is signatory to
an 8(f) agreement to satisfy the “‘objective considerations” requirement.

~43 Sec. 9(c)(3) provides, in relevant part: *“No election shall be directed
in any bargaining unit or any subdivision within which, in the preceding
twelve-month period, a valid election shall have been held.”

4% Sec. 8(f) accords immunity from unfair labor practice charges to
construction ; industry employers and unions who contract before the

Continued
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Even absent an election, upon the contract’s ex-
piration, the signatory union will enjoy no majority
presumption and either party may repudiate the
8(f) relationship. The signatory employer will be
free, at all times, from any coercive union efforts,
including strikes and picketing, to compel the ne-
gotiation and/or adoption of a successor agree-
ment.

The new principles give substantive effect to
Section 8(f)’s legislative history and textual frame-
work by allowing construction industry employers
and unions to establish a meaningful and enforcea-
ble contractual relationship that is consistent with
established industry practices and needs. At the
same time, employees are assured the constant
availability of an electoral mechanism for express-
ing their representational desires. Accordingly, to a
much greater degree than the law we abandon, the
new interpretation fully squares with Section 8(f)’s
text and legislative history.45

These principles will provide greater stability in
the industry by precluding parties from unilaterally
repudiating their voluntary agreements.#® In addi-
tion, parties and employees will be aware of their
respective rights, privileges, and obligations at all
times during the relationship and changes in the re-
lationship will occur only in an orderly, nonadver-
sarial context that is not dependent on protracted
and complex litigation.

Employee free choice will be enhanced most di-
rectly by the resuscitation of 8(f)’s second proviso.
By giving full force and effect to the second provi-
so and, at the same time, precluding the contract

union’s majority status has been estabhished under Sec, 9(a) Read m hight
of the legislative history, discussed mnfra, which generally contemplated
that 8(f) unions would subsequently achieve majority status, we do not
view the immumty from unfair labor practice hability as extending to
parties who maintain or enter an 3(f) relationship after a majority prefer-
ence agamnst union representation has been clearly established mn a Board
election. .

Even after a umon’s electoral loss, it remains free at all times to seek to
establish a 9(a) majority-based relationship with an employer through
other, traditional means

45 Our rule that an 8(f) contract can only be “repudiated” through the
Board’s election processes 1s not undermimed by Congress’ view that Sec
8(f) was necessary, in part, because of difficulties in conducting the Board
elections m the construction mdustry First, Congress’ concerns focused
mainly on the “pre-hire” stages of an 8(f) relationship when hirmg had
not taken place or had just begun. Our rules invoke the election process-
es only after the relationship has been established and i1s operational.
Second, simce 1959 the Board has gamed substantial expertise and devel-
oped detailed procedures for conducting elections n the construction m-
dustry See, e g, Daniel Construction Co., 133 NLRB 264 (1963). In more
general terms, the Board is not mexperienced 1n developing election rules
and procedures to accommodate short-term and sporadic employment
patterns See, e g, American Zoetrope Producuons, 207 NLRB 621 (1973).

46 We are not unmindful that one of the effects of this decision may be
to encourage increased resort to the Board’s electoral processes and thus,
m a sense, to foster mn the short term an added degree of dislocation n
the industry. Our view, however, 1s that the long-term effect will ulti-
mately be a stabhzing one, and that the great majority of those collective-
bargaming relationships that have contributed to stability m the industry
will be undisturbed or confirmed

parties from acting solely in their own interest to
force continued compliance with or abandonment
of the agreement, the principles will operate to
assure that employees will not be deprived of their
collectively bargained rights (via unilateral con-
tract repudiation) or be forced to continue working
under the regimen of a union that they would
prefer to reject or change.7

Our new analytic framework also better fulfills
general statutory policies and integrates Section
8(f) with other sections in the Act. In-this regard,
the policy of labor relations stability in the Act
generally favors requiring parties to adhere to a
voluntarily adopted collective-bargaining agree-
ment. It is also consistent with the Act generally to
limit the extent to which an employer may rely on
its perception of its employees’ representational
wishes in an effort to abrogate its lawful contrac-
tual obligations.*® In addition, our action conforms
to the Act’s general preference for resolving repre-
sentational questions in the more expeditious, non-
adversarial representation case format.

The most difficult question confronting us in
modifying the law of 8(f) relationships, however,
concerns the degree to which the principles of Sec-
tions 8(a)(5), 8(b)(3), 8(d), and 9(a) apply. It is clear
that the imposition of enforceable contract obliga-
tions on signatories to an 8(f) agreement is contin-
gent, in part, on the signatory union possessing ex-
clusive representative status.%® In this regard, we
have already stated in our rejection of one pro-
posed alternative to the conversion doctrine that a
rule vesting an 8(f) union with full and immediate
9(a) status is inappropriate. See 1384-1385, supra.
In our view, however, it is both reasonable and de-

47 By giving full force and effect to the second proviso, our rules
should reduce the dangers of “top down” orgamzing warned agaimnst 1n
Higdon, 434 U S at 346-347 Thus, unlike the conversion doctrine, these
rules will serve to prevent the “locking 1n” of employees either by means
of “imstant conversion” or application of the “merger doctrine ”

Where an employer has a legitimate basis for questioning the union’s
status, 1t 1s free to petition the Board for relef, and its petition can be
predicated simply on the fact that 1t 1s signatory to an 8(f) agreement See
fn. 42 supra In addition, once the contract expires, the employer can
lawfully refuse to negotiate or adopt a successor agreement

48 Qutside the construction mndustry, an employer cannot lawfully
withdraw recognition from an mncumbent umon unless 1t can demonstrate
an actual loss of majority status or sufficient objective considerations to
establish a reasonable good-faith doubt as to the umon’s majority status
Terrell Machine Co., 173 NLRB 1480 (1969), enfd 427 F.2d 1088 (4th
Cir 1970), Even 1if an employer can meet that burden, however, 1t cannot
withdraw recogmtion during the term of a vahd collective-bargaining
agreement Hexton Furniture Co., 111 NLRB 342 (1955)

49 This 1s so because 8(a)(5) obligations are expressly subject to the
provisions of Sec. 9(a). Thus Sec. 8(2)(5) declares that “It shall be an
unfair labor practice for an employer . . to refuse to bargan collective-
ly with the representatives of his employees, subject to the provisions of
section 9(a).” (Emphasis added ) Sec 9(a) provides mn pertinent part that-
“Representatives designated or selected for the purposes of collective
bargaining by the majority of the employees m a umt appropriate for
such purposes, shall be the exclusive representative of all the employees
n such umt for the purposes of collective bargamning A
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sirable to adopt a rule that constitutes a limited ap-
plication of Section 8(a)(5)’s contract enforcement
mechanisms by virtue of the strictly limited 9(a)
representative status that we believe a 8(f) signato-
Iy union necessarily possesses.3?

‘In reaching this conclusion, we note first that the
obligations we impose on an 8(f) employer through
our application of Section 8(a)(5) to 8(f) agree-

_ments are limited to prohibiting the unilateral repu-

diation of the-agreement until it expires or until
that employer’s unit .employees vote to reject or
change their representative. Importantly, this limit-
ed obligation is not imposed on unwitting employ-
ers. Rather, it is a reasonable quid pro quo that is
imposed only when an employer voluntarily recog-
nizes the union, enters into a collective-bargaining
agreement, and then sets about enjoying the bene-
fits and assuming. the obhgatlons of the agree-
ment.5?! ]

The enforceable Section 9(a) status we confer on
signatory unions is also only coextensive with the
bargaining agreement that is the source of its exclu-
sive representational authority.5% Beyond the oper-
ative term of the contract, the signatory union ac-
quires no other rights and privileges of a 9(a) ex-
clusive representative. Unlike a full 9(a) representa-
tive, the 8(f) union enjoys no presumption of ma-
jority status on the contract’s expiration and cannot
picket or strike to compel renewal of an expired
agreement or require bargaining for a successor
agreement. At no time does it enjoy a presumption
of major1ty status, rebuttable or otherwise, and its

59, Although there has been considerable controversy over the enforce-
able nature of an 8(f) unton’s contract rights on the basis of exclusive 9(a)
représentative status, we are aware of no similar doubt about the enforce-
able nature of an 8(f) union’s duty of fair representation, a duty dertved
from exclustve 9(a) representative status See Ford Motor Co. v. Huffman,
345 US. 330 (1953).

51'The mmportance of recognjzing the limited but fundamental qud pro
quo nature of an 8(f) relationship merits reiterating Congress’ view that.

1 In the building and construction mndustry it 1s customary for em-
ployers to enter into collective bargamning agreements for periods of
time runnmng into the future, perhaps 1 year or n many instances as
much as 3 years. Simce the vast majornty of buillding projects are of
relatively short duration, such labor agreements necessarily apply to
jobs which have not been started and may not even be contemplat-
ed One reason for this practice 1s that it 1s necessary for the
employer to know his labor costs before making the estimate upon
which s bid will be based A second reason 1s that the employer
must be able to have available a supply of skilled craftsmen ready for
quick referral A substantial majority of skilled employees 1n this in-
dustry constitute a pool of such help centered about their appropri-
ate craft uhion If the employer relies upon this pool of skilled crafts-
men, members of the union, there 1s no doubt under these circum-
stances that the umion wall in fact represent a majonity of the em-
ployees eventually hired. S Rep., 1 Leg Hust. 424

®2 A rule conferring limited representational status on an 8(f) union
does'not present the dangers such a rule would create outside the con-
struction mdustry After all, an 8(f) umon 1s not a stranger to the employ-
ees. Rather, 1t 1s usually the nrtial employment referral source for most
of the employees the employer hires See fn. 51, supra. In any event, 1If
the employees subsequently decide o reject that representative, the con-
tract will not stand in thewr way

status as the employees’ representative is subject to
challenge at any time.53

It is our belief that Congress intended, and the
structure of Section 8(f) contemplates, this limited
linkage between Section 8(a)(5) and Section 9(a).
As we have shown, Congress was prompted to
enact Section 8(f) in large part because the Board
had declared unlawful many of the labor relations
practices that are both traditional and necessary in
the construction industry. The centerpiece of these
practices was the negotiation and adoption of pre-
hire collective-bargaining agreements that normally
contained union-security clauses, exclusive referral
provisions, and seniority and training hiring prior-
ities. Congress amended the Act so as to sanction
these agreements and thereby bring the industry
within the overall scope of the Act. And, while
Congress did not declare in the body of Section
8(f) the extent to which this action has an impact
on Section 9(a), it did give what is, to us,"a rather
clear indication of the impact it intended in the
second. proviso. Thus, the second proviso explicitly
makes Section 9 applicable by stating that 8(f)
agreements cannot act as a bar to petitions aimed
at, inter alia, decertifying or changing the employ—
ees’ collective-bargaining representative. To us, it is
reasonable to conclude that the applicability of
Section 9(c) and (e) requires the 'applicability of
Section 9(a). Phrased otherwise, if a contract au-
thorized by Section 8(f), complete with a union-se-
curity clause and exclusive referral provision, does
not carry with it any indicia of 9(a) status, there is
absolutely no need to make applicable the proce-
dures for decertification of the signatory union.

In short, we find that the linking of Section
8(a)(5) and Section 9(a), for the limited purpose

.only of enforcing an 8(f) agreement unless employ-

ees vote to reject or change their representative, is
not only consistent with the Act but is the interpre-
tation and application of Section 8(f) that gives the
most meaning and substance to that section’s text
and legislative hlstory We now ﬁ,nd ourselves in
fundamental agreement with the qommon-senmcal
pre-Higdon view expressed by the District of Co-
lumbia Circuit, in denying enforcement to R. J.
Smith (480 F.2d 1186), that Congress intended to

53 We do not mean to suggest that the normal presumptions would not
flow from voluntary recogmtion accorded to a umon by the employer of
a stable work force where that recogmtion is based on a clear showing of
majority support among the umt employees, e g, a valid card majority
Islarid Construction Co., 135 NLRB 13 (1962) That 1s, nothing n this
opmion 1s meant to suggest that umons have less favored status with re-
spect to construction industry employers than they possess with respect
to those outside the construction mdustry
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permit 8(f) bargaining representatives to enforce
their contracts through Section 8(a)(5).54

Further, the decision we announce today is con-
sistent with the principles that the Court identified
as fundamental to Section 8(f) in its decisions in
Higdon and McNeff v. Todd, 461 U.S. 260 (1983). In
this regard, neither case specifically passed on the
validity of the Board’s conversion doctrine. Higdon
affirmed the Board’s view that a union violates
Section 8(b)}(7)(C) by picketing an employer to
compel compliance with an 8(f) agreement and
McNeff held that an 8(f) agreement is enforceable
under Section 301 until it is lawfully repudiated.®s
However, to the extent those cases addressed that
part of the Board’s interpretation of Section 8(f) re-
jected here, the Court found that the previous in-
terpretation was “acceptable” yet “perhaps not the
only tenable one.” Higdon, 434 U.S. at 341.%¢

In finding the then-current view “acceptable”
the Court identified Congress’ objectives in enact-
ing Section 8(f) as an attempt to lend stability to
the construction industry while fully protecting
employee free choice principles. To the extent this
decision better achieves those objectives, it can
draw substantial support from Higdon and McNejf.
Our decision also restores full and meaningful
effect to the second proviso the Court views as

54 Similarly, although expressly reserving from deciding the 1ssue, the
Third Circuit stated m a pre-Higdon opnion that “Nothing m erther the
text or the legislative lstory of § 8(f) suggests that it was mtended to
leave construction industry employers free to repudiate contracts at
will ” NLRB v. Irnn-McKelvy Co, 475 F2d 1265, 1271'(3d Cir 1973)

55 In Higdon the D.C Circuit had dented enforcement of the Board’s
Order based on its previous rejection of the Board’s decision m R J
Smuth In accepting the Board’s mterpretation of Sec 8(f) the Higdon
Court did not directly address or specifically reject the D.C Circuit’s
view that 8(f) contracts are enforceable through Sec 8(a)(5) Rather, the
Court held only that the court of appeals erred by failing to accord the
Board’s interpretation appropriate deference

Although the Court’s opmion mn McNeff states the apphcable rules of
law about voidability of 8(f) agreements in more absolute terms, we view
this statement as nothing more than a reiteration of current law, which
remaned “acceptable” but “perhaps not the only tenable” view If any-
thing, the express holding m McNeff ndicated limits on the extent to
which the R J. Smuth/Higdon mierprétation of the Act was even “ac-
ceptable ”

56 We recogmize that our decsion today casts considerable doubt on
the Board’s continued adherence to the Sec 3(b)(T) holdmg, based on R.
J. Smith, which the Supreme Court 1 Higdon found “acceptable” and
upheld. To a certain extent, this holding has already been limited by the
mplication m MeNeff that a umon may lawfully picket to protest an em-
ployer’s noncompliance with obligations that have already accrued under
the 8(f) contract. See also Operating Engmeers Local 150 (Tri-City Exca-
vating), 255 NLRB 597 (1981). The general rule of Board law 1s that
picketing to enforce a collective-bargaining agreement does not constitute
picketing to force “imtial acceptance™ of the umon, so that the strictures
of Sec. 8(b)(7) do not apply Building & Construction Trades Council of
Santa Barbara County (Sullivan Electric Co.), 146 NLRB 1086 (1964), and
Bay Counties District Council of Carpenters (Disney Roofing & Material
Co ), 154 NLRB 1598 (1965), enfd. 382 F 2d 593 (%th Cir 1967) If the
Board 1s directly presented in a future case with the issue of whether a
umon’s picketing to compel compliance with a now-enforceable 8(f)
agreement violates Sec B8(b)(7), we will decide whether there are any
policy considerations apart from the rejected R. J Smith rationale war-
ranting an exception to the general rule that unions may picket to enforce
compliance with collective-bargaming obhigations

fundamental to the entire 8(f) scheme. See Higdon,
434 U.S. at 345-346; McNeff, 461 U.S. at 268.57

Concededly, there are certain tensions. between
our action and certain language. in Higdon and
McNeff. Both cases declare that an 8(f) union does
not possess exclusive 9(a) representational status®8
and Higdon indicates that Section 8(f) does not act
to expand an employer’s 8(a)(5) obligations.5® As
we set forth above, however, our decision does not
vest an 8&(f) signatory union with the complete
rights and privileges of a 9(a) representative, and it
does not expand an employer’s 8(a)}(5) obligations
beyond those that we believe Congress necessarily
contemplated in enacting Section 8(f). In particular,
an 8(f) employer has no 8(a)(5) obligations after ex-
piration of the agreement underlying a wunion’s
claim of representative status.

Finally, we believe that both Higdon and McNeff
must be read in the context of the Board’s then
current efforts to balance the multiple Tegitimate
conflicting interests present in Section 8(f). The
Board decision reviewed in Higdon issued in 1975
(216 NLRB 45) when the conversion doctrine was
not yet 4 years old. Since that time, the doctrine
has evolved and expanded into a substantially dif-
ferent and more complex set of rules' and proce-
dures than existed in 1975. Over the past 12 years,
the Board has experienced, first hand, the applica-
tion of its rules in a multitude of circumstances and
we have been able to evaluate the extent to which
those rules serve their objectives. As we have
shown, the balances struck by the old law have
become skewed and often operate at cross-pur-
poses. In this regard:

“Cumulative experience” begets understanding
and insights by which judgments . . . are vali-
dated or qualified or invalidated. The constant
process of trial and error, on a wider and
fuller scale than a single adversary litigation
permits, differentiates perhaps more than any-
thing else the administrative from the judicial
process.

57 Indeed, there 1s arguably a specific parallel between our decision
today and the Court’s holding 1 McNeff In McNeff, the Court held that
obligations under an 8(f) agreement are fully enforceable under Sec 301
without reference to the umon’s majority status until a specific event
occurs, 1., repudiation The Court specifically declined to define what
actions constitute repudiation Under our mterpretation of Sec 8(f), the
8(f) agreement 1s simularly fully enforceable under Sec 8(a)(5) without
reference to the umon’s majority status uniil a specific event occurs, 1€,
an election i which the employees choose to reject or change their bar-
ganing representative In our view, 1t is only after this particular type of
“repudiation” that rejection of the agréement is not only appropniate, but
required

58 See Higdon, 434 U S at 346, McNejf 461 U S at 268

59 See Higdon, 434 U S at 346
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NLRB v. Seven-Up Bottling Co., 344 U.S. 344, 349
(1943). In short, our experience has convinced us
that the current law simply fails to achieve the ob-
jectives for which it was created. It is our convic-
tion that the principles we advance today will cor-
rect the flaws that have become evident and better
achieve the objectives Congress has set.

The final issue we confront is whether the fore-
going principles should be applied retroactively.
The Board’s usual practice is to apply new policies
and standards “to all pending cases in whatever
stage.” Deluxe Metal Furniture Co., 121 NLRB 995,
1006-1007 (1958). Under Securities & Exchange
Commission v. Chenery Corp., 332 U.S. 194, 203
(1947), the propriety of retroactive application is
determined by balancing any ill effects of retroac-
tivity against “the mischief of producing a result
which is contrary to a statutory design or to legal
and equitable principles.”®° Such a balancing test
applied here leads to the conclusion that the
Board’s usual practice of retroactive application is
appropriate.

Although some may contend that the new law
announced today represents a sharp departure from
past precedent, it was the unsettled and confusing
nature of that precedent that necessitated this
change. Indeed, the parties and amici at oral argu-
ment were generally united in the desire for
changes in existing 8(f) law. The infirmities and un-
certainties in current law also make it less likely
that a party such as the Respondent here could
knowingly have acted in reliance on that law in
order to avoid liability.®! Application of the

60 See also NLRB v Bell Aerospace Co, 416 US 267, 294 (1974);
NLRB v Niagara Machine, 746 F 2d 143, 151 (2d Cur. 1984); Electrical
Workers Local 900 v  NLRB, 727 F2d 1184 (D C. Cir 1984); Synalloy
Corp , 239 NLRB 637,.638 (1978) (dissenting opmion of former Member
Penello). }

81 Consequently, the circumstances here are different from those m
Dresser Industries, 264 NLRB 1088, 1089 (1982), in which the Board ap-
plhied a new standard prospectively and dismissed the complaint agamnst a
respondent employer for withdrawing from bargaining with an mncum-
bent umon after the filmg of a decertificaiion petition. Had the respond-
ent not withdrawn from bargaiming, m rehiance on existing precedent, its
conduct actually would have been unlawful under that precedent

Some employers probably have relied on R J Smuth as a means of re-
pudiating a prehire agreement However, that rebance mterest 1s not a
particularly strong one mn lhight of the purposes that Congress sought to
achieve under Sec 8(f) The nterest that i1s entitled to protection 1s the
ability of an employer to avail iiself of the Board processes to determme
whether there 1s continued majority support to undergird the umon and
the agreement The new rule, which affirms the Board’s election proce-
dures for réesolving that issue, does not seriously detract from what an
employer should appropriately expect in the way of protection under the
old rule

Member Stephens believes that the rule announced today does repre-
sent an “abrupt” departure from past precedent, especially i light of the
Supreme Court’s tacit approval of R. J Snmuth m Higdon However, for
the foregomg reasons, he agrees that retroactive application 1s permisst-
ble

Board’s new 8(f) principles here and in all pending
cases will undoubtedly impose on some parties cer-
tain obligations and liabilities they would not have
incurred under existing law. At most, however,
any additional burden imposed must be borne only
for the duration of the contract involved.
Countervailing interests justify this additional
burden. First, the Board is doing nothing more
than holding parties to the terms and conditions of
8(f) contracts that were voluntarily entered into.
Second, as extensively discussed above, the need to
serve better the fundamental statutory policies of

employee free choice and labor relations stability

compels our actions here. Finally, if we were to

apply the new 8(f) law prospectively only, we

would then be required for an indefinite period of
time to perpetuate the administrative and litiga-
tional difficulties entailed in application of arcane
current law to all pending 8(f) cases. ‘

In sum, we conclude that the statutory benefits
from the announced changes in 8(f) law for em-
ployees, employers, and unions in the construction
industry far outweigh any hardships resulting from
immediate imposition of those changes. Conse-
quently, we will apply the Board’s new 8(f) princi-
ples to this case and to all pending cases in what-
ever stage. ‘

Applying these new principles to this case, we
find that the Respondent violated Section 8(a)(5)
and (1) by repudiating the 1982-1985 contract with
the Union and withdrawing recognition during the
contract’s term. The Respondent voluntarily en-
tered into an 8(f) relationship with the Union and
signed the contract. This contract was binding, en-
forceable, and not subject to unilateral repudiation
by the Respondent.®2 Because the contract has ex-
pired, however, the Union enjoys no continuing
presumption of majority status, and the Respondent
is not compelled to negotiate or adopt a successor
agreement based solely on the existence of an 8(f)
relationship. In addition, the Union is not entitled
to engage in any coercive conduct, including
strikes and picketing, to force the Respondent to
execute a successor 8(f) agreement.

'

CONCLUSIONS OF LAwW

1. The Respondent is an employer engaged in
commerce within the meaning of Section 2(6) and
(7) of the Act.

2. The Union is a labor organization within the
meaning of Section 2(5) of the Act.

82 Accordingly, the Respondent’s defense that it employed no 1ron-
workers when it repudiated the contract 1s without merit An 8(f) con-
tract 18 enforceable throughout its term, although at a given time there
may not be any employees to which the contract would apply
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3. By repudiating its 1982-1985 collective-bar-
gaining agreement” with the Union and withdraw-
ing recognition from the Union prior to the expira-
tion of the collective-bargaining agreement, the Re-
spondent has engaged in unfair labor practices
within the meaning of Section 8(a)(5) and (1) of the
Act.

4, The unfair labor practices affect commerce
within the meaning of Section 2(6) and (7) of the
Act.

THE REMEDY

Having found that the Respondent has engaged
in certain unfair labor practices, we shall order that
it cease and desist and take certain affirmative
action designed to effectuate the policies of the
Act. We shall order the Respondent to make
whole, as prescribed in Ogle Protection Service, 183
NLRB 682 (1970), any employees for losses they
may have suffered as a result of the Respondent’s
failure to adhere to the contract since 21 Septem-
ber 1983, with interest, as computed in Florida Steel
Corp., 231 NLRB 651 (1977).63 .

In view of our rules set forth above, we shall not
extend the make-whole remedy beyond the expira-
tion date of the 1982-1985 contract. The Respond-
ent would have been privileged to announce an in-
tention not to bargain with the Union for a new
contract, and it was only obligated to adhere to the
old contract until its expiration date. Further, the
Respondent would have been privileged to with-
draw recognition from the Union and implement
unilateral changes upon the expiration of the con-
tract on 31 May 1985.64

. ORDER

The National Labor Relations Board orders that
the Respondent, John Deklewa, Theodore
Deklewa and Robert Deklewa, d/b/a John
Deklewa & Sons and/or John Deklewa & Sons,
Inc., Bridgeville, Pennsylvania, its officers, agents,
successors, and assigns, shall

1. Cease and desist from

83 Because the provisions of employee benefit fund agreements are
variable and complex, the Board does not provide at the adjudicatory
stage of the proceeding for the addition of mterest at a fixed rate on un-
lawfully withheld fund payments. Therefore, the interest owed with re-
spect to the health and welfare fund and pension plan shall be determimed
in accordance with the procedure set forth . Merryweather Optical Co,
240 NLRB 1213, 1216 fn 7 (1979)

Our make-whole remedy includes the requirement that the Respondent
remit to the Union all dues and fees 1t should have deducted from em-
ployees’ wages and remitted pursuant to the terms of the collective-bar-
gaining agreement

8¢ Compare Burger Pits, Inc, 273 NLRB 1001 (1984), enfd sub nom
Hotel & Restaurant Employees Local 19 v NLRB, 785 F.2d 796 (9th Cir
1986), n which even though an employer unlawfully withdrew recogm-
tion from a union during mudterm of a 9(a) contract, the Board tolled the
backpay liability at contract expiration because the employer had a rea-
sonable, good-faith doubt of the umon’s majority status

(a) Withdrawing recognition during the term of
a collective-bargaining agreement from Internation-
al Association of Bridge, Structural and Ornamen-
tal Iron Workers, Local 3, AFL-CIO, as the exclu-
sive collective-bargaining representative of the Re-
spondent’s employees covered by the agreement.

(b) Refusing to adhere to, until the 31 May 1985
expiration date, its 1982-1985 collective-bargaining
agreement with the Union.

() In any like or related manner interfering
with, restraining, or coercing employees in the ex-
ercise of the rights guaranteed them by Section 7
of the Act.

2. Take the following affirmative action neces-
sary to effectuate the policies of the Act.

(a) Make whole the above-described employees,
in the manner set forth in the remedy, for any
losses they may have suffered as a result of the Re-
spondent’s failure to adhere to the contract until it
expired on 31 May 1985.

(b) Preserve and, on request, make available to
the Board or its agents for examination and copy-
ing, all payroll records, social security payment
records, timecards, personnel records and reports,
and all other records necessary to analyze the
amount of backpay due under the terms of this

‘Order.

(c) Post at Bridgeville, Pennsylvania office
copies of the attached notice marked “Appen-
dix.”¢5 Copies of the notice, on forms provided by
the Regional Director for Region 6, after being
sighed by the Respondent’s authorized representa-
tive, shall be posted by the Respondent immediate-
ly upon receipt and maintained for 60 consecutive
days in conspicuous places including all places
where notices to employees are customarily posted.
Reasonable steps shall be taken by the Respondent
to ensure that the notices are not altered, defaced,
or covered by any other material.

(d) Sign and return to the Regional Director suf-
ficient copies of the attached notice marked “Ap-
pendix” for posting by International Association of
Bridge, Structural and Ornamental Iron Workers,
Local 3, AFL-CIO, if willing, in conspicuous
places where notices to employees and members
are customarily posted.

(¢) Notify the Regional Director in writing
within 20 days from the date of this Order what
steps the Respondent has taken to comply.

85 If this Order 15 enforced by a judgment of a United States court of
appeals, the words 1n the notice reading “Posted by Order of the Nation-
al Labor Relations Board” shall read *“Posted Pursuant to a Judgment of
the United States Court of Appeals Enforcing an Order of the National
Labor Relations Board ”
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MEMBER STEPHENS, concurring.

In R J. Smith, 191 NLRB 693 (1971), enf.
denied sub nom. Engineers Local 150 v. NLRB, 480
F.2d 1186 (D.C. Cir. 1973), the Board held that a
signatory employer could unilaterally repudiate a
prehire agreement without violating Section 8(a)(5)
because such contracts lacked the “mature” status
of a collective-bargaining agreement with a 9(a)

representative. In the companion case of Ruttmann .

Construction, 191 NLRB 701 (1971), the Board of-
fered the union a way out of this dilemma. The
Board suggested that it would look to evidence
that a relationship initiated under a prehire agree-
ment has in the course of time “matured” so as to
render a unilteral repudiation a breach of Section
8(a)}(5). Today’s decision well demonstrates that
under the regime of these cases, the Board has en-
gaged in a litigious exercise that often can be de-
scribed as fanciful. My only reservation is over the
manner in which the majority musters the legisla-
tive history of Section 8(f) to support the result
here. One could gather that we view that history
as establishing Congress’ intent that prehire agree-
ments are not only lawful under Section 8(f) but
enforceable under Section 8(a)(5).! My survey of
the deliberations convinces me, that congressional
intent is not so clear. There is evidence that Con-
gress ‘avoided making an emphatic declaration that
prehire agreéments created bargaining obligations
under Section 8(a)(5). On the other hand, there are
strong 'indications the Congress perceived, based on
submissions it received as to construction industry
practices, that such agreements were the routine
basis for establishing bargaining relationships in
that industry,'that the parties could be expected to
abide by it, and that such agreements generally
produced a work force majority supportive of the
union. ‘

Thus, while Congress did not. directly confront
the question of Section 8(2)(5)’s relevance to pre-
hire agreements, it does not follow that the Board
itself is without warrant to interpret Section 8(2)(5)
in such a manner to render unlawful a unilateral re-
pudiation of such agreement. To paraphrase the
Court’s observation in NLRB v. Truck Drivers
Local 449 (Buffalo Linen Supply), 353 U.S. 87
(1957), congressional inaction cannot be said to in-
dicate an intention to leave the resolution of the
enforceability problem to future legislation. Id. at
95-96.

As the Court further stated:

The ultimate problem is the balancing of the
conflicting legitimate interests. The function of
striking that balance to effectuate national

! See the majority’s opmnion at 1379

labor policy is often a difficult and delicate re-
sponsibility, which the. Congress committed
primarily to the National. Labor Relations
Board, subject to limited judicial review.

Id. at 96 (footnote omitted). See also Chevron
US.A. v. National Resources Defense Council, 467
U.S. 837, 844-845 (1984) (deferring to an agency’s
“reasonable policy choice” on a maiter as to which
Congress had no specific intent). As explained
more fully below, the problem of enforcing prehire
agreements involves essentially a balancing of com-
peting interests. Taking into account Congress’ per-
ceptions about the construction industry as well as
certain assumptions that must have undergirded
Section 8(f), the Board today acts well within its
statutory mandate. .

In addition, I believe it is wise to address an
aspect of the reasoning in, R. J. Smith that I would
characterize as the remedial symmetry argument.
Because nothing in the majority’s opinion is incon-
sistent with my analysis of this latter point, I join
all sections of the majority opinion except for the
section on the legislative history of Section 8(f).

As a preliminary manner, I agree with my col-
leagues that we must proceed cautiously in this
matter because we are overturning in part a read-
ing of the statute that we not only have previously
embraced but have defended before the Supreme
Court of the United States. NLRB v. Iron Workers
Local 103 (Higdon Contracting Co.), 434 U.S. 335
(1978). As my colleagues have noted, however, to
the extent that we are abandoning a construction of
Section 8(f) advanced in Higdon, we are abandon-
ing. only a construction that the Court deemed *“ac-
ceptable” but “perhaps not the only tenable one.”
Hence, the Supreme Court has not held that Con-
gress has foreclosed the reading of the statute that
we adopt today. As explained in the majority opin-
ion, we have been moved to consider that earlier
“tenable” construction because experience has
shown that it causes undue difficulties in the en-
forcement of the Act.

In analyzing the legislative history of Section
8(f), I think it is helpful to canvas all of the con-
gressional deliberations ‘on construction industry
problems under the Act.that preceded Section
3(f)’s enactment. Those deliberations spanned ses-
sions from the 82d Congress, in which precursor
legislation was first introduced, to the 86th Con-
gress, in which Section 8(f) was finally enacted.?

2 Although reports, debates, and testimony from the Congress that ac-
tually enacted a statute obviously carry the most weight, it 1s entirely
permissible, when-Congress has taken its time 1n considerng and resolv-
g a given problem, to examine all of the sessions of Congress in which

Continued
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Briefly put, I believe that the entire history indi-
cates that some hearing witnesses initially raised
the question whether, absent a demonstration of
majority union support among its employees, a
construction industry employer would have obliga-
tions, enforceable under Section 8(a)(5), to abide by
the terms of a prehire agreement into which it had
voluntarily entered; but there is no evidence that
Congress ever directly confronted and consciously
resolved that issue. I agree with my colleagues,
however, that certain implicit congressional as-
sumptions concerning the nature of the prehire
agreements it was legalizing through the enactment
of Section 8(f) provide sufficient support for the
construction of Section 8(a)(5) and Section 8(b)(3)
that we adopt in this opinion.

The problems that Section 8(f) addressed
emerged shortly after the Board began applying
Taft-Hartley to the construction industry in 1948.
Those problems are set out in the majority opinion,
and I shall not describe them all again here. The
essential point is that the problems principally arose
from the application of prohibitions in Section
8(a)(2) and (3) that made unlawful the execution of
collective-bargaining agreements between unions
and construction industry employers. No one com-
plained about' problems in enforcing such agree-
ments or otherwise inducing parties to live up to
their bargains. Thus, insofar as the contours of con-
gressional intent may be defined simply by the
problems Congress set out to solve, Congress did
not speak to problems of enforceability and repudi-
ation.

Congressional consideration of the problems
began with the 82d Congress in 1951, when hear-
ings were held on a bill that proposed adding lan-
guage to the effect that construction industry pre-
hire agreements would not be unfair labor practices
under Section 8 of the Act. To Amend the National
Labor Relations Act, 1947, With Respect to the
Building and Construction Industry: Hearing on S.
1973 Before the Subcomm. on Labor and Labor-
Management Relations of the Senate Committee on
Labor and Public Welfare, 82d Cong., 1st Sess. 2
(1951) (1951 Hearings). That language, which was
to be added as a proviso to Section 9(a) of the Act,
drew conflicting interpretations from witnesses as
to its effect on the need for a majority showing in
cases involving allegations of violations of Section
8(a)(5). James J. Reynolds, Jr., then Acting Chair-

the matter was considered prior to the final enactment of an attempted
legislative solution See, for example, Swafford v Briggs, 444 US 527,
536~540 (1980) (examuning the legislative history of a “precursor” bill
considered in the 86th Congress in order to determme congressional
mtent 1 a statute passed by the 87th Congress), US v. Rutherford, 442
US 544, 552 (1979) (examimng views expressed 1n sessions of Congress
preceding the one that enacted the 1938 Food, Drug, and Cosmetic Act)

man of the Board, had noted that, since the bill re-
quired no election before the execution of a. collec-
tive-bargaining agreement, neither a labor organiza-
tion nor an employer would necessarily be, relieved
of the need to establish majority status under either
Section 8(a)(5) or or Section 8(b)(3). 1951 Hearings
at 69. Richard J. Gray, president of the ‘Building
and Construction Trade Department of the Ameri-
can Federation of Labor, however, did not agree
that representation elections would need to be held
in connection with those sections; and he thought
it unnecessary and undesirable to add particular
language to those sections to make that point. (Id.
at 53.) Later in the hearings, the Board’s General
Counsel, George Bott, read the bill as creating
something akin to a “presumption of majority” in
groups of employees covered by construction in-
dustry agreements (id. at 202); and he observed
that this was a presumption grounded in reality in
“highly organized areas” (id. at 206). He even
speculated that the bill might be read as allowing a
union to file an 8(a)(5) charge against an employer
who refused to sign a contract or otherwise recog-
nize the union or as allowing an employer to file an
8(b)(3) charge against a union that refused to bar-
gain with the employer about wages. (Id. at 207-
208.) Senator Humphrey, who chaired the Labor
Subcommittee, finally acknowledged that the bill
did not make clear its consequences for refusal-to-
bargain charges and that more has to be done “in
terms of cross-reference of the provisions affected
by this bill.” (Id. at 208-209.)

In fact, in none of the deliberations following the
initial 1951 hearings did Congress ever again di-
rectly address, or even have expressly raised to it,
the questions mentioned by Senator Humphrey.
However, there are several pieces of evidence indi-
cating that Congress must have assumed that ithe
collective-bargaining agreements permitted by its
reform legislation would be something more than
contracts that either party could freely renege on
immediately following their execution.

First, in testifying before the Senate Labor Com-
mittee in 1954, in support of S. 2650, an Eisenhow-
er Administration bill that included a precursor of
Section 8(f) in at least one important respect,® Sec-
retary of Labor James P. Mitchell explained:

3 8 2650, 83d Cong, 2d Sess Sec (), 100 Cong Rec 91, 94 (1954)
Congress was entertaimmng new proposals because legislation considered
i the 82d Congress had passed the Senate but failed to pass the House
98 Cong Rec 5028, 5137 (1952), Aaron Amending the Taft-Hartley Act A
Decade of Frustration, 11 Indus & Lab Rel Rev 327, 333 (1958)

Unlike Sec 8(f) as finally enacted, the prehire provision of S 2650
(which would have'become Sec 8(e) of the Act) covered other industries
with casual and intermittent employment as well as the construction n-
dustry It also contamned references to the then existing non-Communist
affidavit provisions in Secs 9(f), (g), and (h) of the Act, and lacked the

Continued
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[The proposal] will have the desirable effect of
enabling labor relations in these industries to
come into conformity with the Act. Employer
and unions in such industries are now subject
to the penalties of the Act; they should be
placed in a position to avail themselves of the
Act’s benefits as well.

Hearings on Taft-Hartley Act Revisions Before the
Senate Comm. on Labor and Public Welfare, 83d
Cong., 2d Sess. 2974 (1953) (emphasis added) (1953
Hearings). Thus, that proposal, which President Ei-
senhower’s message had described as one under
which a union would be “treated initially as the
employees’ representative for collective bargain-
ing,”* was presented as one that would do some-
thing more than merely remove the Act’s legal
sanctions against entering into prehire agreements.

Second, certain remarks by Professor Archibald
Cox, who served as a consultant to the Senate
Committee, and who presented these same views to
both the 83d and the 86th Congresses, described
existing practices in the construction industry as in-
cluding contracts to which parties were bound.
Labor-Management Reform Legislation: Hearings on
S. 505, S. 748, S. 76, S. 1002, S. 1137, and S. 1311
Before the Subcomm. on Labor of the Senate Comm.
on Labor and Public Welfare, 86th Cong., 1st Sess.
136-137 (1959) (1959 Hearings); 1953 Hearings at
3394-3395. Specifically, in comments, which

hinng hall provisions later mcluded as Sec 8(f)(3) and (4), and 1t included
three, rather than two provisos, the second of which does not appear in
Sec 8(f) as enacted The three provisos read as follows *Provided That
nothing herein shall set aside the final proviso to Section 8(a)(3) of the
Act, Provided further, That agreements made pursuant to this subsection
shall in all other respects be subject to the provisions of section 9 of this
Act Provided further, That agreements made pursuant to this subsection
shall not constitute a bar to petitions filed pursuant to section 9(c) or
9e) ™

There 1s no explanation 1n the Report on this bill what was intended by
that second proviso See S Rep No 1211, 83d Cong, 2d Sess 3, 14-15
(1954)

4S Rep No 1211, 83d Cong, 2d Sess 6 (1954) This bill died n the
83d Congress by virtue of a vote to recommit 1t to the Committee 100
Cong Rec 6202 (1954)

In 1959, when Sec 8(f) was finally enacted, the Eisenhower Adminis-
tration was supporting a different bill Introduced as a provision of H R
8400 in the House, where 1t was sponsored by Rep Landrum and others
(HR 8400, 86th Cong, Ist Sess, 1 Leg Hist 619, 678-679) and as S
748 1in the Senate, where 1t was sponsored by Senator Goldwater and
others (S 748, 86th Cong, Ist Sess, 1 Leg Hist 84, 147-148), this pro-
posal essentially authonized special construction industry agreements only
following Board certification of the union as the representative of an ap-
propriate umit of the employer’s employees (In certain circumstances a
history of collective bargaining between the umion and the employer
could serve as a basis for such a certification, however ) An effort by
Senator Dirksen to add this provision to S 1555 (the bill that was finally
enacted) was defeated 2 Leg Hist 1071-1072 Although Rep Landrum
succeeded n getting the text of H R 8400, as amended, substituted nto
the bill that was passed by the House (2 Leg Hist 1645, 1691-1692), the
construction industry provision of this till was ultimately rejected by the
House-Senate Conference Commuttee 1in favor of the Senate's provision
Senator Kennedy, explaining the actions of the Conference Committee,
stated that the Landrum-Griffin provision was rejected as “'restrictive and
unworkable " 2 Leg Hist 1432

1959 concerned Section 603 of the Kennedy-Ervin
bill (S. 505), introduced in the 86th Congress® Pro-
fessor Cox noted that construction industry em-
ployers customarily entered into collective-bargain-
ing agreements prior to recruiting their workers
and that local contractors “who sign such agree-
ments are bound by their terms.” 1959 Hearings at
136. These and other enumerated collective-bar-
gaining practices had been “uniformly approved by
Government agencies other than the NLRB,” he
observed, but the Board had begun disrupting
those practices once it began asserting jurisdiction
over the industry and applying provisions of the
pre-1959 Act. (Id. at 137.) Like NLRB General
Counsel Botts 1in the 1951 hearings, Professor Cox
assumed that as a practical matter in most cases, a
majority of the workers referred under an agree-
ment would be union members,® but he pointed to
the protection of the final proviso of Section 603 as
giving workers a means of eliminating representa-
tion by a union they did not support through the
device of petitioning for an election. Generally his
comments implied that the current prehire contrac-
tual practices of the industry were to be preserved,
with the exception that agreements would be ren-
dered invalid 1if a petitioned-for election resulted in
voting out the union. Nothing in his comments or
in the Senate Committee Report that in many re-
spects echoed his comments, suggested that the
Board would not be free to use the sanctions of
Section 8(a)(5) to ensure that those who signed
such agreements would remain “bound” by them if
the collective-bargaining representative had not
been repudiated by the employees in a Board elec-
tion.

Third, as my colleagues correctly note, the inclu-
sion in Section 8(f) of the proviso to which Profes-
sor Cox referred also constitutes evidence of a con-
gressional assumption that Section 8(f) might rea-
sonably be read as authorizing the making of agree-
ments that, except as stated otherwise, would oper-
ate like collective-bargaining agreements generally.
For that second proviso is necessary only if, 1n its
absence, the Board could reasonably have been ex-
pected to apply its contract-bar doctrine. Under
that long-established doctrine, the Board ordinarily
declines to entertain petitions for elections in a unit

5 With the exception of one matter not here relevant, Sec 603 of this
bill was 1dentical to Sec 8(f) as enacted | Leg Hist 76-78 Sec 603 was
later reported out of committee as a provision of $ 1555, and 1t was en-
acted by the Senate as Sec 702 of that bill | Leg Hist 579-580 It was
finally enacted by both houses, following a conference, as Sec 705 of the
1959 Act 1 Leg Hist 27

Professor Cox’s statement 1n the 83d Congress was framed as com-
ments on S 2650

¢ 1959 Hearings at 137 As the majority opinion points out (shp op p
20 supra), this assumption was shared by the Senate Committee and -
cluded in 1its Reports on S 1555
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of employees covered by a current collective-bar-
gaining agreement of reasonable duration except
after the agreement’s expiration and during a speci-
fied period prior to termination.” By providing that
8(f) agreements would not bar elections under Sec-
tion 9(c) and (e), Congress precisely defined one
respect in which the Board would be reguired to
treat such agreements differently from 9(a) agree-
ments.® By not expressly providing that—unlike
9(a) agreements—such agreements could be repudi-
ated free of the prohibitions of Section 8(a)(5) and
Section 8(b)(3), Congress, at the least, left it open
to the Board to apply those sections to unilateral
repudiations of 8(f) agreements if doing so can be
shown to represent a reasonable accommodation of
interests cognizable under the Act.

As my colleagues note, the Board in R. J. Smiih,
191 NLRB 693 (1971), took the inclusion of the
proviso as essentially foreclosing any such interpre-
tation. It reasoned that it would be “anomalous” to
allow employee sentiment to be tested by way of
an -election, while barring its testing through an
employer’s defense. to refusal-to-bargain charges.
(Id. at 694.) The Board was thereby applying what
might be termed a principle of remedial symmetry
derived from its earlier decision in Hexton Furni-

tyre Co., 111 NLRB 342 (1955). In Hexton, the

Board concluded that when an employer was a
party to am existing collective-bargaining agree-
ment that would, under the contract-bar doctrine,
preclude its successfully filing for a representation
election to determine employee sentiment concern-
ing union representation, the employer was like-
wise barred from withdrawing recognition during
the contract in order to test majority status in an
unfair labor practice proceeding initiated by an-
other party’s filing of 8(a)(5) charges. (Id. at 344.)
In other words, the employer could not do defen-
sively what it was barred from doing offensively.
In R. J. Smith, the Board simply held that the con-
verse must also be true—that when representation
elections are permitted during the contract term,

unilateral contract repudiation must also be permit-,

ted. Notw1thstand1ng the schematic neatness of this
reasoning, I agree with my colleagues that it does

7 The doctrme was first apphed 1 Netional Sugar Refining Co, 10
NLRB 1410, 1415 (1939). See also Deluxe Metal Furmiture Co, 121
NLRB 995 (1958) (time for filing petitions), and General Cable Corp, 139
NLRB 1123 (1962) (defining reasonable duration)

8 It must be acknowledged, however, that on the eve of Section 8(f)’s
enactment, i General Extrusion Co, 121 NLRB 1165, 1167 (1958), the
Board had adopted a rule that 1t would not allow a contract to bar an
election “if executed (1) before any employees had been hired or (2) prior
to a subdtantial mncrease in persénnel 7 Because, however, contract-bar
rules are not enacted by statute but are entirely of the Board's devising,
Congress could have foreseen, as a possibility, either the Board’s overrul-
ing of General Extrusion or tts limitation of that doctrine to nonconstruc-
tion-industry cases Hence, 1t cannot be said that the proviso was without
real effect

not reflect a careful consideration of competing in-
terests that the Act is intended to foster.® )

The three interests that are of greatest relevance
to us here are freedom of the parties with respect
to the decision whether to enter a collective-bar-
gaining relationship, stability of bargaining relatlons
once established, and employee freedom of
choice—all of which underlic the Act’s ultimate
goal of fostering industrial peace. These interests
underlie many of the Act’s provisions and many of
the Board’s' own doctrine, including its contract-
bar rules. A brief examination of accommodations
of these interests made in several circumstances
demonstrates, in my view, not only the. simplistic’
character of the R. J. Smith analysis—which, as my
colleagues have explamed produces its own anom-
aly—but also why it is that what would seem to be
the greatest hurdle for our holding in this case is
not insurmountable.

That hurdle is the inclusion in Section 8(a)(5)
and Section 8(b)(3) of the phrase “subject to the
provisions of Section 9(a)” which, in turn, provides
that the unions recognized as “exclusive representa-
tives” are those “designated or selected for the pur-
pose of collective bargaining by the majonty of the
employees” in an appropriate unit. Construction in-
dustry prehire agreements are, by definition, agree-
ments that can be made without regard to the re-
quirements of Section 9(a), so it would appear, at
least on the surface, that the lack of a “majority”
showing at some point is fatal to our analysis. But,
as the following survey of caselaw shows, majori-
ties are sometimes presumed rather than' shown,
where other identifiable statutory pol101es make
this a desirable way to proceed. And in my v1ew,
as subsequently explained, such a presumption is
not unreasonable for the limited purpose of man-
dating the adherence of the parties to a voluntarily
negotiated prehire agreement in the absence of a
demonstration, through a Board election, that the
union in fact lacks a ma_]orlty ;

In an ideal world, union representation would at
all times—every hour of every day—be based on
the support of a majority of those represented At

9 In the past, the Board has not slavishly adhered to preservmg parallel
avenues of challenging a umon’s status in representation proceedmgs and
unfair labor practice cases Remedial symmetry may appropriately yield
to more substantial policy considerations. For example, m Duralite Co.,
132 NLRB 425 (1961), the Board held that just because an un‘lawful con-
tract clause would create an exception to the contract-bar rule 1n a repre-
sentation proceeding, thereby allowing for an election, the Presence of
the clause “did not justify {the employer which doubted an ncumbent’s
majority status] m resorting to self-help by w1thdrawmg recognmon from
[the umion].” Id at 427 fn 3 In making this distinction, the Board relied
on the Supreme Court’s view in Ray Brooks v. NLRB, 348 UwS 96, 103,
104 fn 18 (1954), that the preferred method for resolving déubts about
majority support 15 for an employer to keep bargaiming while petitioning
the Board for a new election or other relief. Such a preference 15 rooted
in the statute’s goal of furthering industrial peace - !
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the same time, in such an ideal world, contractual
conditions of employment would be stable and thus
not continually subject to renegotiation or other
forms of disruption. Further, in such a world,
when a majority of employees in fact supported a
union, the employer would be required to recog-
nize their choice immediately and give them the
benefits of representation without delay. Achieving
all of these desiderata simultaneously is impossible,
s0 accommodations must be made, and sometimes
this is done in part by means of presumptions.
Thus, for example, even though a union may win
a Board election, it may conceivably lose majority
support soon thereafter. Notwithstanding this possi-
bility, the Board, absent unusual circumstances,
postulates an irrebuttable presumption that a major-
ity demonstrated in a Board election continues for
a year following the certification, and therefore re-
quires the employer to bargain in good faith with
the union during that period on pain of being found
in violation of Section 8(a)}5). Ray Brooks v.
NLRB, 348 U.S. 96 (1954). It does this in the inter-
est of fostering ‘““industrial stability.” Id. at 103.1° It
is also entirely conceivable that a union that enjoys
majority support {(whether demonstrated through a
Board election or otherwise) when it negotiates an
agreement may lose that support thereafter. Not-
withstanding this possibility, the Board has, in the
interests of fostering stability of bargaining rela-
tions, developed the contract-bar doctrine that, as
explained above, precludes the testing of employee
sentiment during most of the term of a contract of
reasonable duration.!! More importantly, even em-
ployees’ ‘initial manifestation of majority support
for a bargaining representative may, in some cir-
cumstances, be simply presumed. Thus, although,
in the first case in which the contract-bar doctrine
was applied, the Board observed that “the contract
was made at a time when [the Union] represented a
majority of ‘employes in the appropriate unit™ (Na-
tional Sugar Refining Co., 10 NLRB 1410, 1415

10 A rebuttable presumption of majority exists thereafter, and unless
rebutied by a showing of at least objective considerations for concluding
that the union has lost 1its majority, that presumption precludes both the
employer’s withdrawal of recognition and the Board’s acceptance of an
employer-filed election petiion under Sec 9cX1). US. Gypsum Co., 157
NLRB 652, 655 (1966)
11 As Board Member Rodgers explaned, 1 an article dlscussmg a re-
fmement of the contract-bar doctrme:
To allow mere répudiation [of a umion] representative by the umit
employees to remove a contract as a bar would certainly open the
door to chaos It is, after all, one of the inescapable facts of collec-
‘tlve bargamning that employees are not always satisfied with the bar-
gam that therr representative has made for them And time alone
may sour the sweetest deal Moreover, 1t sometimes happens that
there lurks around the corner a candidate who will promise to bring
home a bigger piece of bacon Clearly, neither of these situations
should be permutted to trigger a new election of representatives in
the face of a valid contract, if stability of bargaining relations 1s to
have any meaning.

Rodgers, 4 Result: Union Diwvision, 45 Va. L. Rev 207, 208-209 (1959)

(1939)), the Board later developed the rule that, in
representation proceedings in which a contract-bar
issue was raised, it would not permit litigation of
the question whether the umion had possessed an
untainted majority at the time the contract was ex-
ecuted but would simply assume that the contract
was lawful in that respect. E.g., Wilmington Termi-
nal Warehouse Co., 68 NLRB 299, 302 (1946);
Comwel Co., 88 NLRB 810, 811 (1950).

That policy, of course, does not preclude an
attack on an agreement through the timely filing of
an 8(a)(2) charge, alleging, for example, that the
union had lacked a majority or had been unlawful-
ly assisted in attaining the majority it enjoyed at
the time of contract execution. But that same pre-
sumption of lawful majority employed in the con-
tract-bar cases is also recognized in certain unfair
labor practice proceedings testing the lawfulness of
an employer’s withdrawal of recognition from a
union with which it has originally made an agree-
ment based on voluntary recognition. Thus, in the
absence of a timely filed 8(a)(2) charge, the Board
will treat that original agreement as establishing a
presumption of union majority, because “‘it would
be improper to presume that” an employer would
violate the Act by entering into an agreement “if
the Union did not have majority status at the time
of the execution of the contract.” Shamrock Dairy,
119 NLRB 998, 1002 (1957), modified 124 NLRB
494 (1959), enfd. 280 F.2d 665 (D.C. Cir.), cert.
denied 364 U.S. 892 (1960). See also R. J. Smith
Construction Co., supra, 191 NLRB at 694-695.
Further, in a proper case the Board will entertain a
dual presumption—it is presumed that the union
originally lawfully obtained a majority and it fur-
ther presumed, in the absence of objective consid-
erations indicating that a majority of the employees
no longer wishes to have the union as their repre-
sentative, that the original majority support contin-
ues. Barrington Plaza & Tragniew, Inc., 185 NLRB
962, 963 (1970), enf. denied on other grbunds sub
nom. NLRB v. Tragniew, Inc., 470 F.2d 669 (9th
Cir. 1972) (accepting the dual presumption, but
finding the presumption of contmumg majority re-
butted).

Just as the foregoing examples demonstrate that,
in the interests of stability of bargaining relations,
employee choice against union representation may
be subordinated or at least ‘put at risk for limited
periods, so the Board’s ruling in Summer & Co.,
190 NLRB 718 (1971), enf.  denied 487 F.2d 1099
(D.C. Cir. 1973), revd. 419 U.S. 301 (1974), illus-
trates how, in some circumstances, the risk of frus-
trating, to a limited extent, employee choice in
JSavor of union representation is acceptable. There
the Board held that even when an employer has
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had evidence presented to him, in the form of
union authorization cards, that a majority of his
employees want him to recognize a particular
union as their designated collective-bargaining rep-
resentative, the employer may simply decline to
recognize the union and await the results of a
Board election if the union should choose to file a
petition. Under that holding, there may well be a
temporary sacrifice of the goal of effectuating em-
ployee free choice-—the choice of a majority of
employees who desire union representation. Under
a contrary holding, however, given that authoriza-
tion cards, although a permissible basis for recogni-
tion, are not as reliable an indicator of employee
sentiment as a Board election, there would be at
least a risk of imposing union representation in the
absence of actual majority support. Because in the
kind of case in question, there have been no collec-
tive-bargaining relations between the parties, at
least in the immediate past, there is no compensat-
ing gain in the form of preserving the stability of
bargaining relations that would warrant requiring
immediate recognition. Hence the interest of dis-
cerning employee choice with the greatest degree
of certainty carries the day. As the Supreme Court
observed in approving the Board’s rule: “In terms
of getting on with the problems of inaugurating re-
gimes of industrial peace, the pohcy of encouraging
secret elections under the Act is favored.” 419 U.S.
at 307 (emphasis added). Thus, even though it
could be said that a majority of the employees had
“designated” the union as their representative, the
Board and the Court declined to apply Section
8(a)(5) in a literal, mechanistic manner so as to find
a violation in the employer’s refusal to bargain
with the representative.?

I deduce from all of the foregoing that the ma-
jority requirement incorporated by reference in
Section  8(a)}(5) is a malleable element—one that
varies according to the nature of the issue present-
ed and one that can sometimes be satisfied by a
properly tailored presumption. In my view our
holding in this opinion is consistent with what ap-
peared to be Congress’ presumption that in most
cases unions would enjoy the support of majority
of the employees covered by the contracts they ne-
gotiate with construction industry employers, but
we are limiting the effect of that presumption in ac-
cordance with express and implicit statutory objec-

2 The rejection of such literal and single-mimnded constructions of the
Act was also exemplified by the Summer & Co Court’s reaffirmation of
the holding of NLRB v. Gissel Packing Co, 395 US 575 (1969), that
when an employer’s unfair labor practices make the holding of a farr
election 1mpossible, the employer may be required to recognize a union
that had obtained a majority before the employer had committed all his
unfair labor practices even when the umon has indisputably lost its ma-
jority prior to entry of the Board’s bargaimng order 419 U S at 303-304

tives. We entertain election petitions as mandated
by the second proviso. in order to protect employee
free choice; but we apply Section 8(a)(5) and Sec-
tion 8(b)(3) to prohibit simple repudiation of an

agreement by a party, since that construction of

the Act helps achieve the congressional objective
of assuring stable working conditions for reasona-
ble periods of time. However, because of the gen-
eral pattern of shifting work forces in the construc-
tion industry, we do not rely on any majority pre-
sumption beyond the date of contract expiration.
Such a presumption would require the employer to
recognize the union for the purpose of negotiating
a new agreement; and this requirement would in-
fringe on the congressional intent that entering into
prehire agreements be entirely voluntary.13

Finally, for the reasons set out by my colleagues
in the opinion for the majority, we abandon the
“conversion” doctrine as essentially unworkable
and not mandated by statute.

To be sure, current conditions in the construc-
tion industry may not be what they were when
Congress was advised that in most instances em-
ployees working under prehire agreements would
be likely to support the Union.'* There may very
well be many more instances in which the work
force majority assembled after a prehire agreement
is executed does not support a union. But the di-
minishment of unionization in the construction in-
dustry does not in and of itself ‘justify allowing an
employer to test majority support in an 8(2)(5) pro-
ceeding. As my colleagues have shown, that
avenue is fraught with shortcomings. Our decision
preserves and vitalizes the alternative mechanism—
an election, guaranteed by the 8(f) proviso—for de-
termining more accurately employee sentiment. As

13 References 1n the legislative history to the “voluntary” character of
pretlure agreements focused on the making or signing of such agreements,
not the act of hiving up to one’s contractual promises See, eg, 2 Leg.
Hist. 1715 colloquy of 1147, 86th Cong., 1st Sess 42, 1 Leg. Hist. 946

14 Thus, at the oral argument 1n this case, counsel for the Council ‘'on
Labor Law Equality pamted a different picture from the one portrayed
to Congress more than three decades ago (Tr of oral argument at 54-55)

[A] typical case 1s one where an employer 1s usually a non-union
open shop employer He’s on a mixed construction site. A business
agent comes up to him and says, “yow’ve got to be union'” (He’s
done a card check on the employees and the employees ' are not
unon ) [He says] “you’ve got to sign this agreement ” He hands hlm
the short form agreement
The busmess agent invariably tells him tlns 1s Just for this project
“And all I want 1s a couple of your men.” The men know nothing
about what’s going on The employer, m order to work, signs
This description 1s 1 accord with testimony by some construction mdus-
try' employer representatives before recent congressional committee hear-
ings 1 which legislation to overturn'R. J Sruth was considered Hezmng
on H.R 281 Before the Subcomm on Labor Management Relations of the
House Comm on Education and Labor, Serial No 99-29, 99th Cong., Ist
Sess 43, 44-45 (1985) (statement of Charles E Murphy on behalf of the
Associated General Contractors), Hearing on Developments n Labar Law
Affecting the Construction Industry Before the Subcomm. on Labor ~Manage-
ment Relatwons of the Comm on Education and Labor, 98th Cong, 1st
Sess 32, 33 (1983)
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long as Congress is willing to preserve prehire
agreements, despite changes in the construction in-
dustry, we should not be foreclosed from ordering
their enforcement.

APPENDIX

NoTicE To EMPLOYEES
PoSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found
that we violated the National Labor Relations Act
and has ordered us to post and abide by this notice.

WE WILL NOT, during the term of a collective-
bargaining agreement, repudiate that agreement
and withdraw recognition from International Asso-

ciation of Bridge, Structural and Ornamental Iron
Workers, Local 3, AFL-CIO, as the exclusive col-
lective-bargaining representative of our employees
covered by the agreement.

WE WILL NOT in any like or related manner
interfere with, restrain, or coerce you in the exer-
cise of the rights guaranteed you by Section 7 of
the Act.

WE WILL make our employees whole for any
losses they may have suffered as a result of our
failure to adhere to the 1982-1985 contract with
the Union until it expired on 31 May 1985.

Joun DEKLEWA, THEODORE
DEKLEWA AND ROBERT DEKLEWA,
D/B/A JOHN DEKLEWA & SoONS
AND/OR JOHN DEKLEWA & SONS,
Inc.



