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Parker-Robb Chevrolet, Inc. and Automobile Sales- 
men’s Union, Local 1095, affiliated with United 
Food & Commercial Workers Union, AFL- 
CIO. Cases 32-CA-2644 and 32-RC-1044 

June 23, 1982 

DECISION AND ORDER 

On May 20, 1981, Administrative Law Judge 

George Christensen issued the attached Decision in 
this proceeding. Thereafter, Respondent filed ex- 
ceptions and a supporting brief, and the General 
Counsel filed a brief in support of the Decision. 

The Board has considered the record and the at- 
tached Decision in light of the exceptions and 
briefs and has decided to affirm the rulings, find- 

ings,! and conclusions of the Administrative Law 

Judge and to adopt his recommended Order, as 

modified herein. 

As found by the Administrative Law Judge, on 
or about April 8 or 9, 1980, Crew Chief Terry 

Doss, along with Crew Chief Langley, attended an 
organizational meeting conducted by the Union. At 
the meeting, Doss commented that he thought it 

was going to be difficult for the Union to represent 
Respondent’s salesmen even if a majority selected 
the Union to represent them. During the course of 

the meeting, Doss’ and Langley’s eligibility for in- 
clusion in the unit arose and they were advised 

they were ineligible. 
Thereafter, on April 9, Respondent discharged 

employees Berger, Mitchell, and Perez. Upon 

learning of the discharge of Berger and Mitchell, 
Doss spoke with Used Car Sales Manager Par- 
sons.2, He asked Parsons why Mitchell was being 
fired since, “He’s one of the best men we’ve got in 

the whole place.” Parsons replied that Respondent 
had to ‘cut back.” Doss then found New Car Sales 
Manager Greenberg, who also told him that Re- 

spondent had to cut back. When Doss persisted in 
demanding an explanation for the discharges. 

Greenberg told him Respondent was letting hir: 

go. tar 

The Administrative Law Judge. relying on DRK- 
Corporation d/b/a Brothers Three Cabinets, 248 

NLRB 828 (1980), found that Respondent, ‘‘as part 

of its overall plan to discourage its employees’ sup- 
port of the Union,”’ vioiated Section 8(a)(1) of the 

1 Respondent has excepted to certain credibility findings made by the 

Administrative Law Judge. It is the Board’s established policy not tc 

overrule an administrative law judge’s resolutions with respect to credi- 

bility unless the ciear preponderance of ali of the relevant evidence con- 
vinces us that the resolutions are incorrect. Standard Dry Wall Producis. 
inc., 91 NLRB 544 (1950), enfd. 188 F.2d 362 (3d Cir. 1951). We have 

carefully examined the record and find no basis for reversing his findings 

? This constitutes Doss’ sole involvement in organizational efforts. Ai- 

though asked to sign an authorization card, Doss declined to do sc. 
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Act by discharging Crew Chief Terry Doss, an ad- 
mitted supervisor. We disagree. 

Whether and under what circumstances the dis- 
charge of a supervisor will violate the Act has 
been a recurring issue in recent years—an issue 
which has divided the Board? and has produced 
sometimes confusing and inconsistent decisions. As 
noted above, the Administrative Law Judge relied 
on DRW Corporation, supra, where a panel of the 
Board found that the respondent violated Section 
8(a)(1) by discharging a supervisor as part of “a 
pattern of conduct aimed at coercing employees in 
the exercise of their Section 7 rights.” After careful 
consideration, we conclude that the so-called ‘“‘inte- 
gral part” or “pattern of conduct” line of cases, as 
typified by DRW Corporation, supra, and cases 
cited therein, misread the intent of Congress when 
it amended the Act to exclude specifically “any in- 
dividual employed as a supervisor” from the defini- 
tion of the term “employee.” Accordingly, we 
have determined to overrule DRW and _ similar 
cases. Rather than simply overruling DRW, how- 
ever, we deem it advisable to review the develop- 

ment of the law in this area because we wish to 
emphasize that in certain circumstances the ‘dis- 
charge of a supervisor may violate Section 8(a)(1) 

of the Act. 
As noted above, the 1947 amendments to the Na- 

tional Labor Relations Act narrowed the definition 
of the term “employee” by excluding from Section 
2(3) “any individual employed as a supervisor.” As 

recognized by the U.S. Supreme Court, the practi- 
cal effect of the amendments was to free ‘“‘employ- 
ers to discharge supervisors without violating the 
Act’s restraints against discharges on accounts of 
labor union membership.” Beasley v. Food Fair of 
North Carolina, 416 U.S. 653, 654-655 (1974). 
Indeed, down through the years the Board has 
consistently held that a supervisor may be dis- 

charged for union activity.* 
Notwithstanding the general exclusion of super- 

visors from coverage under the Act, the discharge 
cf @ supervisor mav violate Section &a)(1) m cer 

tall CITCUMsiances. 3 present hei 

Thus, an empioyer may not discharge a superviso! 
for giving testimony adverse to an employer’s in. 
lerest either at an NLRB proceeding® or during 

® See, e.g., Krebs and King Toyotc, Inc.. 197 NLRB 462 (1972) 

Member Kennedy dissenting; Buddies Super Markets, 223 NLRB 9M 
(1976), Member Walther dissenting; Downslope Industries, inc., 246 NIRV 
948 (1979), Member Murphy dissenting; DR’ Corporation, supre 

Member Truesdale dissenting. 

* Stop and Go Foods, Inc., 246 NLRB 1076 (1979): Long Beach Youts 
Center, inc., a/k/a Long Beach Youth Home (formerly Trailback, Inc.}, 2 
NLRB 648 (1977); Hook Drugs, Inc., 191 NLRB 189 (1971); Ropal bors 

of Washington. Inc., 179 NLRB 185 (1969). 
5 Better Monkey Grip Company, 115 NLRB 1170 (1956), enfd. 243 Pode 

836 (Sth Cir. 1957); Modern Linen & Laundry Service, Inc., 116 NIKE 

Continues 
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the processing of an employee’s grievance under 

ihe collective-bargaining agreement.® Similarly, an 

cmployer may not discharge a superviser for refus- 

ing to commit unfair labor practices,’ or because 
the supervisor fails to prevent unionization.® In al! 

these situations, however, the protecuon afiorded 
supervisors stems not from any statutory protection 

inuring to them, but rather from the need to vindi- 
cale employees’ exercise of their Section 7 nghis. 

We are in ful] agreement that the discharge of 
supervisor in the -circumstances described above 

violates Section 8(a)(1) of the Act because such 
discharge interferes with the exercise of employees" 
Section 7 rights. However, the “integral part” or 
“nattern of conduct” line of cases unduly extends 
these circumstances. Examination of this line of 

cases discloses that they differ from the other caie- 
vories of supervisory discharge cases in severai re- 
spects. Supervisors in the “integral part” or “pat- 

1crn of conduct” cases were, themselves, active for 
the union or participated in the concerted activity. 
(ther than the fact that the supervisors were dis- 

charged contemporaneously with rank-and-file em- 
ployees, it is difficult to distinguish these cases 
irom those in which the Board has found that the 

discharge of a supervisor does not violate the Act.® 
The “integral part” or “pattern of conduct” line of 
cases has produced inconsistent decisions which 

cannot be reconciled with the statute, so that al} 
concerned—employers, unions, and, indeed, super- 
visors, themselves—have no clear guideiines as ic 

when supervisors may be lawfully discharged.'° 

1974 (1956), Dal-Tex Optical Company, Inc, 131 NLRB 715. 730-731 
($901), enfé. 310 F.2d 58 (Sth Cir. 1962), Of City Brass Works, 147 

NLRB 627 (1964), enfd. 357 F.2d 466 (Sth Cir. 1966); Leas & McVitty, 
incorporated, 155- NLRB 389 (1965), eriforcement denied 334 F.2d 165 
(4th Cir. 1967) 

® Ebasco Services, inccrporated. 181 NLRB 768 (1970): Kotr industries, 
inc. 220 NLRB 1029 (1975). 

7 Vail Manufacturing Company. 61 NLRB 181 (1945), enfd. 158 F.2¢ 

nb4, 666-667 (7th Cir. 194%): Inter-City Advertsing Company of Greens- 
hore, North Carolina, Inc.. 89 NLRB 1103 (9 $0), enforcement denied sué 
nom, dnter-Cuy Aaverusing Co. of Chartot zy 

SORE 

ariael ery wee 

company, 140 NLA 262), bewene fomag Compeni. 23% } 

446 (1978), enfd. 614 F.2d 88 (5th Cir. 1980; 
* Yalladega Cotton Faciory, Inc.. 106 NLRE 295 (1923), enfd. 213 F.2¢ 

209, 218-217 (Sth Cir, 1984) 
© A detailed comparison anc anelysis of these conflictive decisions af- 

pears in Member Trnesdale’s dissem in DR WW Corporaiion, supra at 325- 
waa 

10 Compare, on the one hand. Sibilic’s Goider Grill, Jnc.. 227 NLRE 
i688 (1977), and Karl Kristaffersen and Sigvaid Kristofferson, Co-Pariners, 

d/b/a United Painting Contractors, 184 NLRB 159, 163 (1970) (no vigis- 

hon}, with Krebs and King Toyota, inc., 197 NLRB 462, and Fairview 

Nursing Home. 202 NLRE 318 (1973) (violation found)—in ali of which 

the discharge of the supe:viscrs (1) was coniemnporanecus with the dis- 

charge of employees, (2) occurred in the context of other unfair labor 

practices; (3) was devoid of any evidence that the employer was motivat- 

cd by the supervisors’ participation in particular protected activity rathe: 

ihan general Opposition to such activity: and (4) wzs part of a pattern of 

conduct aimed at penalizing emplovees for their exercise of Sec. 7 mehts 

ROLET, 403 

The confusicn in this area, in our judgment, 

stems from extension of the rationale of the seminal 

Pioneer Drilling case) to factual situations in 

which the onlx comrnon denominator was a “pat- 

tern of pervasive unfair labor practices.”’ In Pioneer, 
it was customary practice in the drilling industry 

for rank-and-file employees to depend on the con- 
tinued employment of the drillers who had hired 

and supervised them. Thus, it was reasonable for 

the Board to find the discharge of the supervisors 

io be a Mechanism to effectuate the employer’s ef- 

forts to rid itself of union adherents in general, and 

to find it necessary to reinstate the driller, along 

with the employees, as an effective remedy.}? Ex- 

amination of the cases after Pioneer Drilling (except 

for Sibilie’s Golden Grili and United Painting Con- 
iractors} snows that the factual situation in Pioneer 

Driliing ras been unduly extended to apply the 
Act's pretection to supervisors whe merely join 

with rank-and-file emplovee protected activity and 

whe are then subjected to the same discharge or 

other disciplinary treatment unlawfully meted out 

to those employees.t? No matter how appealing 
from an equitable standpoint, the “integral part” 

“pattern of conduct” line of cases disregards the 

fact that eimplovees, but not supervisors, are protect- 

ed against discharge for engaging in union or con- 

certed activity. The resuits must be the same undez 

the Act whether the supervisors engage in union or 

concerted activity by themselves or aiong with em- 

ployees 

1 Ficneer Drilling Co., Ince. 162 NLRB 918 (1967), enfd. in pertinent 

1 961. 962-963 (10th Cir. 1968). 

* Because of iis novel factua) situation, we do not believe that the Pic- 

te can or should be applied generally to supervisory 
in zeaching the result herein, Chairman Van de Water 

ry to pass or the merits of the rationale expressed in 

€. in Kreés and King Toyota. supra, the Board specifically 

« shutdown of the body shop was unlawfuily 

re Board found, the closing of the body shop was < 

se umion, the Board’s traditional remedy for z 

should have been adequate tc 

suct. From e¢ remediai standpoint, if 

ed and the unlawfully terminatea empiovees 

. there is no reason why remstatement of the 

was Recessary for these employees to be aware of 

Act and the extent to which the Act will proteci 

r emedy tne 

the fev, 

no reason why the discharged Supervisors involved 

Home, 202 NLRB 318; VADA of Gkianome, Inc., 216 

ion Facking Co., Inc.. 220 NLRB 104% 
«© than the body shop foreman ia Krebs and 

ng, there is no reason why remstatement of 

ic apprise employees of the extent tc 

¢ proteciec 
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In a number of decisions,!* the Board has sug- 
gested that employer motivation in discharging a 
supervisor controls. That is, there is no violation if 
a supervisory discharge is motivated by disloyalty. 
but a supervisor’s discharge is found to be unlawful 
if it is motivated by a desire to thwart organiza- 

tional activity among employees./*: However, the 
justification for finding a violation and reinstating a 
supervisor who would otherwise be excluded from 
coverage under the Act is grounded upon the view 
that the discharge itself severely impinged on the 
employees’ Section 7 rights. As noted above, the 
Board has found that, when a supervisor is dis- 
charged for testifying at a Board hearing or a con- 
tractual grievance proceeding, for refusing to 
commit unfair labor practices, or for failing to pre- 
vent unionization, the impact of the discharge itself 
on employees’ Section 7 rights, coupled with the 
need to ensure that even statutorily excluded indi- 
viduals may not be coerced into violating the law 
or discouraged from participating in Board proc- 
esses Or grievance procedures, compels that they 
be protected despite the general statutory exclu- 
sion.?® In contrast, although we recognize that the 
discharge of a supervisor for engaging in union or 
concerted activity almost invariably has a second- 
ary or incidental effect on employees,}’ we believe 

that, when a supervisor is discharged either be- 
cause he or she engaged in union or concerted ac- 
tivity or because the discharge is contemporaneous 
with the unlawful discharge of statutory employ- 
ees. or both, this incidental or secondary effect on 
the employees is insufficient to warrant an excep- 

tion to the general statutory provision excluding 
supervisors from the protection of the Act.?® Thus. 

14 Sheraton Puerto Rico Corp. d/b/a Puerto Rico Sheraton Hotel, 248 
NLRB 867 (1980), reversed 651 F.2d 49 (Ist Cir. 1981); Nevis Industries, 

inc, d/b/a Fresno Townehouse, 246 NLRB i053 (1979), reversed 647 F.2d 

908 (9th Cir. 1981); Stop and Go Foods, Inc., 246 NLRB 1076; Downsiope 

Industries, inc., 246 NLRB 948. 

18 A subjective test which the Board followed at times in the “integra! 
part” or: “pattern of conduct” line of cases is clearly unworkable. Sex 

Stop and Gs Foods, Inc., supra at fn. 17, wherein the Board conceded tha: 

vadesrreaq unfeir labor practices by the empiover may “urevocai! 

netweei. ar emplover: “ner 

ae 3 tme in BMion oF concerlec acuiviis ang anh employer 

“obugavon” ic permit employees to exercise the rights guaranteed by 

Sec. 7. Moreover, a subjective test is contrary to the Board’s objective 

approach in analogous areas. Thus, the Board has held that, in effect, paz- 

lies proceed at their peril as when an employer acts on its good-faith. but 
mistaken, belief (1) that an employee engaged in serious strike miscon- 
duct, see MLAB. v. Burnup & Sims, Inc., 379 U.S. 21 (1964): (23 that 

saiesinen were not employees, see N.L.R.B. v. Bardahl Oil Company, 396 

F.2d 3€5, 368-370 (8th Cir. 1968). 
1€ There 1s no contention here that Doss was discharged for protesting 

the empiover commission of an unfair labor practice against its employ- 

EE! 

it Stop and Go Foods. supra at 1078. 
3® By the same token, if a respondent discharges a supervisor for test:- 

fying at 2 Board hearing or grievance proceeding, etc.. such discharge is 

unlawful regardless of whether the employees even know it took piace, 

since it is the act itself and not just the fear that it may create among the 

employees that interferes with their Sec. 7 nights. 

SOPPGHio! 2 Saree 

it is irrelevant that an employer may have hoped, 
or even expected, that its decision to terminate a 
supervisor for his union or concerted activity 
would cause employees to reconsider, and perhaps 
abandon, their own concerted or union activity. 

No matter what the employer’s subjective hope or 
expectation, that circumstance cannot change the 
character of its otherwise lawful conduct.1® 

In the final analysis, the instant case, and indeed 
all supervisory discharge cases, may be resolved by 
this analysis: The discharge of supervisors is unlaw- 
ful when it interferes with the right of employees 
to exercise their rights under Section 7 of the Act, 
as when they give testimony adverse to their em- 
plovers’ interest or when they refuse to commit 
unfair labor practices. The discharge of supervisors 
as a result of their participation in union or con- 
certed activitv—either by themselves or when 
allied with rank-and-file employees—is not unlaw- 
ful for the simple reason that employees, but not 
supervisors, have rights protected by the Act. 
When this test is applied to the situation present 
here, we are unable to conclude that the discharge 

of Crew Leader Doss interfered with the right of 
employees to exercise their Section 7 rights or that 
his reinstatement is necessary to convey to employ- 
ees the extent to which the Act protects these 
rights.2© 

Unlawfulness of the Discharge of Graham 
Reeves 

The Administrative Law Judge found, and we 
agree, that Respondent discharged Graham Reeves 

as part of a pattern of discharges designed to un- 
dermine its employees’ organizational efforts. How- 
ever, he did not deal specifically with Respondent’s 
contention that Reeves was discharged for failure 
to turn over a customer to a crew chief. 

As fully detailed by the Administrative Law 
Judge, Respondent discharged five employees on 

April ¢ and 10 and argued, in response to the com- 
plaint. that el? of these discharges were necessitated 
7 perro cana ence #2 Cy Ari $2. Re 

1S Of course, 1 respondent thereafier seeks to utilize an otherwise not 
unlawful discharge to threaten cmployees, an &(a){1) violation may be 

found on the basis of such a threat and an appropriate cease-and-desist 

order would be warranted. David-Anne Cerpcration, d/b/a Snyder Bros. 
Sun-Roy Drug, 208 NLRB 628 (1974). The subsequent threat, however, 

would not change the character of the discharge itself 
26 To the exten! that they are inconsistent with our decision here 

today. Arebs and King Toyota, Inc., supra: Buddies Super Markets, supra; 

Downsicpe Industries. inc., supra; DRW Corporation, supra; Fairview Nurs- 

ing Home. supra; VADA of Oklahoma, Inc., supra; Donetson Packing Co., 

Inc., supre; Sheraton Puerto Rico Corp., d/b/a Puerto Rice Sheraton Hotel, 
supra; Nevis Industries, inc.. d/b/a Fresno Townehouse, supra; Stop and Go 

Foods, Inc., supra; and other decisions foliowing the “imtegra) part” or 

“patiem of conuct” iine of cases are hereby overruled. 

2) We agree with the Administrative Law Judge. for the reasons set 
forth by him, that the employee discharges which occurred on April 9 

Continued
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spondent discharged employee Graham Reeves. 
Respondent does not contend that his discharge 
was motivated by economic considerations, but 

rather by Reeves’ violation of a company policy. 
Specifically, Respondent contends that on the day 
of his discharge Reeves did not refer two custom- 
ers to a sales manager before allowing the custom- 
ers to leave the dealership. Respondent asserts that 
this conduct justified his discharge because a com- 
pany policy was in effect whereby salesmen were 
instructed te refer all customers to their superiors 
prior to allowing them to leave without making a 
purchase. We find no inerit in this contention. 

While Respondent did have a policy with re- 
spect 10 turning Over customers, it was not 4 man- 
datory policy. Thus, General Manager David Robb 
testified that whether to refer customers was dis- 
creticnary on the part of salesmen. Additionally, 
both Robb and Sales Manager Waiter Green- 
berg.?? who discharged Keeves, admitted that no 
one had ever been discharged by Respondent for 
not turning customers over, although there had 
been previous occasions of the same conduct on 
the part of other salesmen. 

Further, Greenberg’s testimony is mconsistent as 
to whether Reeves was ever issued a prior warning 
concerning turning customers over. Greenberg first 
testified that he had not given Keeves any prior 
warning about turning customers cver to him, but 

then contradicted himself by testifying that he had 
warned Reeves several hours before the incident. 
Reeves testified that he had received no warning. 
Reeves also testified that he nad tried to find an 
available crew chief?? but, finding none availabiec, 
had taken down the name, address, and telephone 

number of the custamers. Greenberg conducted no 
investigation of Reeves’ conduct prior to the dis- 
missal. Nor did he seek an explanation from 
Reeves 

in concluding that Respondent violated Section 
8(ay(3) and (1) of the Act when i discharged 
Reeves on April 12, we view the discharge in light 
vw Beoesn: - say x 

re
n)
 

eesnen a eke MRS DATE ep fadis GaebCrhe 

ov Uie Admunisirauve Law Judge, Respondent’: 
conduct incinded the interrogation of two empioy- 
ees OC Apri! £ and ° about their and other emplov- 
ees’ union sympathies; the creation of ine impres- 
sion of surveillance of the emplovees’ union activi- 

and 10 were not mowvated by economic concerns, but by @ desire on the 

PMZIHZ anc 
sentative © 

ea F 

rw Union as the duty designated repre- 

i$ unt emplovee: 

freenverg 1s a supervisor within the meaning 

y wun three crews. each with a set of saiesmen 

ang « crew chief. li was undisputed that crew chiefs are supervisurs 

within the meaning of Sec, 201) of the Ac! 

ties and a threat to close the business and discharge 
all sales personnel in the event they supported the 
Union; and, most significantly, the discriminatory 

discharges of five other saiesmen on Apri! 9 and 
10, four of whom were terminated within | hour 
after the Union presentc.! Respondent with a lettre 
demanding recognition. 

That Respondeni’s own testimony contradicts its 
asserted justification for Reeves’ discharge makes it 
all the more apparent that his discharge was 
merely the last in a series of steps taken by Re- 
spendent in its efforts to dilute and discourage em- 
ployee support for the Union. We therefore adopt 
the Administrative Law Judge’s finding that Re- 
spondent discharged Reeves in violation of Section 
&(a)(3} and (1). 

Violation of Section &(a}(5) and 

Appropriateness of Bargaining Order 

For the reasons set out helow, we also agree 

with the Administrative Law Judge’s findings that 
the nature and pervasiveness of Respondent’s unfair 
labor practices precluded the running of a fair elec- 
tion, and that a bargaining order is therefore war- 
ranted as part of the remedy for Respondent's 
unfair labor practices. 

As previously indicated, by April S$, i@80, £3 out 
of a possible 17 empioyces had signed authorization 
cards for the Union. On that date ithe Union pre- 
sented a letter to Respondent deinanding recogn:- 
tion and an opportunity to bargain. During the 2 
days prior ic the presentation of this letter, one of 
Respondent's saies managers, Gene Parsons, ind: 
vidually and uniawfully interrogated two eniploy- 
ees about their respective sentiments towards the 
Union. During the second interrogation, Parsons 
unlawfullv asked the employee for names cf other 
emplovees who supperted the Unicon, and named 
two employees he suspected were behind the orga- 
nizational effcris. Parsons unlawfully related to the 
empiovee that Respondent's genera: manager. 
Devid Kobh. hac tale him to slone the Types ehkei? HORS Te 

eae Te 

Slafi rather than lei ie Union m 
April 9, after recerving the Union's 
letrer, and continuing through April 12, ’ 
ent unlawfully discharged six emplovee card sign- 
ers. 

We beheve that Respondem’s conduct before 
and after the Union presented pondenf with its 
jietter on April % requesting recognition and bar- 
gaining inevitably tended te undermine the Union’s 
majority status and impede the running ai a fair 
election. M.L.R.B. v. Gissel Packing Ce. inc.. 19% 
U.S. 575, 614 (1969). The interrogations. the inreat 
of closure and discharge, and ihe creation of the 
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impression of surveillance directed at iwo card 

signing employees on April 8 and 9 could not have 

failed to communicate to employees Respondent’s 

displeasure at union activity and the lengths to 
which it would go to stifle the employees’ right of 

self-organization. When Respondent followed these 
measures with the unJawful discharge of 6 card 
signers out of a total of 13 whe signed cards, 

among a unit of 17 salesmen in ali, the severity of 

Respondent’s intentions and the jeopardy in which 

salesmen would put their jobs by supporting the 

Union were made all the more ciear to the remain- 

ing employees. Such messages would not soon be 

forgotten. 
We find that the possibility of erasing the effects 

of those unfair labor practices and encouraging a 

fair rerun election by the use of traditional reme- 
dies is slight, and that the authorization cards pro- 

vide a more reliable measure of the employees’ 

desire than would @ second election. Jd. at 614:74 
Hambre Hombre Enierprises, Inc., d/b/a Panchito’s, 

228 NLRB 136 (1977), enfd. 581 F.2d 204 (9th Cir. 
1978). We therefore find that Respondent violated 
Section 8(a)(5) when it refused to bargain and we 

adopt the Administrative Law Judge’s recommend- 

ed order requiring Respondent to bargain with the 
Union.?® 

AMENDED CONC).USIONS OF LAW 

In accord with the above findings, we adopt the 

Administrative Law Judge's Conclusions of Law, 

with the following modifications: 

1. Delete Conclusion of Law 4{c?. 

2. Insert the following as Conclusion of Law 6: 

“6. Respondent violated Section 8(a\(3} of the 

Act and prevented a fair election by refusing, since 

April 9, 1980, to recognize and bargain with the 

Union as the majority representative of its employ- 

ees while engaging in conduct which undermined 

the Union’s majority status and prevented the holc- 
¥ eal 

cordinghs. 

24 We have considered the facts im this Case ss presenting al Jeast the 

second category. if not the firs: category, of situanons which the Su- 

preme Court in Gissel incaicated make a bargaining order an appropriate 

remedy. This case Goes nci nresent the third type of situation, as we dc 

pot view Respondent's unfai or practices as having had only minimai 

impact on our election mach y. fd. a 614-615 

25 Par. 2(c) of the recommended Order, whtie ordering Respondent to 

bargain with the Union at is reauesi. Goes not contain the date from 
which the obhgation to bargain shali commence. We find that the duty tc 

in should extend retroactiveiy tc Apnil $. i¢8C, the day the Union 

noth achieved majority status and made ns demand for recognition and 

bargaining. frading Port, dnc. 219 NLRB 298 (1975), Drug Package Com- 

pary, Inc, 228 NLRE 1OE (1977: 

ORDER 

Pursuant to Section 10(c) of the National Labor 
Relations Act, as amended, the National Labor Re- 
lations Board adopts as its Order the recommended 
Order of the Administrative Law Judge, as modi- 
fied below, and hereby orders that the Respondent, 
Parker-Robb Chevrolet, Inc., Wainut Creek, Cali- 

fornia, its officers, agents, successors, and assigns, 
shall take the action set forth in the said recom- 
mended Order, as so modified: 

1. Delete paragraph 1(f) and reletter the subse- 
quent paragraphs accordiigly. 

2. Substitute the following for paragraph 2(a): 

“(a) Offer to Berger, Gentile, Jinkens, Mitchell, 
Perez, and Reeves reinstatement to their former 
positions or, if those positions no longer exist, to 
substantially equivalent positions, if necessary ter- 
minating any employees hired to repiace them.” 

3. Substitute the attached notice for that of the 
Administrative Law Judge. 

MEMBER JENKINS, concurring: 

I agree with all of my colleagues’ ultimate find- 
ings and conclusions, but am unable to jcin their 
rationale for finding the discharge of Crew Chief 
Doss lawful under the Act. In my view, the major- 

ity’s overruling of the “integral part” or “pattern 

of conduct” line of cases,”® established precedent 
for over 15 years, is overly hasty and ill-advised. 

Moreover, as will be showr below, that line of 
cases is not applicable to the facts of the instant 

proceeding. 
The record in this case contains only sparse facts 

with regard to the particular circumstances of 
Doss’ discharge. Succinctly stated. the record re- 
veals that on or about April 8, 1980, an organiza- 
tional meeting was conducted by representatives of 
the Union. In addition to a number cf Respondent’s 
employees, Crew Chiefs Poss and Langley attend- 
ed the organizational meeting. During the course 
of the meeting. Doss cbserved that 1t would be dif- 
hceukt for the Union ‘ to represent Re- 
SPUTHIER! Sas fs Dos erm the 
MeEelIng @ question arose COncermnhp Langiey’s and 
Doss’ eligibility for incjusion m the unit. At that 
time, Langley and Doss were advised that they, as 

crew chiefs,“ were ineligible for union representa- 
tion. Thereafter, in the late afternoon or early eve- 
ning on April 9, employees Berger and Mitchell 

#6 As recently recognized ty the Sixth Circun in AULALB v. Down- 
Siope Industries, Inc., 676 F.2d 1314 ¢ ar 4982). enfg 246 NLRB 948 
(1979), the “integral part” test tradiiicnally has encompassed the concep- 

iually similar “condwit™ theory. Ry thew aciton toda, the majority ap- 

parently does not disturb the pure “conduit” theory typified by Pioneer 

Drilling Co., Inc., 162 NLRB $i (19674 

27 The parties agreed that Respondeni’s crew chiefs were supervisors 

within the meaning of Sec 2(11} of dic Ac: 
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approached Doss on Respondent’s sales floor and 
informed Doss that they had “just got fired.” Doss 
became “extremely upset” and immediately began 
looking for New Car Sales Manager Greenberg in 
order to secure an explanation for the discharges. 
Unable to locate Greenberg, Doss spoke with Used 
Car Manager Parsons but was dissatisfied with Par- 
sons’ explanation and continued to look for Green- 
berg. Several minutes later, Doss located Green- 
berg and engaged him in a “heated” discussion 
concerning the discharges. Doss candidly admitted 
that during the course of his discussion with 
Greenberg he (Doss) lost his temper and used ab- 

scenities. Greenberg then informed Doss that he 
too was discharged. 

Based on the foregoing, the Administrative Law 
Judge found, with little discussion or rationale, that 
Doss’ discharge was part of Respondent's overall! 
plan to discourage its employees’ support of the 
Union in order to avoid recognizing and bargaining 
with the Union. Accordingly, the Administrative 

Law Judge further found that Doss’ discharge vio- 
lated Section 8(a)(1) of the Act, citing DRW’ Corpo- 
ration d/b/a Brothers Three Cabinets, 248 NLRB 
828 (1980). My colleagues apparently find, in 
agreement with the Administrative Law Judge, 
that Doss’ discharge was part of Respondent’s pian 
to interfere with its employees’ Section 7 rights, 
but further find that since Doss was a supervisor 
such interference does not violate Section 8(a)(1), 
overruling DRW and similar cases. 1 cannot join 
either of these findings. 

Initially, I must emphasize that there is no evi- 
dence in the record that Respondent had know!l- 
edge of Doss’ or Langley’s attendance at the 
Union’s organizational meeting. Similarly, there is a 
like absence of evidence that Doss’ discharge was 
contemplated by Respondent prior to his protesta- 
tions to Parsons and Greenberg. Apart from the 
suspicious timing of his discharge in relation to the 
discharges of unit employees, therefore, there is nc 
evidence that Doss’ discharge was an “integra! 
part” of Responaen:’s stratagem for dextraving th 
mio? s nasceni Ofgamizauona: Campaign. mncecc 
the only evidence in the record reflective of Re- 
spondent’s motivation for discharging Doss estab- 
lishes that he was discharged solely because he was 
the “weakest” of Respondent’s three crew chiefs. 
and that Respondent no longer required the serv- 
ices of three crew chiefs to supervise its reduced 
compiement of salesmen.?® In my opinion, the ev:- 

28 Although this reduced compiement of salesmen resulted from Ke- 

spondent’s discriminatory discharges which all members of this Board 
agree violated Sec. 8(a3), Doss’ discharge stands independently from 

those empioyee discharges. Thus, as noted above, there is no evidence 

that Doss was discharged for the purpose of stifling his or employees’ 

union or protected concerted activities. Under these circumstances. the 

dence presented by the Generai Counsel was insuf- 
ficient to establish a prima facie case. In proceed- 

ings alleging thai a supervisor’s discharge was vio- 

Jative of Section 8(a)(1} under the “integral part” 

or “pattern of conduct” theory, it is incumbent 

upon the General Counsel to show that the super- 

visor’s discharge was contemporaneous with or 
close in time to a responcent’s discriminatory treat- 

ment of its employees, and that the action taken 
against the superviscr was in reprisal for the super- 
visor’s participation in or support of the employees’ 

actions.?% While a respondent’s motivation for dis- 
charging or taking other actions against a supervi- 

sor may, as in most “‘usuai” 8(a)(3} cases, be estab- 
lished by reasonable inference,*° the record in the 
instant case permits no such inference of proscribed 

motivation. This is neither a case where a respond- 

ent’s discharge of 4 supervisor was “aimed at pe- 
nalizing emplovees,”"*' nor a case where a supervi- 
sor’s discharge was “a ploy te facilitate or cover 

up the contemporaneous and subsequent unlawful 
discharges of ernployees,”*? nor even a case where 

a supervisor’s discharge was “in furtherance of an 
unlawful plan to rid the employer’s facility of any 
and alt union adherents.2% Under these circum- 
stances, I find, in agreement with my colleagues in 
the majority, that Doss’ discharge was not violative 

of Section 8(a)(1) of the Act. 

I vigorously disagree, however, with my coi- 

leagues’ decision to overrule that line of cases, 
typified ty DRW. supra, where the Board has 
found discharges of supervisors as part of “‘a pat- 

tern of conduct aimed at coercing employees in the 
exercise of their Section 7 rights”®* to be violative 
of Section 8(a)(1). It is, of course, well settled that 
the 1947 amendments to the Act excluded supervi- 

sors from the definition of “employee” contained in 

Section 2(3), and thus permitted emplovers to dis- 
charge or discipline supervisors for engaging in 
union activities.2% This is pot io say, however, that 
under all circumstances an employer may discharge 
Ris Sinervigers wih pnt: 4, As ine maiarity Téa. 

jact that Doss would not have heen discnarged absent the unit empicy- 

ees’ union activities is not sufficient tc bring this case within the narrow 
confines of the “integra! par: or “pattern of conduct” exception to the 
generai rule that supervisors are cutside the protection of the Act. 

28 See Downslope industries, Inc. and Greenbrier industries, Inc., 246 

NLRB 948, 94¢ 
50 Shattuck Denn Mining Corporation (Iron King Branch} v. N.LR.Z., 

362 F.2d 466, 470 (Oth Cir. :966!. 
31 Sion and Go Foods, Inc., 246 NLRB 1076. 1078 (1979). and cases 

cued tnereni 

4% Sibilio’s Calden Grili, Inc., 727 NU.RB 1686, tn. 3 1977). 
53 Nevis Industries. Inc, &/b/e Fresno Towneaouse. 246 NLRB 1055, 

1655 (1979), and cases cited there. 

34 DRW. supra at $29. 
88 See, c.g... Florida Power & Light Co. v. Jnternational Brotherhood of 

Ejiecirical Workers, Locai 64i, et ai, 417 US. 790 (1974): Beasley v. Food 

Fair of Mort# Carciing, Inc., 410 U.S. 653 (1974). 
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firms, in some situations the Board and the courts 

have found that discharges of supervisory person- 

nel violate Section 8(a)(1) of the Act as encroach- 

ments on employees’ Section 7 rights. Terming the 

‘integral part” or “pattern of conduct” line of 

cases an undue extension of this principle, my co}- 

jeagues now choose to abandon this doctrine in 

toto. They rationalize their decision by pointing out 
that in cases such as these the supervisors were, 

themselves, engaged in union or protected concert- 

ed activity. In doing so, the majority evidently 
misses the point. As our decisions have made 

clear,?® the Board has not protected supervisors 

from reprisals for engaging in such activities; 

rather, it has acted to protect employees from ac- 
tions motivated to coerce them in the exercise of 

their Section 7 rights. Protecting employees from 

such coercion is a primary obligation cf the Board. 

I will not join in my colleagues’ abdication of that 

responsibility. 
The majority also seeks to ravionalize their aban- 

donment of the “integral part” doctrine on the 
ground that it has produced inconsistent decisions 

leaving no clear guideline as to when supervisors 
may be lawfully discharged. While, as was noted in 

response to a similar allegation in DRW,?7 Mem- 

bers of the Board may have differed on the legal 

significance of the facts of certain cases, 1 do not 

believe that merely because these cases may be dif- 
ficult to resolve the Board should iurn its back on 

them. Contrary to the majority’s assertion, the 
Board has never disregarded the fact that employ- 

ees, but not supervisors, are protected against dis- 
charge for engaging in union or concerted activi- 

ty.28 Even a cursory examination of the cases in 
this area reveais that, where the Board has found = 
violation of the Act based on a supervisor’s dis- 
charge, the finding has been that a respondent vio- 

lated Section &(a)(1) by coercing its employees 
rather than Section &(a)(3) by discharging the su- 

pervisor in reprisal for his union activities. 

Eaneliv without merit is the maior’ assertion 

ing: Yelahe. Oh ah empbiovers MoOUVAabOon Mm dir 

charging a supervisor “is both unworkable anc 

contrary to the Board’s objective approach in anal- 

ogous areas.” Indeed, in most cases involving dis- 
criminatory actions, an element of the General 

Counsel’s prima facie case 1s a finding that the em- 
ployer’s action was impelled by a proscribed 

mctive. Cases in the area under examination are no 

95 See, ¢.g., Downsiope Industries, inc, supra; Nevis Industries, inc.. 

Supra. 
87 DRW, supra at (n. iG. Accord: Downsiope Industries, Inc., supra ai 

fn. 16. 
ge le. 

different.29 Where the Board has found that a re- 

spondent’s action against a supervisor was motivat- 

ed by a desire to stifie its employees’ Section 7 

rights, the Board has further found such action to 

be violative of Section 8(a)(1).4° On the other 

hand, where the Board has found that action moti- 

vated by a desire to retain the loyalty of the disci- 

plined supervisor, by reprisal against the supervisor 
for siding with employees, or by reprisal against 

the supervisor for attempting to advance his per- 

sonal job interests, it has refused to find a violation 

of the Act and has dismissed the complaint.*? In 

determining that motivation is irrelevant in supervi- 
sory discharge cases, my colleagues in the majority 

are making the same crucial error made by then 

Members Murphy and Truesdale in their partial 

dissents in Nevis Industries, Inc., supra. As the 

Board majority explained in that case: 
They have, however, failed to consider the 

teachings of N.L.R.B. v. John Brown, et al. 
d/b/a Brown Food Stores, et al., 380 U.S. 278 

(1965), wherein the Supreme Court held that 
the determination of the legality of employer 
conduct which could tend to interfere with 

employee rights but which could also have a 

legitimate business purpose depends, first, on 

an evaluation of the employer’s motive in en- 
gaging therein. . . .*7 

Carried to its logical extreme. my colleagues’ refus- 
al to consider motivation in supervisory discharge 

cases would lead to patently absurd results. More- 

over, the cases relied upon by the majority in sup- 

port of their abandonment of any consideration of 
motivation are clearly inapposite. 

In sum, I concur with my colleagues’ dismissal 

of the instant complaint with respect to the dis- 
charge of Crew Chief Doss on the ground that no 
violation has been shown under the “integral part” 
or “pattern of conduct” doctrine. Contrary to my 
colleagues, however, | would not abandon that 
doctrine. which reflects over 1° vears of settlec 

boarc preceden. 

39 This is not to suggest, however, that improper motivation is an in- 
dispensable prerequisite to finding a supervisor’s discharge illegal. There 
may be a rare case, for eaampie, where the ciearly foreseeable conse- 
quences of an employer’s action is such as to require reinstatement of 4 

supervisor in order to avoid circumvention of the Act. 

4 Sheraton Puerto Rico Corp. d/b/a Puerto Rico Sheraton Hetel, 24& 
NLRB 867 (1980); DR, supra; Nevis industries, Inc., supra; Downslope 
industries, inc., supra; VADA of Qklahorasc, Inc., 216 NLRB 750 (1975), 

Fairview Nursing Home, 202 NURB 318 (1973). Areos and King Toyota, 

Inc., 187 NLRB 462 (1972); Pioneer Drilling Co, Jac, 162 NLRB 918. 

Also, see Miami Coca-Cola Bottling Company d/b/a Key West Coca-Coic 

Bottling Company, 140 N1.KB 1359 (1963) 

4) Stop and Go Foods, Inc., supra; Sibilio’s Golden Grill, Inc., supra: Kari 
Kristofferson and Sigvaid Kristofferson, Co-parirers, d/b/a United Painting 

Contractors, 184 NLRB 159 (19703 
42 Nevis Industries, Inc., 246 NLRB at 1055.
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APPENDIX 

NoTIcE To EMPLOYEES 
POSTED BY ORDER OF THE 

NATIONAL LABOR RELATIONS BOARD 

An Agency of the United States Government 

After a hearing at which all sides had an opportv- 
nity to present evidence and state their positions. 
the National Labor Relations Board found that we 
have violated the National Labor Relations Act, as 

amended, and has ordered us to post this notice. 

WE WILL NOT interrogate our empiovees 

concerning their views about union representa- 
tion. 

WE WILL NOT interrogate our employees 
concerning their and other employees’ activi- 
ties on behalf of Automobile Salesmen’s 
Union, Local 1095, affiliated with United Food 

& Commercial Workers Union, AFL-CIC. 
WE WILL NOT give our empiovees the 1m- 

pression we are maintaining a surveillance of 
their activities on behalf of Local 10S. 

WE WILL NOT threaten our emplovees with 

closure of our business, discharge of our em- 
ployees, and reopening of our business with 
new employees in the event they seek and 

secure representation by Local 1095. 
WE WILL NOT discharge any of our empioy- 

ees to discourage employees from supporting 
Local 1095 and to avoid recognizing and bar- 
gaining with Local 1095 as the duly designated 
collective-bargaining representative of a mie- 
jority of our employees in the following unit: 

All full-time and regular part-trme auto- 
mobile salesmen employed by Parker-Robb 
Chevrolet, Inc. at its Walnut Creek, Califor- 
nia facility; excluding all crew chiefs, office 
clerical employees, professional employees, 
finance and insurance employees, guards and 
supervisors as defined in the Act 

OC* 3, tin re a LUD ah oS co ne co re oe 

wages, hours, and working conditions Gf cu: 

employees within the above unit. 
WE WILL NOT in any other manner interfere 

with, restrain, or coerce our employees in the 

exercise of the rights guaranteed them under 
Section 7 of the Act. 

WE wILt offer to S. Berger. G. Gentile, J. 

Jinkens, W. Mitchell, R. Perez, and G. Reeves 
reinstaiement to their former positions or, if 
those positions no longer exist, to substantially 
equivalent positions, if necessary terminating 
their replacements, and WE WiLi make the 

above six employees whole for any josses 1 

wages and benefits they have suffered by 
virtue of our discrimination against them, with 
interest on the amounts due them. 

WE WILL recognize and bargain with Local 
1095 at its request concerning the rates of pay, 
wages, hours, and working conditions of our 
emplovees within the above unit. 

PARKER-ROBB CHEVROLET. INC. 

DECISION 

STATEMENT QF THE CASE 

GEORGE CHRISTENSEN, Administrative Law Judge: 
On Noveinber 12 and 13, 1980,/ 1 conducted a hearing in 

Oakiand, California, to try issues raised by a complaint 
issued on June 11% and the Union’s objections to a May 
21 election. 

On June 23 the kegicnal Director for Region 32 
issued @ report and order consclidating the issues raised 
bv the objections and the complaint for purposes of hear- 

ing and resclution.* The election objections and the 
complaint allege the Respondent. Parker-Robb Chevro- 
let, Inc., violated Section 8(a)(1), (3), and (5) of the Na- 

tional Labor Relations Act, as amended (hereafter re- 
ferred to as the Act}, dissipating the Union’s majority 

representative status within an appropriate unit of the 

Respondent's employees and prevented a fair election by: 
1. Interrogating an employee concerning his and other 

employees’ sentiments toward the Union. 
2. Interrogating another employee concerning his and 

other employees’ membership in and activities on behalf 
of the Union. 

3. Giving an employee the impression that the Re- 

spondent was maintaining a surveillance of its employees’ 

activities on behalf of ihe Union. 
4. Threatening an employee with closure of the busi- 

ness, termination of the Respondent’s present employees, 
and reopening of the business with new employees if the 
employees sought and secured union representation. 

5. Discharging six employees and a crew chief to dis- 

courage empioyee suppcri of the Union and to avoid 
recognizing and bargaining with the Union. 

6. Failing and refusing to cargain in good faith with 
U » Cesignatec representative of a ma- the Union gs the « 

bey on + nee i ne 
am gee rare UPN Ig Eh 

Eagin’ if cOMGuCL denpnec io aiscourage Employee sup- 
port of the Union, to dissipate the Union’s majority rep- 
resentative status, and 10 avoid recognizing and bargain- 

ing with the Union. necessitating the issuance of a reme- 
dia] bargaining orde: 

The Kespondent dented it committed the acts alleged, 
denied it violated the Act, and moved for dismissal of 

2 Read 1980 efter ali furtner date references omitting the year 

“ On the basis of a charge flied by the Union, Automobile Saiesmen’s 
Union. Local 1095. affihgted with United Food & Commercial Workers 

Union, AFL-C r Asril 1Q as amended on April 14, April 16, May 
20, end June §. 

* The Union withdrew 2 poriton of its election odjections after the 

ina’ fi with that withdrawal, the obiections and complaint allege- origina? fil 

tions are idea 
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the complaint and the objections, plus certification of the 

election resuits.* 

The issues created by the foregoing are whether, prior 
to commission of the acts alleged, the Union representec 

a majority of the Respondent’s employees within an ap- 
propriate unit; whether the Respondent committed the 
acts alleged; and whether, by such commission, the Re- 
spondent interfered with employees’ free choice in the 
election and dissipated the Union’s majority representa- 

tive status. warranting the eutry of findings that the Re- 
spondent violated the Act, prevented a fair election, and 
that issuance of a bargaining order was necessary to 

remedy the Respondent's unlawful conduct. 

The parties appeared by counsel] and were afforded 
full opportunity to adduce evidence, examine and cross- 
examine witnesses, argue, and file briefs. Briefs were 
filed by the General Counsel and the Respondent. 

Based upon my review of the entire record, observa- 
tion of the witnesses, perusal of the briefs, and research. 
] enter the following: 

FINDINGS OF FACT 

i. JURISDICTION AND LABOR ORGANIZATION 

The complaint alleges, the answer admits, and J find 
that at all pertinent times the Respondent was an em- 

ployer engaged in a business affecting coramerce anc 
that the Union was a labor organization within the mean- 

ing of Section 2 of the Act. 

Il. THE ALLEGED UNFAIR LABOR PRACTICES AND 

ELECTION MISCONDUCT 

A. The Unit 

The complaint alleges, the answer admits, and I find 

that at all pertinent times the following constituted and 
constitutes a unit appropriate for coilective-bargaining 
purposes within the meaning of Section 9 of the Act: 

All full-time and regular part-time automobile sales- 
men employed by ihe Respondent at its Walnut 

Creek, California facility; excluding all crew chiefs, 
office clerical employees, professional employees, fi- 
nance and insurance employees, guards and supervi- 
sors as defined in the Act. 

B. The Linien’s Represeniavive Sigtus Within the Un 

fbr: : 

spondent’s general manager.* with a jJetter wherein the 
Union stated 1\ represented a majority of the Respond- 

ent’s empioyees within the unit specified above and re- 
quested that the Respondent recognize and bargain with 
the Union as their duly designated representative for col- 
lective-bargaining purposes, concerning the rates of pay. 
wages, hours, and working conditions of the unt em- 

piovees. 

Do Ti THOT DTEsenied aievic KOOL. The Re 

4 The majority of those parucipating in the ejection voted against 

union representation 
5 The compizint alleges, the answer admits, and ] find that at all perti- 

nent times Davic Robb was a sunervisor and agent of the Respondent 

acting on iis benalf within the meaning of Sec. 2 of the Act 

On that date there were 17 employees within the unit; 

i.e., Berger, Bodon, Gentile, Gosney, Imwalle, Ivey, Jen- 
kins, Jinkens, Mitchell, Muttera, Perez, Quesada, Reeves, 

Roybal, Sullivan, Tank, and Wenneberg. 

On Apri) 7, 8, and 9, 13 of those 17 employees® signed 
cards authorizing the Union to represent them for collec- 
tive-bargaining purposes. Their signatures were solicited 
and secured by Gentile,? who contacted the Union, ar- 

ranged meetings between union representatives and the 
Respondent’s sales personnel at his home, and generally 

led the union campaign to organize the Respondent’s 
sales force. Gentile also solicited and secured the signa- 
ture of a crew chief, Art Langely, to a card, and Lang- 

ley solicited another crew chief (Terry Doss) and a sales- 

man (Gosney) to sign, though both declined. 

Langley and Doss attended an organizational meeting 

conducted by representatives of the Union; their partici- 
pation was limited to comments by Doss that it was 
going to be difficult for the Union to effectively repre- 

sent Respondent’s salesmen in the event a majority of its 

sales personnel selected the Union to represent them. In 

the course of the meeting, the question of Langley’s and 
Doss’ eligibility for inclusion within the bargaining unit 

arose and they were advised they were ineligible and the 

Union could not represent them.® 
In essence, the Respondent’s case rests on the proposi- 

tion that Langley’s unsuccessful solicitation of one sales- 
man and the attendance of Langley and Doss at one 

union organizational meeting influenced a majority of the 

sales personnel who signed cards authorizing the Union 
to represent them to execute their cards in the belief the 

Respondent favored their doing sc. 
1 find the contention lacks substance; neither l.zngley 

nor Doss were instrumental in the Union’s securing of 

majority representative status, but rather it was Gentile 

who was the prime mover in the Union’s successful or- 
ganizational effort. In addition, it is clear that their par- 
ticipation in the campaign was minimal (unsuccessful so- 
licitation of one card and attendance at one meeting), 

negative (Doss’ remarks at the meeting), and both they 
and the sales personnel who attended were openly ad- 
vised that Langley and Doss were not eligible nor in- 

cluded within the Union’s representational ambit. In simi- 
lar circumstances, the Board has rejected similar conten- 

tions® and I do so here. 

On the basis of the foregoing, | find and conclude that 

gnce April ¢ the Umior hee represernies. ¢ marorty of the 

Kesponadent s empicvees in the uni. 

6 Berger, Bodon, Gentile, Imwalle, Ivey, Jenkins, Jinkens, Mitchel}, 
Muttera, Perez, Reeves, Sullivan, and Wennebere. 

7 Gentile affixed his signature on each card he solicited and secured, 

together with the date he secured it. He initiated discussions to stimulate 

interest in union organization, however, commencing in mid-March. 
® The complaint alleges, the answer admits, and I find that at all perti- 

nent times Langiey and Doss were crew chiefs. supervisors, and agents 

of the Respondent acting on its behalf within the meaning of the Aci and 
therefore excluded from unn coverage. 

9 N.LLR.B. v. Manufacturers Packaging Co., Inc., 645 F.2d 223 (4th Cir. 
1981), affg. 247 NLRB 1117 (1980); American Pistachio Corporation, 248 

NLRB 1193 (1980); Sourdough Sales, inc., d/b/a Kus Raie Kid and Shop 
Kwik, 246 NLRB 106 (1979); El Rancho Market, 233 NLRB 468 (1978), 

Tribuianis Detective Agency, Inc., 233 NLRB 1121 (1977); Orlando Paper 

Co., Inc., 197 NLRB 380 (1972), enfd. 480 F.2d 1200 (3d Cir. 1973).



PARKER-ROBB CHEVROLET, INC. 4il 

C. The Alleged Jinkens-Parsons Jnierrogaticn 

The complaint alleges that in early Aprii Gene Par- 
sons, the Respondent's used-car sales manager.) interro- 
gated an employee concerning his and other employees’ 

sentiments about the Union. 
Salesman John Jinkens testified that a few days before 

his discharge!? he and Parsons went to iunch at a res- 
taurant near the Respondent’s prenuses: that in the 

course of their discussions during lunch Parsons asked 

him what he thought about the Union;!* and that he re- 
plied it was both good and bad.*? Parsons stated that the 

Union did not do anything for empioyees and more 
money could be made in nonunion dealerships. He re- 
plied that, in union-represented dealerships. the employ- 
ees had job security and beneftis. including 2 “draw.”!*4 

Parsons did not testify, so Hinkens’ testimony is undis- 
puted. His demeanor was straightforward and his testi- 

mony is credited. 
Based on the foregoing, 1 find that on or about April § 

Parsons interrogated Jinkens concerning his views about 
union representation and thereby violated Section a)() 

of the Act and prevented a fair election. 

D. fhe Alleged Jenkins-Parsons Interrogation, 
Impression of Surveiliance. and Threaz 

The complaint alleges that in carly Apri] Parsons in- 
terrogated an empicyee concerning lus and other em- 
plovees’ membership in and activities on behalf of the 
Union: gave that employee the impression the Respond- 

ent was maintaining a surveillance of its emplovees’ 
union activities: and threatened that empiovee with clo- 

sure of the Kespondent’s operations, termination of its 
present employees, and reopening of the business with 
new employees in the event the employees sought and 
secured union representation 

As noted above, cn April 9 the Umon served on 

David Robb its notification thar ii represented a majority 

of the Respondent’ $ sales personnel and its demend for 
recognition and bargaining. Shortly after service thereof, 
sales personnel Berger, Mitcheli, and Perez and Crew 

Chief Doss were discharged. 
Jenkins testified thai after he finished work that same 

day (about 9:36 p.m.}, he went to a local bar frequented 
by the Respondent's sales personnel; that his crew chief 
Rav Cyr} and d Parsons j joined him there short!y after his 

‘rec: tn mf mse aren 

ie 1: : we st 

conversahon barsons 

10 The compiaini alleges, u swer admits, and | find that at all me- 
terial times Parsons was 2 Supervisor and agent of the Respondent acting 

on ns behalf 

it bie was disc 

"2 Langier i h Parsons informed Langiey ne 

heard from ore t our the Unt organizational 

calopaign and asked Langiey the extent of emplovee tterest in union 
representation: thal iesumony is undisputed 

12 Jinkens worked for auio deaiers whose employees were represented 

by the Union pier ic his employment by Kesponcen: 

14 Respondent's sales personnel were maid an a stragnt-commussion 

basis: Jinkens was refernmg to 3 contract provision normally sought and 

secured by the Unmon sroviairg for ¢ minimum pzuaraniee each pay 

period in the event commissions falied io reach the guarentee figure fc: 

the nerioc 

pressed amazement that the Respondent's sales personnel 
would desire union representation, and asked Jenkins 

whe he thought would support it; that he replied Gentile 
was the only one to contact him about union represents- 
tion, but he thought everyone supported the Union; that 

Parsons commented he thought Gentile and Muttera 

were trying te bring the Union in and that Dave Robb 

told him the Respondent would close the dealership for a 
month and start over with a new crew rather than let 
the Union in. 

Parsons, Cyr, and Jeni ins’ two friends (either of 

whom were empicyees cf the Respondent) did not tes- 

tify. 

I credit Jenkins while initiaby he gave a 
date of April 12 or 13 for the conversation, he testified 

that date was erroneous and April $ was correct, inas- 

much as he remembered feeling very guilty on April 10 
over Gentile’s discharge that date. thinking his identifica- 

tion of Geniile as the person who schetted mis support of 
the Union the previous evening may have triggered Gen- 

tile’s discharge. Jenkins impressed] me as 4 sincere wit- 

ness. 
On the basis of the foregoing, i find anc conclude that 

on April 9 Parsons interrogated Jenkins concerning who 
supported the Union, by his comments concernings who 
was behind the Unicn’s organizational effort, gave Jen- 
kins the impression the Respondent was maintaining a 

surveillance of its sale personnel’s union activities, and, 

by his comments concerning David Rovb’s alleged pians 

in the event the empicyees secured union representation, 

threatened Jenkins with closure of the busmess and dis- 

charge of all the saies personnel m the event they sup- 

ported the Union, thereby viougting Section &ay(]) of the 

Act and preventing a fair ¢lection. 

E. The Alleged Discriminatory Discharge 

It 1s undisputed that the espend toni discharged unit 

eimplovees Berger, Mitchel. aud Pe wee, and Crew Chief 

Doss. or April ¢ amit empiovees Gentile and Hnkens on 

April 10; and unit emplovee Reeves on April 12 

The Generai Counsel contends ihat the seven were 

discharged by the Respondent ic discourage the remain- 

ine unit employees s suppor of the Union, and thus to 
gecid recognizing 2 eg with ihe Union as their 

sponcen 

work ior : 

discharges. * the Respor 

in the extent of unio 

hostility te dhe 

Uming of the disc 
the Union's ciarat : 

demand for recognition 

The record supperis tac 

tions 

it is undispuied that 

Robb's receipt of the U 

sentauve Staius and aeman 

ing, the Kesponderi’s 

res—-rimediateh v 

Counse:s conten. 

cefere David 

wiOrity repre- 

ton and bargein- 
Walter 
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Greenberg,'!® conducted a meeting of the Respondent’s 
sales personnel at which he asserted business was good 
and the Respondent was not contemplating any cutback 

in its sales staff; findings have been entered that, shortly 
before the Respondent received the union communication 
asserting its majority representative status and demand- 
ing recognition and bargaining, the Kespondent sought 
to identify the number and names of those of its emplov- 
ees supporting the Union and expressed its hostility to 
union representation of its sales personnel (see C and D, 
above); and it is undisputed that the seven discharges oc- 
curred suddenly, without prior notice, shortly after the 
Respondent’s receipt of the union assertion of majority 

representative status and demand for recognition and 
bargaining. 

The Respondent argues the discharges were instituted 
for purely economic reasons, i.e., a toc rapid expansion 
of the work force at a time business was declining, upon 

receipt of March figures confirming that trend; and that 
the fact the Union’s assertion and demands were re- 
ceived at the same time was coincidental. 

The March figures show that 10] vehicles were sold 
during the month of March. Respondent’s owner, Ralph 
Robb,!® testified that, when he received that report.1* 

he noted there were 20 sales personnei on the payroll on 
March 31, determined they averaged 5 sales per person 

during March, decided to reduce the sales force,’* and 
insiructed his son, General Manager David Robb, to cut 

staff. Ralph Robb also stated he was aware of declining 
sales at the end of March and at that time discussed with 
David Robb both that decline and anticipated further de- 
clines. 

David Robb testified that on Aprii 7 he informed 
New-Car Sales Manager Greenberg and Used-Car Sales 
Manager Parsons they were going to have tc reduce the 
sales staff and left it to them to decide which persons ito 
lay off, that Greenberg and Parsons made their decisions 

on the basis of seniority and productivity, and that the 

layoffs began the afternoon of April S. 
The above-recited testimony is not credible: sales of 

vehicles by the Respondent over the me period Marck 

1978 through March 1980 show the sales force did not 
average 8-10 sales per person per month;!® David Robb 

testified he believed in March that sales would increase in 
April; the Respondent, in anticipation of increasing sales 
in April and on into the summer months. expanded is 
sales force between March @o and Agree 7% and whi 

1 The compiaint alieges, the answer aamus. and i find that et ali pe:- 

linent times Greenberg was a superviscr and agent of the Respondent 

acting on its behalf. 

16 J find that at all pertmment umes Ralph Robb was an officer, supervi- 

sor, and agent of the Respondent acting on its behe! 
'7 He testified he received the report on April 1é 

18 On the ground the sales personne) previously average 8-10 sales pe: 

person and the better sales personnei would ieave if the staff was now re- 

duced and these remaining thereby have increased sales per person. 

'® Sales ranged from a low of §.4 saies per person in February 1979 to 

a high of 10.0 sales per person in October 1979 and ever the 25 months 

averaged 7.25 sales per person. 
20 In mid-March. the Respondent emploved two crew chiefs (Doss 

and Langley) with an average of seven in each sajes crew; Rav Cyr was 
hired on March 41 and began work April } as a third crew chief; Bodor 

and Roybal were hired for sales on March 26; Berger and Imwalle were 
hired on April 3; Mitchell was nired on April 4: and Quesada was hired 

two recent hires were laid off between April 9 and 12— 
Berger and Mitchell—Bodon, Roybal, Imwalle, and Que- 
sada, recent hires with no sales record, were retained, 

while their seniors—Perez, Gentile, Jinkens, and 
Reeves—were laid off, despite average or above-average 
production records. 

On the basis of the foregoing, I find and conclude that 

the defense that the layoff was necessitated by economic 

circumstances is without merit and was advanced as a 
pretext to cloak the real reason—Respondent’s desire to 
discourage its sales staff from supporting the Union and 
to avoid recognizing and bargaining with the Union con- 
cerning their wages, hours, and working conditions. 

On the basis of the foregoing, I find and conclude that 
the Respondent discharged unit employees Berger, 

Mitchell, Perez, Gentile, Jinkens, and Reeves to discour- 

age its employees from supporting the Union and to 
avoid recognizing and bargaining with the Union as the 
duly designated representative of a majority of its unit 
employees concerning their rates of pay, wages, hours, 
and working conditions, thereby violating Section 8(a\(1) 

and (3) of the Act. I further find and conclude that the 
Respondent discharged Crew Chief Doss as part of its 

overall plan to discourage its employees’ support of the 
Union and to avoid recognizing and bargaining with the 
Union and thereby violated Section 8(a)(1) of the Act.?! 
I further find that by the aforesaid discharges the Re- 
spondent rendered and renders a fair election impossible 
and the serious and substantial violations of the Act 
found herein warrant the issuance of a remedial bargain- 

ing order.*? 

CONCLUSIONS OF LAW 

1. At all pertinent times the Respondent was an em- 
ployer engaged in commerce or in a business affecting 

commerce and the Union was a labor organization 
within the meaning of Section 2 of the Act. 

2. At all pertinent times Ralph Robb, David Robb, 
Greenberg, Parsons, Doss, Langley, and Cyr were super- 
visors and agents of the Respondent acting on its behalf 
within the meaning of Section 2 of the Act. 

3. Since April 9 the Union has been the duly designat- 
ed collective-bargaininig representative of a majority of 

the Respondent’s employees within the following unit: 

} full-trme and regular part-me € automobile sales- 
ero note mesponaen a: its Walnut 

Creek. Caitiorma facility; exciuding ali crew chiefs, 
office clerical employees, professional employees, fi- 
nance and insurance employees, guards and supervi- 

sors as defined in the Act. 

4. The Respondent violated Section 8(a)(1) of the Act 

and prevented a fair election by: 

(a) Parsons’ April & interrogation of Jinkens concern- 
ing his Views on union representation. 

on April 7—1he same day the sales managers allegediy were told to cut 
ack 

21 DRW Corporation d/b/a Brothers Three Cabinets, 248 NLRB 828 
(1980). 

22 NLRB v. Gissel Packing Co., Inc., 398 U.S. 575 (1969).
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(b) Parsons’ April 9 interrogation of Jenkins concern- 
ing his and cther employees’ union activities, giving Jen- 
kins the impression the Respondent was maintaining 4 

surveiliance of its employees’ union activities, and threat- 

ening Jenkins with closure of Respondent's business, dis- 
charge of its current employees, and reopening the busi- 

ness at a later date with new emplovees rather than rec- 

ognize and bargain with the Union in the event 4 major- 

itv of the emplovees supported the Union. 

(c) Respondent's discharge of Crew Chief Doss as part 
of its overall plan ia discourage its employees from sup- 

porting the Union and to avoid recognizing and bargain- 

ing with the Unien as the duly designated representative 

of 4 majority of its unit emplovees. 

5. The Respondent violated Section &(ai(1) and (3) of 

the Act and prevented a fair election by discharging unit 

empioyees Berger, Mitchell, Perez, Gentile, Jinkens. and 

Reeves io discourage employee suppor of the Union and 
to avoid recognizing and bargaiming with the Union as 

the duly designated representative of a majority of itz 

unit employees. 
6. The serious and substantial nature cf the unfair 

labor practices and election mterference of the Respond- 

eni rendered and renders a fair election mipessible and 
warrants the issuance of a remedia’ barg.dning arder. 

7. The aforesaid unfair labor practees and election in- 

terferences affected and affec: commerce within the 

meaning of Section 2 of the Act 

THE REMEDY 

Having found that the Respondent engaged in unfair 

labor practices, J shail recommend that il cease and 

desist {neretrom and take affirmative action designed to 

effectuate the purposes of the Ac. 

Having found that the Respondent discharged seven of 

its employees 10 discourage its employees from support- 

ing the Union and to avoid recognizing and bargaining 

with the Union as their coliective-bargaining representa- 
tive, | shall recommend that ihe Respondent be directed 
to reinstate those seven employees to their former posi- 

tion or, if those positions no longer exist, to substantially 
equivalent positions, if necessary terminating any em- 
plovees hired to replace them. and io inake those seven 

t 

emplovees whole for anv losses te Wagee or henefits thes 
aay 

PEO. WW Tie aioe Git co cach omipervec Calcuratec 

in the manner set forth a FL W. Woomerth Company, 96 

NLRB 285 (3950), and any interest thereon computed in 

accordance with the formuia set out in Ficrida Steel Cor- 
poration, 7233 NLRB 651 (1975), and dsis Piumbing & 

Healing Cv., 138 NLRB 716 (1962). 
Having found that by serious and supsiannal violations 

of the Act and imterserence with ns emplovees’ free 

choice the Kespondent prevenied a fai election, I shall 

recommend ihat the Umion's election omtiection be sus- 

tained, the election sei aside, the petition therefor dis- 

missed. and the Kesponceni ordered ic recognize aud 

bargam with the Union ai iis request concerning the 
rates Of pay. wages, hours. and working conditions of its 

emplovees in the unt found apprepnate herein 

Upon the foregoing findings of fact, conclusions of 
law, and the entire record, and pursuant to Section 10(c) 
of the Act, I recommend the issuance of the foliowing: 

ORDER??* 

The Respondent, Parker-Robb Chevrolet, inc., Walnut 
Creek. California, its officers, agents, successors, and as- 

signs, shali: 
1. Cease and desist from: 
(a) Interrogating its employees concerning their views 

about unicn representation. 
(b) Interrogating its employees concerning their and 

other employees’ activities on behalf of Local i0¢4. 
(c) Giving its employees the impression it is maintuin- 

ing a surveillance of their activities on behaif of Local 

1095. 
(d) Threatening its employees with closure of its busi- 

ness. discharge of its employees, and reopening the busi- 
ness at a Jater date with new ermpioyees in ihe event they 

seek and secure representation by Local 1095. 

(e) Discharging its employees to discourage other ¢m- 
ployee suppert of Local 1095 and to avoid recognizing 
and bargaining with Local 1095 as the duly designated 

collective-bargaining representative of a majority of its 
employees within the following unit: 

All full-time and regular part-time automobile sales- 
men empioyed by Parker-Robb Chevrolet. inc. at 

its Walnut Creek, California facility: excluding all 
crew chiefs, office cierical empioyees, professional 
employees, finance and insurance employees, guards 

and supervisors as defined in the Act. 

(f) Discharging its crew chiefs as part of its overall 
plan 10 discourage its employees’ support of Local 1095 
and to avoid recognizing and bargaining with Loca! 1095 

as the duly designated collective-bargaining representa- 
tive of a majority of its emplovees within the aforesaid 

unit. 
(g) Refusing to bargain with Local 1095 conceming 

the rates of pay, wages, hours, and working conditions of 
its emplovees within the aforementioned nit. 

(hi In any other manner interfering with, restraining, 
or coercing its employees in the exercise of their rights 

under Section 7 of the Act. 
Take the following affirmetuve action designed ic 

we ‘ & 2 fat BES 1 aod. A 

(a) Gfier to Doss, berger, Mitchell, Perez. trentite. 

Jinkens, and Reeves reinstatement to their former posi- 
tion or, if these positions no longer exist. 19 subsantially 
equivalent positions, if necessary terminating any em- 
plovees hired to replace them. 

(b) Make whole the discriminatees named above in the 
manner set forth in The Remedy section cf this Decision. 

(c} Preserve and, upon request, make availiable to the 

Board or ns agents. for examination and copving, all 

2? ln the event na exceptions are filed as provided by Sec. 102 46 of 
the Rules and Reeulavens of the National Labor Reiaticns Board, the 
findings. conclusions, and recommended Order herein shalt, as provided 

in Sec. 102.4% cf the Rules and Regulations, be adopted by the Board and 

become its findings, conclusions, and Order, and all obiections thereic 

shall be deemed waived for all purposes. 
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payroll] records, socia) security payment records, time- 

cards, personne] records and reports, and all other 

records necessary to analyze the amount of backpay due 

under the terms of this Orde. 
(d) Recognize and bargain with Automobile Sales- 

men’s Union, Local 1095, affiliated with United Food & 
Commercial] Workers Union, AFL-CIO, at its request, 

concerning the rates of pay, wages, hours, and working 

conditions of all full-time and reguiar part-time auto- 
mobile salesman employed by Parker-Robb Chevrolet. 

Inc., at its Walnut Creek, California, facility, excluding 

all crew chiefs, office clerical employees, professiona! 
employees, finance and insurance employees, guards and 

supervisors as defined in the Aci. 
(e) Post at its premises at Walnut Creek. California, 

copies of the attached notice marked ‘“‘Appendix.”?* 
Copies of said notice, on forms provided by the Regionai 
Director for Region 32, after being duly signed by its av- 

thorized representative, shall be posted by the Respond- 
ent immediately upon receipt thereof, and be maintained 
by it for 60 consecutive days thereafter, in conspicuous 
places, including all places where notices to employees 
are customarily posted. Reasonable steps shall be taken 
by the Respondent to ensure that said notices are not al- 
tered, defaced, or covered by any other material. 

(f) Notify the Regional Director for Region 32, in 
writing, within 20 days from the date of this Order, what 
steps the Respondent has taken to comply herewith. 

IT IS FURTHER RECOMMENDED that the Union’s objec- 
tions to the election held in Case 32-RC-1044 are sus- 
tained, the election is set aside, and the petition is dis- 

missed. 

24 In the event that this Order is enforced by a Judgment of a United 
States Court of Appeals, the words in the notice reading “Posted by 
Order of the National Labor Relations Board” shall read “Posted Pursu- 
ant to a Judgment of the United States Court of Appeals Enforcing an 
Order of the National Labor Relations Board.”


