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Parker-Robb Chevrolet, Inc. and Automobile Sales-
men’s Union, Local 1095, affiliated with United
Food & Commercial Workers Union, AFL-
CIQ. Cases 32-CA-2644 and 32-RC-1044

June 23, 1932

DECISION AND ORDER

On May 20, 1981, Administrative Law Judge
George Christensen issued the attached Decision in
this proceeding. Thereafter, Respondent filed ex-
ceptions and a supporting brief, and the General
Counsel filed a brief in support of the Decision.

The Board has considered the record and the at-
tached Decision in light of the exceptions and
briefs and has decided to affirm the rulings, find-
ings,! and conclusions of the Administrative Law
Judge and to adopt his recommended Order, as
modified herein.

As found by the Administrative Law Judge, on
or about April 8 or 9, 1980, Crew Chief Terry
Doss, along with Crew Chief Langley, attended an
organizational meeting conducted by the Union. At
the meeting, Doss commented that he thought it
was going to be difficult for the Union to represent
Respondent’s salesmen even if a majority selected
the Union to represent them. During the course of
the meeting, Doss’ and Langley’s eligibility for in-
clusion in the unit arose and they were advised
they were ineligible.

Thereafter, on April 9, Respondent dlscharged
employees Berger, Mitchell, and Perez. Upon
learning of the discharge of Berger and Mitchell,
Doss spoke with Used Car Sales Manager Par-
sons.2 He asked Parsons why Mitchell was being
fired since, “He’s one of the best men we’ve got in
the whole place.” Parsons replied that Respondent
had to “‘cut back.” Doss then found New Car Sales
Manager Greenberg, who also told him that Re-
spondent had to cut back. When Doss persisted in
demanding an explanation for the discharges.
Greenberg told him Responden: was letting him
g3, 100

The Admimstrative Law Judge. relying on DRHB
Corporation d/bsa Brothers Three Cabinets, 24§
NLRB 828 (1980), found that Respondent, *‘as part
of its overall plan to discourage its employees’ sup-
port of the Union,” vioiated Section 8(a)(1) of the

! Respondent has excepied to ceriain credibility findings made by the
Administrative Law Judge. It is the Board’s established policy not tc
overrule an administrative law judge’s resolutions with respect to credi-
bility unless the ciear preponderance of all of the relevant evidence cor-
vinces us that the resolutions are incorrect. Standard Dry Wall Producis.
Inc., 91 NLRB 544 (1950), enfd. 188 F.2d 362 (3d Cir. 1951). We have
carefully examined the record and find nc basis for reversing his findings

# This constitutes Doss™ sole involvement in organizational efforts. Ai-
though asked to sign an authorization card, Doss declined to do sc.
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Act by discharging Crew Chief Terry Doss, an ad-
mitted supervisor. We disagree.

Whether and under what circumstances the dis-
charge of a supervisor will violate the Act has
been a recurring issue in recent years—an issue
which has divided the Board® and has produced
sometimes confusing and inconsistent decisions. As
noted above, the Administrative Law Judge relied
on DRW Corporation, supra, where a panel of the
Board found that the respondent violated Section
8(a)(1) by discharging a supervisor as part of “a
pattern of conduct aimed at coercing employees in
the exercise of their Section 7 rights.” After careful
consideration, we conclude that the so-called “inte-
gral part” or “pattern of conduct” line of cases, as
typified by DRW Corporation, supra, and cases
cited therein, misread the intent of Congress when
it amended the Act to exclude specifically “any in-
dividual employed as a supervisor” from the defini-
tion of the term “employee.” Accordingly, we
have determined to overrule DRW and similar
cases. Rather than simply overruling DRW, how-
ever, we deem it advisable to review the develop-
ment of the law in this area because we wish to
emphasize that in certain circumstances the ‘dis-
charge of a supervisor may violate Section 8(a)(1)
of the Act.

As noted above, the 1947 amendments to the Na-
tional Labor Relations Act narrowed the definition
of the term “employee” by excluding from Section
2(3) “any individual employed as a supervisor.” As
recognized by the U.S. Supreme Court, the practi-
cal effect of the amendments was to free “‘employ-
ers to discharge supervisors wiihout violating the
Act’s restraints against discharges on accounts of
labor union membership.” Beasley v. Food Fair of
North Carolina, 416 U.S. 653, 654-655 (1974).
Indeed, down through the years the Board has
consistently held that a supervisor may be dis-
charged for union activity.*

Notwithstanding the general exclusion of super-
visors from coverage under the Act, the dischargt
cf z supervisor mav violate Sectien &a)(1) mn co
Lail: CITCUmSignces. : present hos
Thus, an empioyer may not G]QCndrg\. a Superviso
for giving testimony adverse to an employer’s in:
terest either at an NLRB proceeding® or during

* See, e.g., Krebs and King Tovota, Inc.. 197 NLRB 462 (1972,
Member Kennedy dissenting; Buddies Super Murkets, 223 NLRB 9%
(1976), Member Walther dissenting; Downslope Industries, inc., 246 NLLRM
948 (1979), Member Murphy dissenting; DRW Corporation, supro
Member Truesdale dissenting.

¢ Stop and Go Foods, Inc., 246 NLRB 1076 (1979); Long Beach Yout
Center, inc., a/k/a Long Beach Youth Home (formerly Trailback, inc.), ¥
NLRB 648 (1977); Hook Drugs, Inc., 191 NLRB 189 (1971); Royal Fors
of Washington. inc., 179 NLRB 185 (1969}

5 Better Morkey Grip Company, 115 NLRB 1170 (1956), enfd. 243 } 2o
836 (5th Cir. 1957); Modern Linen & Laundry Service, Inc., 116 NI.RE
Continwew
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the processing of an employee’s grievance under
the collective-bargaining agreement.® Similarly, an
cmployer may not discharge a supervisor for refus-
mp to commit unfair labor practices.” or because
the supervisor fails to prevent unionization.® In al!
these situations, however, the protection afiorded
supervisors stems not {from any statutory Prolection
muring to them, but rather from the need to vindi-
cate employees’ exercise of their Secuion 7 nghis.

We are in full agreement that the discharge of z
supervisor in the -circumstances described above
violates Section 8(a)(1) of the Act because such
(ischarge interferes with the exercise of employees’
Scetion 7 rights. However, the “integral part” or
“pattern of conduct” line of cases unduly extends
these circumstances. Examination of this line of
cases discloses that they differ from the other cate-
vories of supervisory discharge cases in several re-
spects. Supervisors in the “integral part” or “pat-
1ern of conduct™ cases were, themselves, active for
the union or participated in the concerted activity.
Other than the fact that the supervisors were dis-
charged contemporaneously with rank-and-file em-
ployees, it is difficult to distinguish these cases
from those in which the Board has found that the
Jischarge of a supervisor does not violate the Act.®
Ihe “integral part” or “pattern of conduct” line of
cases has produced inconsistent decisions which
cannot be reconciled with the statute, so that all
concerned—employers, unions, and, indeed, super-
visors, themselves—have no clear guidelines as 1¢
when supervisors may be lawfully discharged.?®
1974 (195¢€); Dal-Tex Opgrical Company, Inc., 131 NLRE 715. 730-72i
(1961), enfc. 310 F.2¢ S8 (Sh Cir. 1962); O City Brass Works, 147
NLRB 627 (1964), enid 357 F.2d 466 (Sth Cir. 966); Leas & McVity.,
Incorporated, 155 NLRB 389 (1565), erforcement denied 334 F.2¢ 165
f4ih Ciz. 1967}

§ Ebasco Services, Incceporated. 181 NLRB 768 (1570) Kohr indus:ries,
fnc., 220 NLRB 1029 (1975},

* Vail Manufacturing Company. 61 NLRB 181 (1945), enfd. 158 F.2d
ntd, 666-667 (7th Cir. 194%): Inter-City Adveriising Company of Greefis-
hara, North Caroling, Jrnc.. 89 NLRB 1§03 (1 0). enforcement denied sub
noen. fnter-Ciiy /.'a/?rmmo Co. of Chartor d

Jor R

ERTAN ) el S
Conpeny, 140 NLR Q6% "f.u.c Tomuing wompan. 25t 1
146 (1978;, enfd. 614 F?d 88 (5th Cir. 1980;

% falladega Cotton Faciory, Inc., 106 NLRE 295 (1923}, enid. 212 F.2¢
209, 215-217 (5h Cir. 1954

£ A detailed comparison anc anelysis of these conflictive decisions ap-
pears in Member Truesdale’s dissent in DRW Corporaiion, supre at 311-
WA

10 Compare, on the one hand. Sibilics Goigen Grifi, Jrc. 227 NLRE
1688 (1977), and Karl Kristoffersen and Sigvaid Kristofferson, Co-Fariners,
d/b/a United Fainting Contractors. 184 NLRB 13¢, 163 (1970} (no viojs-
non}, with Krebs and King 7evota, inc., 197 NLRB 462, and Fairviex
Nursing Home. 202 NLRE 318 (1973} (violation iound)—in ali of which
the discharge of the supervisers (1) was coniemporanecus with the dis-
charge of empiovees; (2) occurred in the context of other unfair labor
practices; (3) was devoid of any evidence that the employer was motivai-
cd by the supervisors’ participaiion mn particuias protected activity rathe:
than general opposition to such activity: and (4) wzs part of a pattern of
concduct ammed at penalizing emplovees for their vxercise of Sec. 7 rights
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The conifusicn in this area, in our judgment,
stems from extension of the rationale of the seminal
Pioneer Drilling case’’ to factual situations in
which the onlv comrnon denominator was a “pat-
tern of pervasive unfair labor practices.” In Pioneer,
it was customary practice in the drilling industry
for rank-and-file employees to depend on the con-
tinued employment of the drillers who had hired
and supervised them. Thus, it was reasonable for
the Board to find the discharge of the supervisors
10 be a mechanism to effectuate the employer’s ef-
forts to rid itself of union adherents in general, and
to find 1t necessary !o reinstate the driller, along
with the employees, as an effective remedy.’2 Ex-
amination of the cases after Pioneer Drilling (except
for Sibilic’s Golder Grili and United Painiting Con-
ractorsy shows that the factual situation in Fioneer
Driliing ha: been unduly extended to apply the
Act's protecuon 1o supervisors who merely join
with rank-and-file emplovee protected activity and
whe are then subjected to the same discharge or
other disciplinary treatment unlawfully meted out
to those emplovees.’® No matter how appealing
from an equitabie standpoint, the “integral part”
“pattern of conduct” line of cases disregards the
fact that emplovees. but not supervisors, are proteci-
ed against discharge for engaging in union or con-
certed activity. The resuits must be the same under
the Act whether the supervisors engage In union or
conceried activity by themselves or aiong with em-
ployess

Y Fieneer Drifiing Co., Inc.. 162 NLRR 918 (1967), enfd. in pertinent
1 961, 962-963 (10th Cir. 1968).

i Because of e novel factuz) sitvation, we do not believe that the Pic-
e can or should be applied generally to supervisory
in reaching the result herein, Chairman Van de Water
ry to pass o the merits of the rationale expressed in

€. it Krebs and King Toyota. supre, the Board specifically
« shutdowr: of the body %hop was unlawfaily

re an-c found, the closing of lhe body shop was

e wimion, the Board’s traditional remedy for &
zheuld have been adequate to
iuct. From & remediat siandpoim, 1f
ed and the unlawfully terminatea empioyees
. there is no reason why remnstatement of the
cas necessary {or these empiovees to be aware of
Azt and the =xteat 10 which the Act will proteci

T Pmecw the
lnf 1:"‘0

no reason Whv 1he discharged supervisois involved
Home, 202 NLRE 318, VADA of Ckianome, Inc., 216
ixgi Facking Co., Inc.. 22C NLRB 104%
¢ ihan the body shop foreman in Krebs and
rg, there 1s no reason why remstatement of
e aporise employees of the extent tc
¢ mroiecied
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In a number of decisions,’* the Board has sug-
gested that employer motivation in discharging a
supervisor controls. That is, there is no violation if
a supervisory discharge is motivated by disloyalty,
but a supervisor’s discharge is found to be unlawful
if it is motivated by a desire to thwart organiza-
tional activity among employees.?® :However, the
justification for finding a violation and reinstating a
supervisor who would otherwise be excluded from
coverage under the Act is grounded upon the view
that the discharge itself severely impinged on the
emplovees’ Section 7 rights. As noted above, the
Board has found that, when a supervisor is dis-
charged for testifying at a Board hearing or a con-
tractual grievance proceeding, for refusing to
commit unfair labor practices, or for failing to pre-
vent unionization, the impact of the discharge itself
on employees’ Section 7 rights, coupled with the
need to ensure that even statutorily excluded indi-
viduals may not be coerced into violating the law
or discouraged from participating in Board proc-
esses or grievance procedures, compels that they
be protected despite the general statutory exclu-
sicn.1¢ In contrast, although we recognize that the
discharge of a supervisor for engaging in union or
concerted activity almost invariably has a second-
ary or incidental effect on employees,?” we believe
that, when a supervisor is discharged either be-
cause he or she engaged in union or concerted ac-
tivity or because the discharge is contemporaneous
with the unlawful discharge of statutory employ-
ees. or both, this incidental or secondary effect on
the emplovees is insufficient to warrant an excep-
tion to the general statutory provision excluding
supervisors from the protection of the Act.1® Thus.

14 Sheraton Puerto Rico Corp. d/b/a Puerto Rico Sheraton Hotel, 248
NLRB 867 (1980), reversed 651 F.2d 49 (1Ist Cir. 1981); Nevis Industries,
Inc., d/b/a Fresno Townehouse, 246 NLRB 1053 (1979), reversed 647 F.2d
905 (9th Cir. 1981). Stop and Go Foods, Inc., 246 NLRB 1076; Downsiopc
Industries, inc., 246 NLRB 94§.

15 A subjective test which the Board folowed at times in the “integrai
part” o7 “pattern of conduct” line of cases is clearly unworkable. Ses
Stop and Go Foods, Inc., supra at fn. 17. wherein the Board conceded tha:
vaaesnreae unfeir labor oractices bv the empiover mev “irrevocab!
nelwiees ar emnlover © gt
&0 3 Ung 1N @RION OF CONCEried acuvily anc ail emplover
“obiigation” ic permit employees to exercise the rights guaranteed by
Sec. 7. Moreover, a subjective test is contrary 1o the Board’s objective
approach in analogous areas. Thus, the Board has held that, in effect, pas-
ties proceed at their peril as when an employer acts on its good-faith. but
mistaken, belief (1) that an employee engaged in serious strike miscon-
duct, see N.L.R.B. v. Burnup & Sims, Inc., 379 U.S. 21 (1964); (2} that
saiesinen were not employees, see N.L.R.B. v. Bardahl Oil Company, 39%
F.2d 3€5, 368-370 (8th Cir. 1968).

€ There 1s no contention here that Doss was discharged for protesting
the emplover commission of an unfair labor praciice against 11s employ-
€Ll

1T Siop and Go Foods. supra at 107k,

¥ By the same token, if a respondent discharges a supervisor for test:-
fving at & Board hearing or grievance proceeding, etc.. such discharge is
unlawful regardless of whether the employees even know it 1ook piace,
since 1t is the act itself and not just the fear that it may create among the
emplovees that interferes with their Sec. 7 rights.

Copropnt o SareT

it is irrelevant that an employer may have hoped,
or even expected, that its decision to terminate a
supervisor for his union or concerted activity
would cause emplovees to reconsider, and perhaps
abandon, their own concerted or union activity.
No matter what the employer’s subjective hope or
expectation, that circumstance cannot change the
character of its otherwise lawful conduct.1®

In the final analysis, the instant case, and indeed
all supervisory discharge cases, may be resolved by
this analysis: The discharge of supervisors is unlaw-
ful when it interferes with the right of employees
to exercise their rights under Section 7 of the Act,
as when they give testimony adverse to their em-
plovers’ interest or when they refuse to commit
unfair labor practices. The discharge of supervisors
as a result of their participation in union or con-
certed activitv—either by themselves or when
allied with rank-and-file employees—is not unlaw-
ful for the simple reason that employees, but not
supervisors, have rights protected by the Act.
When this test is applied to the situation present
here, we are unable to conclude that the discharge
of Crew Leader Doss interfered with the right of
employees to exercise their Section 7 rights or that
his reinstatement is necessary to convey to employ-
ees the extent to which the Act protects these
rights.2¢

Unlawfulness of the Discharge of Graham
Reeves

The Administrative Law Judge found, and we
agree, that Respondent discharged Graham Reeves
as part of a pattern of discharges designed to un-
dermine its emplovees’ organizational efforts. How-
ever, he did not deal specifically with Respondent’s
contention that Reeves was discharged for failure
to turn over a customer to a crew chief.

As fully detailed by the Administrative Law
Judge, Respondent discharged five employees on
April ¢ and 10 and argued, in response to the com-
plaint. that gli of these discharges were necessitated
Lo smaes 0 Tn Anril 120 Re

'$ Uf course, 1 respondent thereafier seeks 1o utilize an otherwise not
vnlawful discharge o threaten cmployees, an &a)1) violation may be
found on the basis of suck a threat and an appropriate cease-and-desist
order would be warranted. David-Anne Cerpcration, d/b/a Snyder Bros.
Sun-Roy Drug, 208 NLRB 628 (1974}. The subsequent threat, however,
would not change the character of the discharge itself

26 To the exten! that they are inconsistent with our decision here
today. Krebs and King Toyota, Inc., supra: Buddies Super Markets, supra;
Downsicpe Indusiries. Inc., supra; DRW Corporation, supra; Fairview Nurs-
ing Home. supra; VADA of Oklahoma, Inc., supra; Dereison Packing Co.
Inc., suprc; Skeraton Puerto Rico Corp., d/b/a Puerto Ricc Sheraton Hotel,
supra; Nevis Incustries. inc.. d/b/a Fresno Townehouse, supra; Stop and Go
Foods, Inc. supra; and other decisions foliowing the “integral part” or
“patiern of conuct” fine of cases are hereby overruled.

Z1 We agree with the Admunistrative Law Judge. for the reasons set
forth bv him, that the employee discharges which occurred on April ¢

Continued
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spondent discharged employee Graham Reeves.
Respondent does not contend that his discharge
was motivated by economic considerations, but
rather by Reeves’ violation of a company policy.
Specifically, Respondent contends that on the day
of his discharge Reeves did not refer two custom-
ers to a sales manager before allowing the custom-
ers to leave the dealership. Respondent asserts that
this conduct justified his discharge because a com-
pany policy was in effect whereby salesmen were
instructed te refer all customers to their superiors
prior to aliowing them to leave without making a
purchase. We find no merit in this contention.

While Respondent did have a policy with re-
spect 10 turning Over Cuslomers, it was nct a man-
datory policy. Thus, General Manager David Robb
testified that whether to refer cusiomers was dis-
cretionary on the part of salesmen. Additionally,
both Robb and Sales Manager Waiter Green-
berg.2? who discharged Reeves, admitted that no
cne had ever been discharged bv Respondent for
not turning customers over, although there had
been previous occasions of the same conduct on
the part of other salesmen.

Further, Greenberg’s testimony is inconsistent as
to whether Reeves was ever jssued a prior warning
concerning turning customers over. Greenberg first
testified that he had not given Keeves any prior
warning about turning customers cver to him, but
then contradicted himself by testifying that he had
warne¢ Reeves several hours before the incident.
Reeves testified that he had received nc warning.
Reeves aiso testified that he had tried to find an
available crew chief23 but, finding none available,
had taken down the name, address, and telephone
number of the customers. Greenberg conducted no
investigation of Keeves’ conduct prior to the dis-
missal. Wor did he seek an explanation from
Reeves

In concluding that Respondent violated Section
8(a)}(3y and (1) of the Act when It discharged
Reeves ¢n April 12, we view the discharge in light

R s ” 0y -

bt

HE AN Loee ot odE s ZHT = Tudiy AresTER

oy the Adpumisirauove baw Judge, Respondent's
conduct incinded the interrogation of two empioy-
ees onn Apri! £ and 2 about their and other employv-
ees’ umion symipathies; the creation of the impres-
sion of surveiliance of the empleovees” union activi-

and 12 were not mesdvated by econonne concerns, but by ¢ dosire on the

gMmZIGE ARC
sentative o

2%y

w Union as the duly designated repre-
Hs unit empicves:
Sreenberg is a supervisor within the ineaning

T wuh three crews. each with a set of saiesmen
ang ¢ orew chief. 1t owes undispuied that crew chiefs are supervisors
withir the meaning of Sec, 2011 of the A

ties and a threat to close the business and discharge
all sales personne! in the event they supported the
Union; and, most significantly, the discriminatory
discharges of five other saiesmen on April 9 and
10, four of whom were terminated within I hour
after the Union presentc.d Respondent with a letie
demanding recognition.

That Respondeni’s own testimony contradicis its
asserted justification for Reeves’ discharge makes it
all the more apparent that his discharge was
merely the last in a series of steps taken by Re-
spendent in its efforts to dilute and discourage em-
ployee support for the Union. We therefore adopt
the Administrative Law Judge’s finding that Re-
spondent discharged Reeves in violation of Section
§(a)(3} and (1).

Violation of Section 8(a)(5) and
Appropriateness of Bargaming Order

For the reasons set out helow, we also agree
with the Administrative Law Judge’s {indings that
the nature and pervasiveness of Respondent’s unfair
labor practices precluded the running of a fair elec-
tion, and that a bargaining order is therefore war-
ranted as part of the remedy for Kespondent’s
unfair labor practices.

As previously indicaied, by April ¢, 1980, 13 out
of a possible 17 empioyces had signed authorizatior
cards for the Union. On that daie ihe Union pre-
sented a letter to Respondent deiranding recogn:-
tior and an opportunily to bargain. During the 2
days prior ic the presentation of this letter, one of
Respondent’s sales managers, Gene Parsous, ind.-
vidually and uniawfully interrogated two employv-
ees about their respective seniiments lowards the
Union. During the second interrogation, Parsons
unlawfullv asked ihe emplevee for names of other
employvees who suppcrted the Unicn, and named
two employees he suspected were behind ihe orga-
nizational efferis. Parsons gniawfully retated to the
empiovee that Respondent’s genera: manager,
Bewvid Kobb, had told him 1 ocinse ihe

AT
I Ty

VORE LS

TR

stafi rather ihan let ne Unien m
April 9 after receiving the Union's
letter. and continuing through April 12, ,
ent unlawfully discharged six emplovee card sign-
ers.

We beheve thai Respondent’s conduet bufnre
and after the Union presented pondent with s
ietter on April ¢ requesting recogmition and bar-
galming mevitably tended t¢ underniine the Union’s
majority siatus and impede the running of a fair
election. N.L.R.B. v. Gissel Facking Ce.. inc.. 393
U.S. 575, 614 (19691 The wnterrogations. the iareat
of ciosure and discharge, and ipe creation of the
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impression of surveiilance directed at two card
signing employees on April 8 and $ could not have
failed to communicate to employess Respondent’s
displeasure at union activity and the lengths to
which it would go to stifle the employees’ right of
self-organization. When Respondent followed these
measures with the unlawful discharge of 6 card
signers out of a total of 13 who signed cards,
among a unit of 17 salesmen in all, the severity of
Respondent’s intentions and the jeopardy in which
salesmen would put their jobs by supporting the
Union were made all the more ciear to the remain-
ing employees. Such messages would not soon be
forgotten.

We find that the possibility of erasing the effects
of those unfair labor practices and encouraging a
fair rerun election by the use of traditional reme-
dies is slight, and that the authorization cards pro-
vide a more reliable measure of the empioyees’
desire than would 2 second election. Jd. at 614:2%
Hembre Hombre Enierprises, Inc., d/b/a Panchito’s,
228 NLRB 136 (1977), enfd. 581 F.2d 204 (9th Cis.
1978). We therefore find that Respondent violated
Section $(a)(5) when it refused to bargain and we
adopt the Administrative Law Judge’s recommend-
ed order requiring Respondent to bargain with the
Union. 2%

AMENDED CONCJLUSIONS OF LAW

In accord with the above findings, we adopt the
Administrative Law Judge's Conclusions of Law,
with the following modifications:

1. Delete Conclusion of Law 4(c:.

2. Insert the following as Conclusion of Law 6:

“6. Respondent violated Section 8(a)}(5} of the
Act and prevented a fair election by refusing, since
April 9, 1980, to recogmze and bargain with the
Union as the majority representative of its employ-
ees while engaging in cenduct which undermined
the Union’s maiorntv status and prevented the holc-

¥ (L

cordingiy.

“% We have considered the facts in tins case as presenting al least the
secend category. if not the {irst category. of situanons which the Su-
preme Court in Gissel ingicated make a bargaining order an appropriate
remedy. This case does nct present the third type of situation, as we dc
not view Respondent’s unfai o5 pracuces as having had only minimai
imyact on our election mach y. id. at 614-6i!

2% Par. 2(d) of the recommended Order, whiie ordening Respondeni 1o
bargain with the Unios at 15 requeci. does not contain the date {rom
which the obhgation 1o bargain shali commence. We find that the duty (¢
in should extend reiroactiveiv to April 6. 198C, the day the Unicn
noth achieved majority stztus and made its demand for recognition and
bargsining. frading Port dnc . 219 NLRE 298 (1$75); Drug Package Comi-
pary, Ine, 228 NLRE 108 (1677,

ORDER

Pursuant to Section 10(c) of the National Labor
Relations Act, as amended, the Natioral Labor Re-
lations Board adopts as its Order the recommended
Order of the Administrative Law Judge, as modi-
fied below, and hereby orders that the Respondent,
Parker-Robb Chevrolet, Inc., Wainut Creek, Cali-
fornia, its officers, agents, successors, and assigns,
shall take the action set forth in the said recom-
mended Order, as so modified:

1. Delete paragraph 1(f) and reletier the subse-
quent paragraphs accordhigly.

2. Substitute the following for paragraph 2(a):

“(a) Offer to Berger, Gentile, Jinkens, Mitchell,
Perez, and Reeves reinstatement to their former
positions or, if those positions no longer exist, to
substantially equivalent positions, if necessary ter-
minating any employees hired to repiace them.”

3. Substitute the attached notice for that of the
Administrative Law Judge.

MEMBER JENKINS, concurring:

1 agree with all of my colleagues’ ultimate find-
ings and conclusions, but am unable to jcin their
rationale for finding the discharge of Crew Chief
Doss lawful under the Act. In my view, the major-
ity’s overruling of the “integral part” or “pattern
of conduct” line of cases,”® established precedent
for over 15 years, is overly hasty and iil-advised.
Moreover, as will be showrn below, that line of
cases is not applicable to the facts of the instant
proceeding.

The record in this case contains only sparse facts
with regard to the particular circumstances of
Doss’ discharge. Succinctly stated. the record re-
veals that on or about April & 1980, an organiza-
tional meeting was conducted by representatives of
the Union. In addition to a number of Respondent’s
employees, Crew Chiefs lcss and Langley attend-
ed the organizational meeting. During the course
of the meeting, Doss cbserved thst 1t would be dif-
ficult tor the Union { 1 renresent Re-
SPOTAERT ¢ SE - e s S S 1
meeUng a question arose COLCLINLg iangiey’s and
Doss’ eligibility for inciusion m the unit. At that
time, Langlev and Doss were advised that they, as
crew chiefs,2? were ineligible for union representa-
tion. Thereafter, in the late afternoon cr early eve-
ning on April 9, emplovess Berger and Mitcheli

¥ As recently recognizeg by the Sixth Circusi in ALK B v, Down-
siope Indusiries, Inc.. 676 F.2d 1114 ¢ . 1982). enfg 246 NLRB 948
(1979), the “integral part” test traciucnally nas encompassed the concep-
iually similar “conduit™ theory. By thelr aciron todav, the majority ap-
parently does not disturb the pure “conduit” theory tvpified by Pioneer
Drilling Co., Inc., 162 NLRR ¢18 (19¢7}

27 The parties agreed that Respondeni’s «rew chiefs were supervisors
within the meaning of Sec 2(11; of the Ac
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approached Doss on Respondent’s sales floor and
informed Doss that they had “just got fired.” Doss
became “extremely upset” and immediately began
looking for New Car Sales Manager Greenberg in
order to secure an explanation for the discharges.
Unable to locate Greenberg, Doss spoke with Used
Car Manager Parsons but was dissatisfied with Par-
sons’ explanation and continued to look for Green-
berg. Several minutes later, Doss located Green-
berg and engaged him in a “heated” discussion
concerning the discharges. Doss candidly admitted
that during the course of his discussion with
Greenberg he (Doss) lost his temper and used ob-
scenities. Greenberg then informed Doss that he
too was discharged.

Based on the foregoing, the Administrative Law
Judge found, with little discussion or rationale, that
Doss’ discharge was part of Respondent's overall
plan to discourage its employees’ support of the
Union in order to avoid recognizing and bargaining
with the Union. Accordingly, the Administrative
Law Judge further found that Doss’ discharge vio-
lated Section 8(a)(1) of the Act, citing DRW Corpo-
ration d/b/a Brothers Three Cabinets, 248 NLRB
828 (1980). My colleagues apparently find, in
agreement with the Administrative Law Judge,
that Doss’ discharge was part of Respondent’s pian
to interfere with its employees’ Section 7 rights,
but further find that since Doss was a supervisor
such interference does not violate Section 8(a)(1),
overruling DRW and similar cases. 1 cannot join
either of these findings.

Initially, I must emphasize that there is no evi-
dence in the record that Respondent had knowl-
edge of Doss’ or Langley’s attendance at the
Union’s organizational meeting. Similarly, there is a
like absence of evidence that Doss’ discharge was
contemplated by Respondent prior to his protesta-
tions to Parsons and Greenberg. Apart from the
suspicious timing of his discharge in reiation to the
discharges of unit employees, therefore, there is nc
evidence that Doss’ discharge was an “integral
nart” of Responaent's siratagem for destroving th
Unioir's nasceni Orgamzaliona: Campaigh. ngecc
the only evidence in the record reflective of Re-
spondent’s motivation for discharging Doss estab-
lishes that he was discharged solely because he was
the “weakest” of Respondent’s three crew chiefs,
and that Respondent no longer required the serv-
ices of three crew chiefs to supervise its reduced
compiement of salesmen.2® In my opinion, the ev:-

28 Although this reduced complement of salesmen resulted from Ke-
spondent’s discriminatory discharges which all members of this Bearg
agree violated Sec. 8(a)(3), Doss’ discharge stands independently from
those empioyee discharges. Thus, as noted above, there is no evidence
that Doss was discharged for the purpose of stifling his or employees’
unon o1 protected concerted activities. Under these circumstances. the

dence presented by the Generai Counsel was insuf-
ficient to establish a prima facie case. In proceed-
ings alleging thai a supervisor’s discharge was vio-
lative of Section 2(a){(1} under the “integral part”
or “pattern of conduct” theory, it is incumbent
upon thie General Counsel to show that the super-
visor’s discharge was contemporaneous with or
close in time to a respondent’s discriminatory treat-
ment of its empioyees, und that the action taken
against the superviscr was in reprisal for the super-
visor’s participation in or support of the employees’
actions.?® While a respondent’s motivation for dis-
charging or taking other actions against a supervi-
sor may, as in most *“‘usual” 8(a)(3) cases, be estab-
lished by reasonable inference,3? the record in the
instant case permits no such inference of proscribed
motivation. This is neither a case where a respond-
ent’s discharge «f a supervisor was “aimed at pe-
nalizing emplovees,”?®' nor a case where a supervi-
sor’s discharge was “a ploy to facibtate or cover
up the contemporanecus and subsequent gnlawful
discharges of emmployees,” %2 nor even a case where
a supervisor’s discharge was “in furtherance of an
unlawful plan to rid the emplover’s facility of any
and al! union adherents.?3 Under these circum-
stances, 1 find, in agreement with my colleagues in
the majority, that Doss’ discharge was not viclative
of Section 8(a)(1) of the Act.

1 vigorously disagree, however, with my coi-
leagues’ decision 1o overrule that line of cases,
typified by DRW, supra, where the Board has
found discharges of supervisors as part of *‘a pat-
tern of conduct aimed at coercing emplovees in the
exercise of their Section 7 rights”34 to be violative
of Section 8(a) ). It is, of course, well settled that
the 1947 amendments to the Act excluded supervi-
sors from the definition of “employee” contained in
Section 2(3), and thuz permitted emplovers to dis-
charge or discipline supervisors for engaging in
union activities.?® This is not to say. however, that
under all circumstances an empicver may discharge

T OSUNETVISOaTT woly s

Ly the maaiority et

iact that Doss would no: have heen discnarged abseni the unit empioy-
ees’ union activities is not sufficient 16 bring this case within the narrow
confines of the “integral pari” or “patlern of conduct” exception i0 the
gencrai rule that supervison are cutside the proteciion of the Act.

2¢ See Downslope !nausiries, Inc. and Greenbrier industries. Inc., 246
NLRB 948, 94%

30 Spattuck Denr Mining Corporation (Iron King Branch} v. N.L.R.E.,
362 F.2d 466, 470 (2th Cir. ;%66

31 Ston and Go Foods, Inc., 266 NLRE 1076. 1078 (1979). and cases
cried thercii

8¢ Sibilio's Golden Grill, Inc., 227 NYL.RB 1684, in. 3 (1877).

33 Nevis Indusiries. Jnc, csbsc Fresne Townehouse. 246 NLRB 1035,
1055 (1979). and cases cited thereu..

3¢ DRW. supra at 8§24

35 See, ¢.f., Florida Fower & Light Co. v. International Brotherkood of
Eiecirical Workers, Locai 644, et ai., 417 U.S. 790 (1974); Beasiey v. Food
Fair of Nerti Carcline, Inc., 410 U.S. 653 (1974}
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firms, in some situations the Board and the courts
have found that discharges of supervisory person-
nel violate Section 8(a)(1) of the Act as encroach-
ments on employees” Section 7 rights. Terming the
“integral part” or “pattern of conduct” line of
cases an undue extension of this principle, my col-
jeagues now choose to abandon this doctrine in
toto. They rationalize their decision by pointing out
that in cases such as these the supervisors were,
themselves, engaged in union or protected concert-
ed activity. In doing so, the majority evidently
misses the point. As our decisions have made
clear,3% the Board has not protected supervisors
from reprisals for engaging in such activities;
rather, it has acted to protect employees from ac-
tions motivated to coerce them in the exercise of
their Section 7 rights. Protecting employees from
such coercion is a primary obliganon cf the Board.
I will not join in my colleagues’ abdication of that
responsibility.

The majority also seeks to rationalize their aban-
donment of the “integral part” doctrine on the
ground that it has produced inconsisient decisions
leaving no clear guideline as to when supervisors
may be lawfully discharged. While, as was noted in
response to a similar allegation in DRW,*" Mem-
bers of the Board may have differed on the legal
significance of the facts of ceriain cases, 1 do not
believe that merely because these cases may be dif-
ficult to resolve the Board shculd turn its back on
them. Contrary to the majority’s assertion, the
Board has never disregarded the fact that employ-
ees, but not supervisors, are protected against dis-
charge for engaging in union or concerted activi-
ty.38 Even a cursory examination of the cases in
this area reveais that, where the Board has found z
violation of the Act based on a supervisor's dis-
charge, the finding has been that a respondent vio-
lated Section 8(a)(1) by coercing its employees
rather than Section &(a)(3) by discharging the su-
pervisor in reprisal for his union activities.

Lauelly without merit 17 the MaIorrv'e asserticn
gt remgids Cho anr €mDIoVEer » molvanon i gy
charging a superviser “is both unworkable anc
contrary to the Board’s objective approach in anal-
ogous areas.” Indeed. in most cases involving dis-
criminatory actions, an element of the General
Counsel’s prima facie case 1s a finding that the em-
ployer’s action was impeilled by a proscribed
mctive. Cases in the area under examination are no

36 See, e.g., Downsiope Indusiries, inc., supra; Nevis Industries, inc..
SuprG.

37 DRW. supra at in. ;0. Accord: Downsiope Industries, Inc., supra m
in. 10

3t Id

different.3® Where the Board has found that a re-
spondent’s action against a supervisor was motivat-
ed by a desire to stifie its empiovees’ Section 7
rights, the Board has further found such action to
be violative of Section 8(a)(1).%° On the other
hand, where the Board has found that action moti-
vated by a desire to retain the lovalty of the disci-
plined supervisor, by reprisal against the supervisor
for siding with employees. or by reprisal against
the supervisor for attempting tc advance his per-
sonal job interests, it has refused to find a violation
of the Act and has dismissed the complaint.4! In
determining that motivation is irrelevant in supervi-
sory discharge cases, my colleagues in the majority
are making the same crucial error made by then
Members Murphy and Truesdale in their partial
dissents in Nevis Industries, Inc., supra. As the
Board majority explained in that case:
They have, however, failed to consider the
teachings of N.L.R.B. v. John Brown, et al.
ds/b/a Brown Food Stores, et al., 380 U.S. 278
(1965), wherein the Supreme Court held that
the determination of the legality of employer
conduct which could tend to interfere with
employee rights but which could also have a
legitimate business purpose depends, first, on
an evaluation of the employer’s motive in en-
gaging therein . . . .42

Carried to its logical extreme, my colleagues’ refus-
al to consider motivation in supervisory discharge
cases would lead to patently absurd results. More-
over, the cases relied upon by the majority in sup-
port of their abandonment of any consideration of
motivation are clearly inapposite.

In sum, 1 concur with my colleagues’ dismissal
of the instant complaint with respect to the dis-
charge of Crew Chief Doss on the ground that no
violation has been shown under the “integral part”
or “pattern of conduct” doctrine. Contrary to my
colleagues, however, I would not abandon that
doctrine. which reflects over 1% vears of settled

Boarc preceaen:

3% This is not L0 suggest, however, that improper motivation is an in-
dispensable prerequisite (o finding a supervisor’s discharge illegal. There
may be a rare case, for eaampie, where the ciearly foreseeable conse-
guences of an emplover’s action is such as to require reinstaiement of a
supervisor in order to avoid circumvention of the Act.

4% Sheraton Puerto Rico Corp. d/b/a Puerto Rico Sheraton Hetel, 248
NLRB 867 (1980); DRW, supra; Nevis Incustries, Inc., supra; Downsiope
Indusiries, inc., supra; VADA of Qklahoraa, Inc., 216 NLRB 750 (1975,
Fairview Nursing Home, 202 N1.LRB 318 (1973). Krevs and King Toyota,
Inc., 197 NLRB 462 (1972); Pivnecr Driliing Co., Iac., 162 NLRB 918,
Also, see Miami Coca-Cola Bottiing Company d/b/a Key West Coca-Coic
Bottiing Company, 140 NLLRB 1359 {1963)

4 Stop and Go Foods, Inc., supra; Sibilio's Golden Grill, Inc., supra: Kari
Kristafferson and Sigvaid Kristofierson, Co-parirers, d/bsc United Painting
Contractars, 184 NLRB 159 (1970;

42 Nevis Industries, Inc., 246 NLRB a1 1055,
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APPENDIX

NoTICE TO EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

After a hearing at which all sides had an opportu-
nity to present evidence and state their positions,
the National Labor Relations Board found that we
have violated the National Labor Relations Act, as
amended, and has ordered us to post this notice.

WE WILL NOT interrogate our empiovees
concerning their views about union representa-
tion.

WE WILL NOT interrogate our employees
concerning their and other employees’ activi-
ties on behalf of Automobile Salesmern’
Union, Local 1095, affiliated with United Food
& Commercial Workers Union, AFL-CIC.

WE WILL NOT give our emplovees the 1m-
pression we are maintaining a surveiliance of
their activities on behalf of Local 10¢:.

WE WILL NOT threaten our emplovees with
closure of our business, discharge of ocur em-
ployees, and reopening of our business with
new empioyvees in the event they seek and
secure representation by Local 1093

WE WILL NOT discharge any of our empioy-
ees to discourage employees from supporting
Local 1095 and to avoid recognizing and bar-
gaining with Local 1095 as the duly designated
collective-bargaining represeutative of a ma-
jority of our employees in the following unit

All full-time and regular part-time auto-
mobile salesmen employed by Parker-Robb
Chevrolet, Inc. at its Walnut Creek, Califor-
nia facility; excluding all crew chiefs, office
clerical employees, professional employees.
finance and insurance employees, guards and
supervisors as defined in the Act

QO &, 1s Te

IS0 g -8 o S S S N
wages, hours, and working congiions G! ous
employees within the above unit.

WE WILL NOT in any other manner interfere
with, restrain, or coerce our empioyees n the
exercise of the rights guaranteed them under
Section 7 of the Act.

WEe wiLL offer to S. Berger. G. Gentile, J.
Jinkens, W. Mitchell, R. Perez, and G. Reeves
reinstaiement to their former positions or. if
those positions no longer exist, 1o substantiallv
equivalent positicns, if necessarv terminating
their replacements, and WE WwiL: make the
above six empioyees whole for anyv iosses v

wages and benefits they have suffered by
virtue of our discrimination against them, with
interest on the amounts due them.

WE WILL recognize and bargain with Local
1095 at its request concerning the rates of pay,
wages, hours, and working conditions of our
emplovees within the above unit.

PARKER-ROBB CHEVROLET, INC.
DECISION

STATEMENT OF THE CASE

GEORGE CHRISTENSEN, Administrative Law Judge:
On November 1Z and 13, 1980,% 1 conducted a hearing in
Qakiand, California, to try issues raised by a complaint
issued on June 11% and the Union’s objections to a May
21 election.

On June 23 the Kegional Director for Region 32
issued @ report and order consclidating the issues raised
bv the obiections and the complaint for purposes of hear-
ing and resclution.® The election objections and the
complaint aliege the Respondent. Parker-Robb Chevro-
let, Inc., violated Secticn 8(a)(1), (3), and (5) of the Na-
tional Labor Relations Act, as amended (hereafter re-
ferred to as the Act), dissipating the Union’s majority
representative status within an appropriate unit of the
Respondent’s emplovees and prevented a fair election by:

1. Interrogaung an employee concerning his and other
employees’ sentiments toward the Union.

2. Interrogating another employee concerning his and
other employees’ membership in and activities on behalf
of the Union.

3. Giving an emplovee the immpression that the Re-
spondent was maintaining a surveillance of its employees’
activities on behalf of ihe Union.

4. Threatening an employee with closure of the busi-
ness, termination of the Respondent’s present employees,
and reopening of the business with new employees if the
employees sought and secured union representation.

3. Discharging siz employees and a crew chief to dis-
courage empioyee suppcri of the Usion and to avoid
recognizing and bargaining with the Union.

¢. Failing and refusing 10 vargain in good faith with

U . pesignated representative of 2 ma-

the Union z¢ the ¢

U - . P .
S SUEnT (87 UnH ARG

Eagiliy i CONQUCL A2hiZLed 10 QISCOUTAEE EXIPIOYEE SUp-
por: of the Umon, to dissipaie the Union’s majority rep-
resentative status, and 10 avoid recognizing and bargain-
ing with the Union. necessitating the issuance of a reme-
dial bargaining orde:

The Respondent dented it committed the acis alleged,
deniec it violated the Act, and moved for dismissal of

* Read 1980 ziter all further date references omitting the year
7 On the besis of z charge fited by the Union, Automobile Saiesmen's
Upion. Local 1055, affihzied with United Food & Commercial Workers
Union, AFL-C n Aol 10 as zmended on April 14, Apnl 16, May
20, end June £
T The Umor withdrew 2 poriton of its election objecttons after the
inad | with that withdrawal, the obiections and complaint allege-

originat {1l
tions are éen




410 DECISIONS OF NATIONAL LABOR RELATIONS BOARD

the complaint and the objections, plus certification of the
election resuits.*

The issues created by the foregoing are whether, prior
to commission of the acts alleged, the Union represented
a majority of the Respondent’s employees within an ap-
propriate unit; whether the Respondent committed the
acts alleged; and whether, by such commission, the Re-
spondent interfered with employees’ free choice i1n the
election and dissipated the Union’s majority representa-
tive status. warranting the entry of findings that the Re-
spondent violated the Act, prevented a fair election, and
that issuance of a bargaining order was necessary 1o
remedy the Respondent’s unlawful conduct.

The parties appeared by counsel and were afforded
full opportunity to adduce evidence. examine and Cross-
examine witnesses, argue, and file briefs. Briefs were
filed by the General Counsel and the Respondent.

Based upon my review of the entire record, observa-
tion of the witnesses, perusal of the briefs, and research.
I enter the foliowing:

FINDINGS OF FACT

1. JURISDICTION AND LABOR ORGANIZATION

The complaint alleges, the answer admits, and 1 find
that at all pertinent times the Respondent was an em-
ployer engaged in a business affecting commerce anc
that the Union was a labor organization within the mean-
ing of Section 2 of the Act.

11. THE ALLEGED UNFAIR LABOR PRACTICES AND
ELECTION MISCONDUCT

A. The Unit

The complaint aileges, the answer admits, and 1 find
that at all pertinent times the following constituted and
constitutes & unit appropriate for coilective-bargaining
purposes within the meaning of Section 9 of the Act:

All full-time and regular part-time automobile sales-
men employed by the Respondent at its Walnut
Creek, California facility; excluding all crew chiefs,
office clerical employees, professional employees, fi-
nance and insurance employees, guards and supervi-
sors as defined in the Act.

E. The Linicn’s Represeniavive Siotus Witkin the Unr

£ :
spondent’s general manager.® with a Jetter wherein the
Union stated 1t represented 2 majority of the Respond-
ent’s empioyees within the unit specified above and re-
quested that the Respondent recognize and bargain with
the Union as their duly designated representative for col-
lective-bargaining purposes, concerning the rates of pay.
wages, hours, and working conditions of the umt ens-
piovees.

oot DO DTESEnIEs isevie RODLL e KRe

* The majonty of those parucipatng in the eiection voted against
union representsiion

8 The compiaint alieges, the answer admits, and 1 find that at all perti-
nent times David Robb was a supervisor and agent of the Respondent
acting on its benalf within the meaning of Sec. 2 of the Act

On that date there were 17 employees within the unit;
i.e., Berger, Bodon, Gentile, Gosney, Imwalle, Ivey, Jen-
kins, Jinkens, Mitchell, Muttera, Perez, Quesada, Reeves,
Roybal, Sullivan, Tank, and Wenneberg.

On April 7, 8, and 9, 13 of those 17 employees® signed
cards authorizing the Union to represent them for collec-
tive-bargaining purposes. Their signatures were solicited
and secured by Gentile,” who contacted the Union, ar-
ranged meetings between union representatives and the
Respondent’s sales personnel at his home, and generally
led the union campaign to organize the Respondent’s
sales force. Gentile aiso solicited and secured the signa-
ture of a crew chief, Art Langely, to a card, and Lang-
ley solicited another crew chief (Terry Doss) and a sales-
man (Gosney) 1o sign, though both declined.

Langley and Doss attended an organizational meeting
conducted by representatives of the Union; their partici-
pation was limited to comments by Doss that it was
going to be difficult for the Union to effectively repre-
sent Respondent’s salesmen in the event a majority of its
sales personnel selected the Union to represent them. In
the course of the meeting, the question of Langley’s and
Doss’ eligibility for inclusion within the bargaining unit
arose and they were advised they were ineligible and the
Union could not represent them.®

In essence, the Respondent’s case rests on the proposi-
tion that Langley’s unsuccessful solicitation of one sales-
man and the attendance of Langley and Doss at one
union organizational meeting influenced a majority of the
sales personnel who signed cards authorizing the Union
to represent them to execute their cards in the belief the
Respondent favored their doing sc.

1 find the contention lacks substance; neither l.zngley
nor Doss were instrumental in the Union’s securing of
majority representative status, but rather it was Gentile
who was the prime mover in the Union’s successful or-
ganizational effort. In addition, it is clear that their par-
ticipation in the campaign was minimal (unsuccessful so-
licitation of one card and attendance at one meeting),
negative (Doss’ remarks at the meeting), and both they
and the sales personnel who attended were openly ad-
vised that Langley and Doss were not eligible nor in-
cluded within the Union’s representational ambit. In simi-
lar circumstances, the Board has rejected similar conten-
tions? and I do so here.

On the basis of the foregoing, I find and conclude that
ance April © the Unior hee represenied ¢ mamonty of e

}xesponoenl s €mpiGyees I the uni

6 Berger, Bodon, Gentile, Imwalle, ivey, Jenkins, Jinkens, Mitchell,
Muttera, Perez, Reeves, Sullivan, and Wenneberg.

7 Gentile affixed his signature on each card he solicited and secured,
togetner with the date he secured it. He initiated discussions to stimulate
tnterest in union organization, however, commencing in mid-March.

¢ The complaint alieges, the answer admits, and I find thar at all perti-
nent times Langiey and Doss were crew chiefs. supervisors, and asgents
of the Respondent acting on its behalf within the meaning of the Act and
therefore excluded from unn coverage.

® N.L.R.B. v. Manufacturers Packaging Co., Inc., 645 F.2d 223 (4th Cir.
1981), affg. 247 NLRB 1117 (1980); American Pistachio Corporation, 245
NLRB 1193 (1980); Sourdough Sales, inc., d/b/a Kut Raie Kid and Shop
Kwik, 246 NLRB 106 (1879); El Rancho Market, 235 NLRB 468 (1978);
Tribuianis Detective Agency. Inc., 233 NLRB 1121 (1977); Orlando Paper
Co., Inc., 197 NLRB 380 (1972), enfd. 480 F.2d 1200 (3d Cir. 1973).
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C. The Alieged Jinkens-Farsons Inierrogaticr

The complaint alleges that in early April Gene Par-
sons, the Kespondent's used-car sales manager.!? interro-
gated an employee concerning his and other employees’
sentiments about the Union.

Salesman John Jinkens testified that a few days before
his discharge!® he and Parsons went to iunch at a res-
taurant near the Responden!’s prenmuses: that in the
course of their discussions during lunch Farsons asked
him what he thought about the Union;’® and that he re-
plied it was both good and bad.?3 Farsons stated that the
Union di¢ not do anything for empioyees and more
money could be made in nonunion dealerships. He re-
plied that, in union-represented dealerships. the employ-
ees had job security and benefiis. including 2 “draw.”!4

Parsons did not testify, so Minkens' testimony is undis-
puted. His demeanor was straightiorward and his testi-
mony is credited.

Based on the icregaing, i find that on or about April §
Parsons interrogated Jinkens concerning his views agbout
union represcnfation and thereby viclated Section &a)(1)
of the Act and prevented 2 fair clection.

D. Fhe Alleged Jenkins-Parsons Interrogation,
Impression of Surveiliunce. and Threa:

The complaint aileges that in carly April Parsons in-
terrogated an empicyee concerning s and other em-
plovees’ membership in and activiiies on behalf of the
Union; gave that c,mplovcc tiv: impression the Respond-
ent was maintzining a surveillance of its emplovees
umion activities: and threatened that empiovee with clo-
sure of the Respordent’s operations, iermination of its
present employees, and reopening of the business with
new emplovees in the event the employees sought and
secured umoOn representation

As noted above, on April § the Union served on
David Robb its notification thar ii represented 2 majority
of the Respox.dem s sales personnel and its demaznd for
recognition and pargaining. Shortly after service thereof,
sales personnel Berger, Mitchell. and FPerez and Crew
Chief Doss waere discharged.

Jenkins testified thai after he finished work that same
day (about 9:3G p.m.}, he went to a local bar frequented
by the Respnnfient’s sales perscnnel: that his crew chief
{Rav Cyrd 'um P‘,rmns joined him there shorty after his
rqr-n(‘ h

S oM gien

Ve < . R

conversshion  Parsons

1 The compiaint alleges, 0 swer admins, 2nd I fing that at all me-
terigl tmes Parsons was z supervisor ana agent of the Respondent zcting
on s behat!

it He was gisc

“% Langiev ¢ h Parsons informed Langiey he
heard from ore T cur the Uni crgamzaticnal
catapaign and esked Langiey the extent of emplovee mierest 1 union
representauon: taal (exUmony s undispased

% Jinkens worked for avio aeaiers whose emplovees were represented
by the Union pricr i ks employment by Responden:

14 Kkespondent’s sales personnel were paid o a2 straipnpt-comnussion
basis; Jinkens was referning to s contract provision normally sought and
secured by ihe Umon proviameg for 2 minimum guaranies each pay
period in the cvent comimissions fahed o reach the puerzniee figure fo:
the perioc

pressed amazement that the Respordent’s szles personnel
would desire union represeniation, and asked Jenkins
whe he thought would support it; that he replied Gentile
was the only one to contact bhim about union represents-
tion, but he thought evervone supported the Umon; that
Parsons commented he thought Gentile and Muttera
were trying te bring the Union in and that Dave Robb
told him the Resnondent would ciose the dealership for a
month and start over with 2 new crew rather than let
the Union in.

Parsons, Cyr, and Jen' ins' two friends (neither of
whom were empicyees ¢f the Respondenty did not tes-
tify.

I credit Jenkin: while initialiy he gave a
date of April 12 or 13 for the conversation, he testified
that date was erroneous and April § was correct, inas-
much as he remrar‘lbved feeling very guilty on April 10
over Gentile’s discharge that date. thinking his identifica-
tion of Geniiie as the person who scheited s support of
the Union the previous evening may have triggered Gen-
tile’s discharge. Jenkins impressed me as a sincere wit-
ness.

On the basis of the foregeing, I fingd and conclude that
on April § Farsons interrogated Jenkins concerning who
supported the Unjon, by his comments concernings who
was behind the Umun’s organizanopal effory, gave Jen-
kins the impression the Respondent was maintaining a
surveillance of s sale personnel’s union activiites, and,
by his commenis concernming David Roob'y aileged plans
in the event the emplcyees secured unin® Yepresentation,
threatened Jenkins with closore of ike busiess znd dis-
charge of all the saies nersonnel in the =zvent they sup-
poried the Upicn, thereby viciating Section &ax(1) of the
Act and preventing a fur ¢lection.

E. The Alleged Dviscriminatory Discharge

It 15 undispured that the X s.y:n« tent discharged unit
emplevees Beiger., Mimchell, and Pe ST, and Crew Chief
Doss. on April ¢ umit empiovess Gentile ard linkens on
Apri} 10; and unit emplovee Reevas gn April 12

The Generai Counse! contends ihat the seven were
discharged bty the Respondem ¢ discovrage the remain-
ing umt empioxc st upmx: of the Unicsn, and thus to
glcid recoonizm; & with ike Union as their

sponcen
work for !
discharges. 'rzc Respo;
in the extent of umo
hostility f¢ their
vming of the dise
the Unilon's ciaraz :
demand for recogniiton

The record supporis ine
nor:

it is undispuied that
Robb's receipt of the L
Sentative staigs and aiman
ing, the Respondeni's

e dmmediately Y

Zounssi's conten-

cefere David
WBIority repre-
tron: and bargain-
Waltes
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Greenberg,!® conducted a meeting of the Respondent’s
sales personnel at which he asserted business was good
and the Respondent was not contemplating any cutback
in its sales staff; findings have been entered that, shortly
before the Respondent received the union communication
asserting its najority representative status and demand-
ing recognition and bargaining, the Respondent sought
to identify the number and names of those of its emplov-
ees supporting the Union and expressed its hostility to
union representation of its sales personnel (see C and D.
above); and it is undisputed that the seven discharges oc-
curred suddenly, without prior notice, shortly afier the
Respondent’s receipt of the union assertion of majority
representative status and demand for recognition and
bargaining.

The Respondent argues the discharges were instituted
for purely economic reasons, i.e., a toc rapid expansion
of the work force at a time business was declining, upon
receipt of March figures confirming that trend: and that
the fact the Union’s assertion and demands were re-
ceived at the same time was coincidental.

The March figures show that 101 vehicles were sold
during the month of March. Respondent’s owner, Ralph
Robb,18 testified that, when he received that report,!*
he noted there were 20 sales personnei on the payvroll on
March 31, determined they averaged 5 sales per person
during March, decided to reduce the sales force,'® and
insiructed his son, General Manager David Robb, to cut
staff. Ralph Robb also stated he was aware of declining
sales at the end of March and at that time discussed with
David Robb both that decline and anticipated further de-
clines.

David Robb testified that on Aprii 7 he informed
New-Car Sales Manager Greenberg and Used-Car Sales
Manager Parsons they were going to have tc reduce the
sales staff and left it to them to decide which persons to
lay off, that Greenberg and Parsons made their decisions
on the basis of seniority and productivity, and that the
layoffs began the afternoon of April &

The above-recited testimony is not credible: sales of
vehicles by the Respondent over the time period March
1978 through March 1980 show the sales force did not
average 8-10 sales per person per month;'® David Robb
testified he believed in March that sales would increase in
Apn’] the Respondent, in anticipation of increasing sales
in April and on into the summer months, e'xpamzed e
sales force hetween March It and Arne? T8¢ and whil

1% The complaint alleges, the answer aamie, 2nd 1 ind that 2t ali pe:-
tinent times Greenberg was & superviser and agent of the Kespondent
acting on its behalf,

16 J find that at all perunent tmes Ralph Robb was an officer, supervi-
sor, and agent of the Respondent acting on its behe?

17 He testified he received the report on April 14

18 On the ground the sales personnel previously average &-10 szies per
person and the better sales personnel would ieave if the staff was not re-
duced and thcse remaining thereby have increased sales per persor.

'® Szles ranged from a low of 5.4 saies per person in Februarv 1979 to
a high of 10.0 sales per person in Ociober 1979 ana ever the 25 months
averaped 7.25 sales per persor.

20 In mid-March. the Respondent emploved twe crew chiefs (Doss
and Langley) with an average of seven in each sajes crew: Ray Cyr was
hired on March 31 and began work April 1 as a thira crew chief; Bodor
and Roybal were hired for sales on March 26; Berger znd lmwalle were
hired on April 3; Mitchell was hired on April 4: and Quesadz was hired

two recent hires were laid off between April 9 and 12—
Berger and Mitchell—Bodon, Roybal, Imwalle, and Que-
sada, recent hires with no sales record, were retained,
while their seniors—Perez, Gentile, Jinkens, and
Reeves—were laid off, despite average or above-average
production records.

On the basis of the foregoing, I find and conclude that
the defense that the layoff was necessitated by economic
circumstances is without merit and was advanced as a
pretext to cloak the real reason—Respondent’s desire to
discourage its sales staff from supporting the Union and
to avoid recognizing and bargaining with the Union con-
cerning their wages, hours, and working conditions.

On the basis of the foregoing, 1 find and conclude that
the Respondent discharged unit employees Berger,
Mitchell, Perez, Gentile, Jinkens, and Reeves to discour-
age its employees from supporting the Union and to
avoid recognizing and bargaining with the Union as the
duly designated representative of a majority of its unit
emplovees concerning their rates of pay, wages, hours,
and working conditions, thereby violating Section 8(a)(1)
and (3) of the Act. I further find and conclude that the
Respondent discharged Crew Chief Doss as part of its
overall plan to discourage its employees’ support of the
Union and to avoid recognizing and bargaining with the
Union and thereby violated Section 8(a)(1) of the Act.??
1 further find that by the aforesaid discharges the Re-
spondent rendered and renders a fair election impossible
and the serious and substantial violations of the Act
found herein warrant the issuance of a remedial bargain-
ing order.?2

CONCLUSIONS OF LAw

1. At all pertinent times the Respondent was an em-
ployer engaged in commerce or in a business affecting
commerce and the Union was a labor organization
within the meaning of Section 2 of the Act.

2. At all pertinent times Ralph Robb, David Robb,
Greenberg, Parsons, Doss, Langley, and Cyr were super-
visors and agents of the Respondent acting on its behalf
within the meaning of Section 2 of the Act.

3. Since April 9 the Union has been the duly designat-
ed collective-bargaininig representative of a majority of
the Respondent’s employees within the following unit:

P full-ime ang regular part-ume ¢ automobile sales-
CH o ihe kesponeen: & ite Walnui
ueex (,amorma faciiity: exciuding ali crew chiefs,
office clerical employees, professional employees, fi-
nance and insurance employees, guards and supervi-
sors as defined in the Act.

4. The Respondent violated Seciion 8(a)(1) of the Act
and prevented a fair election by:

(a) Parsons’ April 8 interrogation of Jinkens concern-
ing his views on union representation.

on Aprii 7—the same day the sales managers allegedly were 10ld to cut
back

2y DRW Corporation d/b/a Brothers Three Cabinets, 248 NLRB 828
(19801

22 NI R B v. Gissel Facking Co., Inc., 395 U.S. 575 (1969).
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(b) Parsous’ April 9 interrogation of Jenkins concern-
ing his and cther employees’ union activities, giving Jen-
kins the impression the Respondent was maintaining &
surveiliance of its employees’ union activities, and threat-
ening Jenkins with closure of Respondent’s business, dis-
charge of its current employees, and ieopening the busi-
ness at a later date with new emplovees rather than rec-
ognize and bargain with the Union in the event a major-
ity of the emplovees supported the Union.

(¢) Respondent’s discharge of Crew Chief Doss as part
of its overall plan to discourage its employees from sup-
porting the Union and to avoid recognizing and bargain-
ing with the Union as the duly designated representative
of a majority of its unit emplovees.

5. The Respondent violated Section 8(za)(!) and (3) of
the Act and prevented a fair election by discharging unit
empiovees Berger, Mitchell, Perez, Gentile, Jinkens. and
Reeves o discourage emplovee suppont of the Union an¢
to avoid recognizing snd bargaining with the Union as
the duly designated represemtative of a majority of itz
unit employees.

6. The serious and snbstaniizl nawre of the unfair
labor practices snd election nuxerlerence of the Respond-
ent rendered and renqess a feir election impossible and
warrznts the issuance of a remedia’ bargaining order.

7. The aforesaid anfair labor practices and election in-
terferences affected and affcc: commerce within the
mearing of Section 2 of the Act

THE REMEDY

Having found that the Respondent engaged in unfair
labor praciices, I shail recommend that it cease and
desist thereiron and take affirmative action designed to
effectuzre the perposes of the Ac:.

Having found that the Respondent discharged seven of
its employees 10 discourage its empleyvees from support-
ing the Union and to avoid rzcognizing and bargaining
with the Union as their coljecitve-bargaining representa-
tive, | shali recommend that ithe Respondent be directed
to reinstate those sevzn employvees to their former posi-
tion or. if those posiners uo lenger @xist, 10 snbstantially
equivalent positions, if necessary lerniinating any em-
plovees hired to replace them. and 10 make those seven

£

emplovess whale {05 anv losses 10 wagee or henefits ther

SEaInY

T VIR T arnsyd T o Rl ORI VEC CakCulated
in the manner set forth . F. W. Woorwerti Compary, 96
NLRE 285 (1950), and any miterest thereon computed in
accordance with the formuia set cut in Ficrida Steel Cor-
poratior, 251 NLRB 651 (197%). ana Jus Plumbing &
Heating Co., 138 NLRB 716 (19625,

Having found that by serous and subsiantial viciations
of the Act and imterference with v omplovees’ free
choice the Respondent prevenied s fair election, 1 shail
recommend thet the Umon's election oblection be sus-
wained. the electicn sei aside, the peunion therefor dis-
missed. snd the Kesponceni ordered ic recognize and
bzrgam with the Unien ai iis request concerping the
rares of pay. wages, hours, and working conditions of its
emplovees in the unit found appreprnate herein

Upon the foregoing findings of fact, conclusions of
law, and the entire record, and pursuant to Section 10{c)
of the Act, 1 recommend the issuance of the feliowing:

ORDER??

The Respondent, Parker-Robb Chevrolet, Inc., Walnut
Creek. California, its officers, agents, successors, and as-
signs, shali:

1. Cease and desist from:

(a) Interrogating its employees conceruing their views
about union representation.

(b) Interrogating its employees concerning their and
other employees’ activities on behalf of Local 1065

(¢) Giving its employees the impression it is maintain-
ing a surveiliance of their activities on behaif of Local
1095.

(d) Threatening its employees with closure of its busi-
ness. discharge of its emplovees, and recpening the busi-
ness at a Jater date with new empioyees in ihe event they
seek and secure representation by Local 1095,

{e} Discharging its employees 10 discourage other &m-
ployee suppert of Local 1095 and to avoid recognizing
and bargaining with Local 1095 as the duly designated
collective-bargaining representative of a majority of its
employees within the foliowing unit:

All full-ume and regular part-time astomobile sules-
men empioyed by Parker-Robb Chevrolet. inc. a:
its Walnut Creek, California facility; excludiig all
crew chiefs, office cizrical empioyees, professional
emplovees, finance and insurance empioyecs, gUargs
and supervisors as definzd in the Act.

(f) Discharging its crew chiefs as part of its overali
plan 1o discourage its employees’ support of Local 1093
and 1o avoid tecognizing and bargaining with Loca! 1095
as the duly designated collective-bargaining representa-
tive of a majority of its emplovees within the aforesaid
unit.

(g) Refusing to bargain with Local 1095 concerning
the rates of pay, wages, hours, and workiig conditions of
its emipiovees within the aforementioned unit.

{hy In any orher manner interfering with, restraining,
or coercing its emplovees in the exercise of their rights
under Section 7 of the Act,

Take the following affirmepve action deugned 1o

[ ‘ &

5 NN Pur : FRE T
{a) Gfier 10 Doss, berger, Mitcnell, Ferez. <rentiic,
Jinkens, and Reeves reinstatement to their former posi-
tion or, if thcse positions no longer exisi, 10 subsantially
equivalent positions, if pecessary terminaiing any em-
plovees hired to replace them.
{b} Make whole the discriminatees named stove in the
manwer set forth in The Remedy section cf this Diecision.
{c)} Preserve and, upen reguest, make available (o the
Bozrd or ns agents. for examnafion and copyving, al

27 Ia fhe event no exceptions are fed as provided by Sec 10246 of
the Rules 2nd Repulauens of the National Labor Rejaticns Beatd. the
findings. conclusions, znd recommended Order herein shall, as providad
ir. Sec. 102.4% of the Rules and Regulaiions, be sdopted by the Board and
become its findings, conclusions, and Oraer, and ali cipeciions thereic
shall be deemed waived for all purposes.
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payroll records, social security payment records, time-
cards, personnel records and reports, and all other
records necessary to analyze the amount of backpay due
under the terms of this Order.

(d) Recognize and bargain with Automobile Sales-
men’s Union, Local 1095, affiliated with United Food &
Commercial Workers Union, AFL-~CIO, at its request,
concerning the rates of pay, wages, hours, and working
conditions of all full-time and reguiar part-time auto-
mobile salesman emploved by Parker-Robb Chevrolet,
Inc., at its Walnut Creek, California, facility, excluding
all crew chiefs, office clerical emplovees, professional
employees, finance and insurance emplovees, guards and
supervisors as defined in the Aci.

(e) Post at its premises at Walnut Creek. California,
copies of the attached notice marked “Appendix.’?*
Copies of said notice, on forms provided by the Regionzi
Director for Region 32, after being duly signed by its au-

thorized representative, shall be posted by the Respond-
ent immediately upon receipt thereof, and be maintained
by it for 60 consecutive days thereafter, in conspicuous
places, including all places where notices to employees
are customarily posted. Reasonable steps shall be taken
by the Respondent to ensure that said notices are not al-
tered, defaced, or covered by any other material.

() Notify the Regional Director for Region 32, in
writing, within 20 days from the date of this Order, what
steps the Respondent has taken to comply herewith.

IT 1S FURTHER RECOMMENDED that the Union’s objec-
tions to the election held in Case 32-RC-1044 are sus-
wsined, the election is set aside, and the petition is dis-
missed.

24 In the event that this Order is enforced by a Judgment of a United
States Court of Appeals, the words in the notice reading “Posted by
Order of the National Labor Relations Board” shall read “Posted Pursu-

ant 10 a Judgment of the United Siates Count of Appeals Enforcing an
Order of the National Labor Relations Boerd.”



