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Collyer Insulated Wire, A Gulf and Western Systems
-Co.-and Local Union 1098, International Brother-
~ hood. of Electrical Workers, AFL—CIO Case

1-CA-6916 - :

" August 20, 1971
’ . DECISION AND ORDER

On September 9, 1970, Trial Examiner James M.
Fitzpatrick issued his Decision in the above-entitled
proceeding, fmdmg that the Respondent had en-
gaged in and was engaging in certain unfair labor
practices and recommending that it cease and desist
therefrom and‘take certain affirmative action, as set
forth in the attached Trial Examiner’s Decision. The
Trial Examiner also found that Respondent had not
engaged in certain other unfair labor practices and
recommended dismissal of those allegations of the
complamt ‘Thereafter, the Respondent and the
General Counsel each filed exceptions to the Trial
Examiner’s ~Decision and a supporting  brief.

"The Natlona]l Labor Relations Board has reviewed
the rulings of the Trial Exammer made at the hearing
and finds that no prejudicial error was committed.
The’ ruhngs are hereby affitmed. The Board has
considered the Trial Examiner’s Decision, the excep-
tions and briefs, ‘and the entire record in this case,
and finds merit in certain of Respondent’s excep-
tions. Accordingly, we adopt the Trial Examiner’s
findings, conclusions, and recommendations only to
the extent consistent with our Decision herein.

The complaint_alleges and the General Counsel
contends.that Respondent v101ated Section 8(a)(5)
and ) of the Nafional Labor Relations Act, as
amended, by making assertedly unilateral changes in
certain wages and working conditions. Respondent
contends that ‘its authority to make those changes
was sanctioned by the collective-bargaining contract
between the parties and their course of dealing under
that contract. Respondent further contends that any
of its actions in excess of contractual authorization
should properly liave been remedied by grievance
and arbgtratlon proceedmg, as provided in the
contract.” We_ agree with Respondent’s contention
that ‘this d1spute is essentially a dispute over the
terms and meaning of the contract between the
Union and the Respondent. For that reason, we find
mefit in Respondent’s exceptions that the dispute
should have been resolved pursuant to the contract
and We shall dlS,mJSS the complaint.

I. THE ALLEGED UNILATERAL CHANGES

Respondent manufactures insulated electrical wir-
ing at its plant in Lincoln, Rhode Island. The Union
has represented Respondent’s production and main-
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tenance employees under successive contracts since
1937. The contract in effect when this dispute arose
resulted from lengthy negotiations commencing in
December 1968 and concluding with the execution of
the contract of September 16, 1969. The contract was
made effective from April 1, 1969, until July 2, 1971.

Respondent’s production employees -have histori-
cally been compensated on an-incentive basis. The
contract provides for, a job evaluation plan and for
the adjustment of rates, subject to the grievance
procedure, during the term of the contract. Through-
out the bargaining relationship, Respondent has
routinely made adjustments in_incentive rates to
accommodate new- or changed production methods.
The contract establishes. noninceative rates for
skilled maintenance tradesmen .but provides for
changes in those rates, also, pursuant to the job
evaluation plan, upon changes in or additions to the
duties of the classifications. The central issue here is
whether these contract provisions permitted certain
midcontract wage rate changes which Respondent
made in November 1969.

'A. The Rate Increase for Skilled Maintenance
Tradesmen

Since early 1968, Respondent’s wage rates for
skilled tradesmen have not been sufficiently high to
attract and retain the numbers of-skilled 'mainte-
nance mechanics and electricians required for -the
efficient operation of the plant. The record clearly
establishes, and the Trial Examiner-found, that other
employers in the same region paid “substantially
higher rates than those paid by Respondent.” In
consequence, the number- of skilled' maintenance
workers had declined from about 40 in January 1968
to about 30 in mid-1969, and Respondent had been
unable to attract employees to fill the resulting
vacancies.

During negotiations, Respondent several times
proposed wage raises for maintenance employees
over and above those being negotiated for the
production and maintenance unit generally. The
Union rejected those proposals and:the contract did
not'include any provision for such'raises. It is clear,
nevertheless, that the matter of the “skill -factor”
increase was left open, in some measure, for further
negotiations after the execution of the agreement.
The parties sharply dispute, however, the extent to
which the matter remained open and-the conditions
which were to surround further - discussions. The
Union asserts, and the Trial Examiner found, that
the Union was willing, and made known its willing-
ness, to negotiate further wage adjustments only:on a
plantwide basis, consistent with the job evaluation
system. Respondent insists that it understood the
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Union’s position to be that wage increases for
maintenance employees only might still be agreed to
by: the Union after the signing of the contract, if such
increases could be justified under the job evaluation
system.

At monthly meetings following conclusion of the
contract negotiations, Respondent and the Union
continued to discuss the Respondent’s desire to raise
the rates for maintenance employees. Finally, on
November 12, 1969, Respondent informed the Union
that 5 days thence, on November 17, Respondent
would institute an upward adjustment of 20 cents per
hour. The Union protested and restated its desire for
a reevaluation of all jobs in the plant. Respondent’s
representative agreed to consider such an evaluation
on a plantwide basis, upon union agreement to the
increase for the skilled tradesmen. The Trial Examin-
er found that the Union did not agree. The rate
increase became effective November 17, 1969.

B. Reassignment of Job Duties

One of the production steps, the application o
insulating material to conductor, is accomplished
through the operation of extruder machines. The
insulating material, in bulk, is forced to and through
the extruder die by a large worm gear. Each change
in the type of insulation used on an extruder requires
that the worm gear be removed and cleaned of
insulation remaining from the previous production
run. The removal, cleaning, and replacement of the
worm gear is performed approximately once each
week and requires approximately 40 minutes to 1
hour for each operation. Prior to November 12, 1969,
the worm gear removal and cleaning had been
performed by a team of two maintenance
machinists.! On November 12, Respondent directed
that future worm gear removals would be performed
by a single maintenance machinist with the assist-
ance of the extruder machine operator and helper.

C. Rate Increases for Extruder Operators

Respondent’s third change, also effective Novem-
ber 17, 1969, produced a rate increase for extruder
operators. It had been Respondent’s practice to
adjust the straight time earnings of extruder opera-
tors by a factor representing the amount of time
during an 8-hour shift when the extruder was in
continuous operation. Under that system, for exam-
ple, an operator who maintained his machine in
continuous operation for 8 hours was paid for 10
hours’ work. This incentive factor has never been
fixed by the contract and Respondent had, in the
past, changed the rate for various reasons. This
system of compensation operated somewhat to the

1 The Respondent had reassigned this work from operators to
machinists several years carlier without opposition from the Union.

detriment of first- and third-shift employees in that
third-shift employees incurred the nonproductive
time required to shut down production at the end of
each week, and the first-shift employees incurred that
required for starting operations each Monday. That
perceived inequity had stimulated numerous union
requests for adjustment. Respondent sought to
obviate this problem by com‘;:uting the operating
time on a weekly basis for each machine, determin-
ing the average incentive factor for all three shifts,
and computing pay from that average. In making this
change, Respondent gave the assurance that no
operator would suffer any loss of pay by virtue of the
revision. This was accomplished, in part, by raising
the previous maximum 10.0 incentive factor to a
range of from 10.3 to 10.6 hours’ pay for continuous
operation.

Another adjustment in computation related to a
pair of extruder machines which were equipped with
dual extruder heads so that each machine performed
a dual insulation function. Respondent had previous-
ly paid a 5-percent premium to operators of these
machines. On November 17, this premium was
adjusted upward to 7-1/2 percent.

Finally, on February 16, 1970, in response to
another complaint by the Union, Respondent restud-
ied the rate on two extruders, pursuant to its
contractual duty, and raised the incentive factor for
those machines from 103 to 10.5 pay hours.

II. RELEVANT CONTRACT PROVISIONS

The contract now in effect between the parties
makes provision for adjustment by Respondent in
the wages of its employees during the contract term.
Those provisions appear to contemplate changes in
rates in both incentive and nonincentive jobs. Thus,
article IX, section 2, provides:

The Corporation agrees to establish rates and
differentials of pay for all employees according to
their skill, experience and hazards of employ-
ment, and to review rates and differentials from
time to time. The Corporation agrees to pay ail
operators their average earnings for samples and
unusual processes; untimed portions of already
rated jobs will be paid for at an allowed pay hour
of 8.8 and adjustment in pay will be made after
the rate is fully established. It is agreed that
untimed portions of already rated jobs will be
studied within a maximum of one work week. In
the event that this time limit is not met, the
worker will receive his average hourly rate
starting as of the first day. However, no change in
the general scale of pay now in existence shall be
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made during the term of this Agreement. This
Article IX is applicable to the general wage scale,
but shall not be deemed to prevent adjustments in
individual rates from time to time to remove
inequalities or for other proper reasons.

Further evidence of the contractual intent to
permit Respondent to modify job rates subject to
review through the grievance and arbitration proce-
dures is found in article XIII, section 3, paragraph b,
covering new or changed jobs. That paragraph
provides that the Union shall have 7 days to consider
any new rating established by the Company and to
submit objections. Thereafter, even absent Union
agreement, it vests in the Company authority to
institute a new pay rate. The Union, if dissatisfied,
may then -challenge the propriety of the rate by
invoking the grievance procedure which culminates
in arbitration.

Finally, the breadth of the arbitration provision
makes clear .that the parties intended to make the
grievance and arbitration machinery- the exclusive
/forum for resolving contract disputes. By article IV
| of the contract the parties agree that the grievance

machinery “shall be adopted for any complaint or
dispute . . . which may arise between any employee
or group of employees and the Corporation. . . .”
That intent is further evidenced by the no-strike, no-
lockout provision, article XI, which declares, in part:
“All questions, disputes or controversies under this
Agreement shall be settled and determined solely
and exclusively by the conciliation and arbitration
procedures provided in this Agreement. . ..” A
grievance is defined as any controversy between an
employee and his supervisor or any controversy
between the Union: and the Respondent involving
“the interpretation, application or violation of any
provision of this-agreement or supplement thereto.”
The arbitration clause; article V, provides that “any
grievance” may be submitted to an impartial arbitra-
tor for decision and that the decision of the arbitrator
“shall be final and binding upon the parties” if not
contrary to law.

The full text of articles IV, V, IX, XI, and XIII is

contained in the Appendix.

Il. THE TRIAL EXAMINER’S DECISION

The Decision of the Trial Examiner reviews in
careful detail the Respondent’s actions which gave
rise to this proceeding. He finds that the subject of
the skill factor increase for maintenance tradesmen
was discussed at September and October meetings
and that Respondent’s decision to grant such an
increase was announced on November 12. The Trial
Examiner found that despite these discussions, the
Union did not accede to the proposed change. He

further found that the contract did not authorize
Respondent to act unilaterally in the matter and that
by so acting Respondent had sought to escape from
the basic wage framework established in the con-
tract. This, the Trial Examiner concluded, had been
in violation of Section 8(a)(5).

In considering the reassignment of duties related to
the worm gear removal, the Trial Examiner found
that the Employer’s actions were not sanctioned by
the contract and had not been made the subject of
bargaining between the Union and the Employer.
Accordingly, he found that, in this respect also,
Section 8(a)(5) had been violated.

Concerning changes in the computation of incen-
tive rates of extruder operators, the Trial Examiner
found that the matter had been discussed at two of
the three meetings and concluded that-the contract
and practice under it sanctioned Respondent’s
action. He found, in addition, that the Union had
available grievance mechanisms to compel further
bargaining if desired or, alternatively, that bargain-
ing had occurred in fact. L

IV. DISCUSSION.

We find merit in' Respondent’s exceptions that
because this dispute in its entirety arises from the
contract between the parties, and from the parties’
relationship under the conmtract, it ought to be
resolved in the manner which that contract pre-
scribes. We conclude that the Board is vested with
authority to withhold its processes in this case, and
that the contract here made available a quick and
fair means for the resolution of this dispute includ-
ing, if appropriate, a fully effective remedy for any
breach of contract which occurred. We conclude, in
sum, that our obligation to advance the purposes of
the Act is best discharged by the dismissal of this
complaint.

In our view, disputes such as these can better be
resolved by arbitrators with special skill and experi-
ence in deciding matters arising under established
bargaining relationships than by the application by
this Board of a particular provision of our statute.
The necessity for such special skill and expertise is
apparent upon examination of the issues arising from
Respondent’s actions with respect to the -operators’
rates, the skill factor increase, and the reassignment
of duties relating to the worm gear removal. Those
issues include, specifically: (a) the extent to which
these actions were intended to be reserved”to the
management, subject to later adjustment by griev-
ance and arbitration; (b) the extent to which the skill
factor increase should properly be construed, under
article IX of the agreement, as a “change in the
general scale of pay” or, conversely, as “adjustments



840 -DECISIONS OF NATIONAL LABOR RELATIONS BOARD

in individual rates . . . to remove inequalities or for
other proper reason”; (c) the extent, if any, to which
the procedures of article XIII governing new or
changed jobs and job rates should have been made
applicable to the skill factor increase here; and (d)
the extent to which any of these issues may be
affected by the long course of dealing between the
parties. The determination of these issues, we think,
is best left to discussions in the grievance procedure
by the parties who negotiated the applicable provi-
sions or, if such discussions do not resolve them, then
to an arbitrator chosen under the agreement and
authorized by it to resolve such issues.

The Board’s authority, in its discretion, to defer to
the arbitration process has never been questioned by
the courts of appeals,2 or by the Supreme Court.3
Although Section 10(a) of the Act clearly vests the
Board with jurisdiction over conduct which consti-
tutes a violation of the provisions of Section 8,
notwithstanding the existence of methods of
“adjustment or prevention that might be established
by agreement,” nothing in the Act intimates that the
Board must exercise jurisdiction where such methods
exist. On the contrary in Carey v. Westinghouse
Electric Corporation, 375 U.S. 261, 271 (1964), the
Court indicated that it favors our deference to such
agreed methods by quoting at length with obvious
approval the following language from the Board’s
decision in International Harvester Co.:*

There is no question that the Board is not
precluded from adjudicating unfair labor practice
charges even though they might have been the
subject of an arbitration proceeding and award.
Section 10(a) of the Act expressly makes this
plain, and the courts have uniformly so held.
However, it is equally well established that the
Board has considerable discretion to respect an
arbitration award and decline to exercise its
authority over alleged unfair labor practices if to do
so will serve the fundamental aims of the Act.

The Act, as has repeatedly been stated, is

2 Indeed, some courts have gone so far as to hold that the Board is
required, in certain circumstances, to defer to the arbitration process. See,
e.g., Sinclair Refining Company v. N.L.R.B., 306 F.2d 569 (C.A. 5); Timken
Roller Bearing Co. v. N.L.R.B., 161 F.2d 949 (C.A. 6).

3 Our dissenting colleague’s reliance on Amalgamated Assn. of Sheet,
Electric Railway & Motor Coach Employees v. Lockridge, 403 U.S. 274, is
misplaced. In the first place, that case, unlike this one, did not involve any
issue of interpretation or application of a collective-bargaining contract.
‘The dissent herein apparently overlooks that part of the opinion wherein the
court specifically noted that the enforcement of collective-bargaining
agreements was not an area preempted even by Federal law. Further, the
Supreme Court also noted that a specific exemption from preemption might
“arise where the Board affirmatively indicates that, in its view, pre-emption
would not be appropriate.” For the reasons stated herein, we view this as
such a case. :

4 138 NLRB 923, 925-926, enfd. sub nom. Ramsey v. N.L.R.B., 327 F.2d
784 (C.A. 7), cert. denied 377 U.S. 1003. In enforcing the Board’s decision,

primarily designed to promote industrial peace
and stability by encouraging the practice and
procedure of collective bargaining. Experience
has demonstrated that collective-bargaining
agreements that provide for final and binding
arbitration of grievance and disputes arising
thereunder, “as a substitute for industrial strife,”
contribute significantly to the attainment of this
statutory objective. [Emphasis supplied.]
In an earlier case, Smith v. Evening News Assn.5 the
Supremé Court had likewise observed that, “the
Board has, on prior occasions, declined to exercise its
jurisdiction to deal with unfair labor practices in
circumstances where, in its judgment, federal labor
policy would best be served by leaving the parties to
other processes of law.” As in Carey v. Westinghouse,
the decision carries a clear implication that the Court
approved the informed use of such discretion.

The policy favoring voluntary settlement of labor
disputes through arbitral processes finds specific
expression in Section 203(d) of the LMRA, in which
Congress declared:

- Final adjustment by a method agreed upon by
the parties is hereby declared to be the desirable
method for settlement of grievance disputes
arising over the application or interpretation of an
existing collective-bargaining agreement.
And, of course, disputes under Section 301 of the
LMRA called forth from the Supreme Court the
celebrated affirmation of that national policy in the
Steelworkers trilogy.8 :

Admittedly, neither Section 203 nor Section 301
applies specifically to the Board. However, labor law
as administered by the Board does not operate in a
vacuum isolated from other parts of the Act, or,
indeed, from other acts of Congress.” In fact, the
legislative history suggests that at the time the Taft-
Hartley amendments were being considered, Con-
gress anticipated that the Board would “develop by
rules and regulations, a policy of entertaining under
these provisions only such cases . . . as cannot be

the Seventh Circuit stated at p. 787, “Thus, the Supreme Court has held that
the Board has the discretion to defer to the decision of an arbitrator.” As
indicated, the Supreme Court denied certiorari.

5 373 U.S. 195, 198. ‘

8 United Steelworkers of America v. American Manufacturing Co., 363
U.S. 564; United Steelworkers of America v. Warrior & Gulf Navigation
Company, 363 U.S. 574; United Steelworkers of America v. Enterprise Wheel
& Car Corporation, 363 U.S. 593 (1960). .

7 “[TThe Board has not been commissioned to effectuate the policies of
the Labor Relations Act so single-mindedly that it may wholly ignore other
and equally important Congressional objectives. Frequently the entire scope
of Congressional purpose calls for careful accommodation of one statutory
scheme to another, and it is not too much to demand of an administrative
body that it undertake this accommodation without excessive emphasis
upon its immediate task.” Southern Steamship Company v. N.L.R.B.,, 316
U.S. 31,47 (1942). .
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settled by resort to the machinery established by the
contract itself, voluntary arbitration. . . .”8

The question whether the Board should withhold
its process arises,.of course, only when a set of facts
may present not only an alleged violation of the Act
but also. an alleged breach of the collective-bargain-
ing agreement subject to arbitration. Thus, this case
like each such case compels. an accommodation
between, on the .one. hand, the statutory policy
favoring the fullest use of collective bargaining: and
the arbitral process and, on the other, the statutory
policy favoring the fullest use of collective bargaining
and the arbitral process' and, on the other, the
statutory policy reflected by Congress’ grant to the
Board of 'exclusive jurisdiction to prevent unfair
labor practices.

We address the accommodation required here with
the benefit of the Board’s full history of such
accommodations in’similar cases. From the start the
Board has, case by case, both asserted jurisdiction
and declmed as the balance was struck on particular
facts and at various stages in the long ascent of
collective “bargaining to its present state of wide
acceptance. Those cases reveal that the Board has
honored the distinction* between two broad but
distinct classes of cases, those in which there has
been an arbitral award, and those in which there has
not.

In the former class of cases the Board has long
given hospltable acceptance to the arbitral process.
In Timken Roller’ Bearmg Company,® the Board
refrained from exercising jurisdiction, in deference to
an arbitrator’s decision, despite the fact that the
Board would otherwise have found that an unfair
labor I;Sr'actice had been committed. The Board

-explained “I]t would not comport with the sound

exercise of our administrative discretion to perm1t
the Union to seek redress under the Act after having
initiated arbitration proceedings which, at the Un-
ion’s request, resulted in a determination upon the
merits.” Id. at 501. The Board’s policy was refined in
Spielberg Manufacturmg Company,® where the
Board established the now settled rule that it would
limit its inquiry, in the presence of an arbitrator’s
award, to whether .the procedures were fair.and the
results not repugnant to the Act.

In those cases in which no award had issued, the
Board’s guidelines have been less clear. At times the
Board has dealt with the unfair labor practice, and at
other times it has left the parties to their contract

3 S. Rep. No 105, SOth Cong,, 1st Sess. 23; Leg. Hist. of the LMRA 1947,
p-429.

9-70 NLRB 500.

10 112 NLRB 1080, 1082.

11 47 NLRB 694, enfd. in pertinent part 141 F2d 785 (C.A. 9).

12 See, e.g., McDonnell Awrcraft Corporation, 109 NLRB 930; Benus

remedies. In an early case, Consolidated Aircraft
Corporation, 11 the Board, after pointing out that the
charging party had -failed to utilize the grievance
procedures, stated:
[I}t will not effectuate the statutory policy of
encouraging the practice and procedure of collec-
tive bargaining for the Board to assume the role
-of policing collective contracts between employ-
ers and labor organizations by attempting to
decide whether disputes as to the meaning and
administration of such contracts constitute unfair
labor practices under the Act. On the contrary,
we believe that parties to collective contracts
would thereby be encouraged to abandon their
efforts to dispose of disputes under the contracts
through collective bargaining or through the
settlement procedures mutually agreed upon by
them, and to remit the interpretation and admin-
istration of their contracts to the Board. We
therefore do not deem it wise to exercise our
jurisdiction in such a case, where the parties have
not exhausted their rights and remedies under the
contract as to which this dispute has arisen.
The Board has continued to apply the doctrine
enunciated in Consolidated Aircraft, although not
consistently.12
Jos. Schlitz Brewing . Company,13 is the most
significant recent case in which the Board has
exercised its discretion to defer. The underlying
dispute in Schlitz was strikingly similar to the one
now before us. In Schlitz the respondent employer
decided to halt its production line during employee
breaks. That decision was a departure from an
established practice of maintaining extra employees,
relief men, to fill in for regular employees during
breaktime. The change resulted in, among other
things, elimination of the relief man job classifica-
tion. The change elicited a union protest leading to
an unfair labor practice proceeding in which the
Board ruled that the case should be “left for
resolution within ‘the framework of the agreed upon
settlement procedures.” The majority there explained
its decision in these words:

Thus, we believe that where, as here, the
contract clearly provides for grievance and
arbitration machinery, where the unilateral action
taken is not designed to undermine the Union
and is not patently erroneous but rather is based
on a substantial claim of contractual privilege,
and it appears that the arbitral interpretation of
the contract will resolve both the unfair labor

Brothers Bag Company, 143 NLRB 1311; Flintkote Company, 149 NLRB
1561. In the recent decision of Dresser Industrial Valve & Instrument
Duision, Dresser Industries, Inc, 178 NLRB No. 51, fn. 1, the Board
specifically disavowed a statement by the Trial Examiner that Consolidated

Aircraft had m effect been overruled.
13 175 NLRB No. 23.
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practice issue and the contract interpretation
issue in a manner compatible with the purposes of
the Act, then the Board should defer to the
arbitration clause conceived by the parties. This
particular case is indeed an appropriate one for
just such deferral. The parties have an unusually
long established and successful bargaining rela-
tionship; they have a dispute involving substan-
tive contract interpretation almost classical in its
form, each party asserting a reasonable claim in
good faith in a situation wholly devoid of
unlawful conduct or aggravated circumstances of
any kind; they have a clearly defined grievance-
arbitration procedure which Respondent has
urged the Union to use for resolving their dispute;
and, significantly, the Respondent, the party
which in fact desires to abide by the terms of its
contract, is the same party which, although it
firmly believed in good faith in its right under the
contract to take the action it did take, offered to
discuss the entire matter with the Union prior to
taking such action. Accordingly, under the
principles above stated, and the persuasive facts
in this case we believe that the policy of
promoting industrial peace and stability through
collective -bargaining obliges us to defer the
parties to the grievance-arbitration procedures
they themselves have voluntarily established. {175
NLRB No. 23, sl. op.-at 5-6. Footnotes omitted.]

The circumstances of this case, no less than those
in Schlitz, weigh heavily in favor of deferral. Here, as
in Schlitz, this dispute arises within the confines of a
long and productive collective-bargaining relation-
ship. The parties before us have, for 35 years,
mutually and voluntarily resolved the conflicts which
" inhere in collective bargaining. Here, as there, no
claim is made of enmity by Respondent to employ-
ees’ exercise of protected rights. Respondent here has
credibly asserted its willingness to resort to arbitra-
tion under a clause providing for arbitration in a very
broad range of disputes and unquestionably broad
enough to embrace this dispute.

Finally, here, as in Schlitz, the dispute is one
eminently well suited to resolution by arbitration.
The contract and its meaning in present circum-
stances lie at the center of this dispute. In contrast,
the Act and its policies become involved only if it is
determined that the agreement between the parties,
examined in the light of its negotiating history and
the practices of the parties thereunder, did not
sanction Respondent’s right to make the disputed
changes, subject to review if sought by the Union,
under the contractually prescribed procedure. That
threshold determination is clearly within the exper-

14 See, ¢.g., Atlanta Newspapers, 43 LA 758 (1964); American Welding, 45
LA 812 (1965). :
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tise of a mutually agreed-upon arbitrator. In this
regard we note especially that here, as in Schlitz, the
dispute between these parties is the very stuff of
labor contract arbitration. The competence of a
mutually selected arbitrator to decide the issue and
fashion an appropriate remedy, if needed, can no
longer be gainsaid.14

We find no basis for the assertion of our dissenting
colleagues that our decision here modifies the
standards established in Spielberg for judging the
acceptability of an arbitrator’s award. Spielberg,
supra at 1082, established that such awards would not
be contravened by this Board where:

[T]he proceedings appear to have been fair and

regular, all parties had agreed to be bound, and

the decision of the arbitration panel is not clearly

repugnant to the purposes and policies of the Act.
As already noted, the contract between Respondent
and the Union unquestionably obligates each party
to submit to arbitration any dispute arising under the
contract and binds both parties to the result thereof.
It is true, manifestly, that we cannot judge the
regularity or statutory acceptability of the result in
an arbitration proceeding which has not occurred.
However, we are unwilling to adopt the presumption
that such a proceeding will be invalid under Spielberg
and to exercise our decisional authority at this
juncture on the basis of a mere possibility that such a
proceeding might be unacceptable under Spielberg
standards. That risk is far better accommodated, we
believe, by the result reached here of retaining
jurisdiction against an event which years of experi-
ence with labor arbitration have now made clear is a
remote hazard.

Member Fanning’s dissenting opinion incorrectly
characterizes this decision as instituting “compulsory
arbitration” and as creating an opportunity for
employers and unions to “strip parties of statutory
rights.”

We are not compelling any party to agree to
arbitrate disputes arising during a contract term, but
are merely giving full effect to their own voluntary
agreements to submit all such disputes to arbitration,
rather than permitting such agreements to be side-
stepped and permitting the substitution of our
processes, a forum not contemplated by their own
agreement. ~

Nor are we “stripping” any party of “statutory
rights.” The courts have long recognized that an
industrial relations dispute may involve conduct
which, at least arguably, may contravene both the
collective agreement and our statute. When the

parties have contractually committed themselves to

mutually agreeable procedures for resolving their
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disputes during the period of the contract, we are of
the view that those procedures should be afforded
full opportunity to function. The long and successful
functioning of grievance and arbitration procedures
suggests to us .that in the overwhelming majority of
cases, the utilization of such means will resolve the
underlying dispute and make it unnecessary for
either party to follow the more formal, and sorie-
times lengthy, combination of administrative and
judicial litigation provided for under our statute. At
the same time, by our: reservation of jurisdiction,
infra, we guarantee that there will be no sacrifice of
statutory rights if the parties’ own processes fail to
function in a manner consistent with the dictates of
our law. This approach, we believe, effectuates the
salutary policy announced in Spielberg, which the
dissenting opinion correctly summarizes as one of
not requiring the “serious machinery of the Board
where the record indicates that the parties are in the
process of resolving their dispute in a manner
sufficient to effectuate the ‘policies of the Act.”

We are especially mindful, finally, that the policy
of this Nation to avoid industrial strife through
voluntary resolution of industrial disputes is not
static, but is dynamic. The years since enactment of
Section 203(d) have been vital ones, and the policy
then expressed has helped to shape an industrial
system in which the institution of contract arbitra-
tion has grown not only pervasive but, literally,
indispensable.1> The Board has both witnessed and
participated in the growth, a complex interaction
where the growth of arbitration in response to
Congress’ will has called forth and nurtured gradual-
ly broader conceptions of the basic policy. The
Supreme Court which in Lincoln Mills, 16 first upheld
the enforceability of agreements to arbitrate disputes
has recently, in Boys Markets, Inc. v. Retails Clerks, 17
suggested that arbitration has become “the central
institution in the administration of collective bar-
gaining contracts.” 18 After Boys Market it may truly
be said that where a contract provides for arbitra-
tion, either ‘party has at hand legal and effective
means to ensure that the arbitration will occur. We
believe it to be consistent with the fundamental
objectives -of Federal law to require the parties here
to honor their contractual obligations rather than, by

15 “Ag labor organizations grew in strength and developed toward
maturity, congressional emphasis shifted from protection of the nascent
labor movement to the encouragement of collective bargaining and to

casting this dispute in statutory terms, to ignore their
agreed-upon procedures. ,

V. REMEDY

Without prejudice to any party and without
deciding.the merits of the controversy, we shall order
that the complaint herein be dismissed, but.we shall
retain jurisdiction for a limited purpose. Qur decision
represents a developmental step in the Board’s
treatment of these problems and the controversy here
arose at a time when the Board-decisions may have
led the parties to conclude that the Board approved
dual litigation of this controversy before the Board
and before an arbitrator. We are also aware that the
parties herein have not resolved their dispute by the
contractual grievance and arbitration procedure and
that, therefore, we cannot now inquire whether
resolution of the dispute will comport with the
standards set forth in Spielberg, supra. In order to
eliminate the risk of prejudice to any party we shall
retain jurisdiction over this dispute solely for the
purpose of entertaining an appropriate and - timely
motion for further consideration upon a proper
showing that either (a) the dispute has not, with
reasonable promptness after the issuance' of this
decision, either been resolved by amicable settlement
in the grievance procedure or submitted promptly to
arbitration, or (b) the grievance or arbitration
procedures have not been fair and regular or have
reached a result which is repugnant to the Act.1?

ORDER

Pursuant to Section 10(c) of the National Labor
Relations Act, as amended, the National Labor
Relations Board orders that the complaint herein be,
and it hereby is, dismissed; provided, however, that:

Jurisdiction of this proceeding is hereby retained
for the limited purposes indicated in that portion of
our Decision and Order herein entitled “Remedy.”
MEMBER BROWN, concurring:

I agree that the Board should defer to the
applicable grievance arbitration machinery of the
parties’ collective-bargaining agreement. Federal
labor policy, as proclaimed by Congress and the
Supreme Court, both encourages the voluntary
not without its imperfections. But the fact that some 95 percent of collective

agreements currently look to arbitration as the means of resolving disputes
which the parties are unable to resolve in the course of their grievance

administrative techniques for the peaceful resolution of industrial disp
This shift in efphasis was accomplished, however, without extensive
revision of many of the older enaciments. . . . Thus it became the task of
the' courts to accommodate, to-reconcile the older statues with the more
recent ones. Boys Markets; Inc. v. Retail Clerks Umon, Local 770,398 U S.
235, 251 (1970). :

16 Textile Workers Union of America v. Lincoin Mills of Alabama, 353
U.S. 448 (1957).

' 17 398°ULS. 235, 252 (1970).
18 As Member Jenkins points out, the arbitral process, like any other, is

demonstrates both the accuracy of the Supreme Court’s
characterization and the continuing vitality of arbitration. Its successes
suggest that we are here respecting substance and not mere “mystique.”

19 See Port Drum Company, 170 NLRB No. 51, and 180 NLRB No. 90;
cf. Dubo Manufacturing Corporation, 142 NLRB 431. Protection of the
parties” interests in the manner herein avoids any problems that might
otherwise arise under Section’'10(b) of the Act. See N.L.R.B. v. Central
Power & Light Company, 425 F.2d 1318, 1320 (C.A. 5). See also Section
102.48(d) of the Board’s Rules and Regulations and Statements of
Procedure, Series 8, as-amended.
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resolution by parties of their disputes and requires
that they resolve such differences through their own
agreed-upon methods where, as in the instant case,
their agreement prov1des that “All questions, dis-
putes, or controversies under this Agreement shall be
settled and determined solely and exclusively by the
conciliation' and arbitration procedures provided in
this agreement.” This is not the first time I have
addressed this matter;2° but I do so-again because of
the importance’ of the issue and because my own
approach differs somewhat. from that of my col-
leagues of the majority.

The widespread use of gnevance—arbltratlon proce-
dures ‘shows that the labor industrial community
views such procedures as an integral part of
collective- bargaining 2! In fact, grievance procedures
glve meaning’ to the statement that collective bar-
gaining is a continuous process. That this is so can be
seen by even a cursory view of the role played by
grievances. They are the foremost means for imple-
mentation, application, and interpretation of a
collective-bargaining agreement on a day-to-day
basis. Grievances concern questions of fact, of
application of general rules to particular situations,
and of resolution of conflicting sections of the
agreement. Grievances serve such other diverse
purposes as a device to save face, a channel of
communication, and a means of defining and
recording problems of the industrial environment.

The scope, both in function and utilization, of
grievance arbitration is by itself sufficient reason to
consider deferring to that process. The grievance-
arbitration process is one of the most important tools
of collective bargaining, and the raison d’etre of the
National Labor Relations Act is to encourage
collective bargaining.22 As stated by the Supreme
Court:

The present federal policy is to promote mdustnal
stabilization through the collective bargaining
agreement. [Citation omitted.] A major factor in
achieving industrial peace is the inclusion of a

20 See, ¢.g., my separate opinions in Raytheon Company, 140 NLRB 883,
888; Cloverleaf Division of Adams Damry Co., 147 NLRB 1410, 1425; Leroy
Machine Co., Inc., 147 NLRB 1431, 1434; Thor Power Tool Company, 148
NLRB 1379, 1381; Gravenslund Operating Company d/b/a Washington
Hardware and Furniture Co., 168 NLRB 513, 515; Uniws, Inc., 169 NLRB
37; McLean Trucking Company, 175 NLRB No, 66; Eastern Illinois Gasand
Securities Compary 175 NLRB No. 108; Dtgrton Typographic Service, Inc,
176 NLRB No. 48; Steves Sash and Door, Inc., 178 NLRB No. 27; Dresser
Industrial Valve & Instrument Division, 178 NLRB No. 51; Umon Carbide
Corporation, 178 NLRB No. 81; Iron Workers Local 229 (Bethlehem Steel
Corp.), 183. NLRB No. 35; Macy’s Califorma, 183 NLRB No. 47; and
Consohdated Foods Corporation, 183 NLRB No. 78.

21 In a continuing comprehensive study of collective-bargaining agree-
ments, the Bureau of Labor Statistics reports. that all but 1 percent of the
agreements studied included a procedure for handling grievances and that
94 percent of the agreements provided for artatration. The BLS study points
out that arbitration provisions have increased in prevalence from 74 percent
in 1944, 83 percent mn 1949, and 89 percent in 1952. U.S. Department of

provision for arbitration of grievances in the

‘collective bargaining agreement.23
Certainly great damage could be done to the entire
system of grievance arbitration, and to the process of
collective bargaining, if parties believed they could
ignore an agreed-upon method of settling disputes.
Since in most cases deferring to arbitration will
encourage collective ‘bargaining, the - Board; in
carrying out the Act’ s|purpose,. 'should see that full
play is given to the arbitral process. In my view, the
Board’s role js to determiné those situations‘in which
the cause of industrial peace through collective
bargaining will be better served by deferring to the
arbital process and thereby requiring the parties to
resolve their differences by the machinery of the1r
own agreement.

In Elgin, Joliet & Eastern Railway Co v, -Burley, 2‘}
the Supreme Court explicated the traditional differ-
ences between those contract disputes which look to
the acquisition of rights in the futuré and those which
involve claims of rights accrued in the past. The
Court at 723 said:

The first relates to dispute over the formation
of collective agreements or efforts to secure them.
They arise where there is no such agreement or
where it is sought to change the terms of one, and
therefore the issue is not whether an existing
agreemeni controls the controversy. They look to
the acquisition of rights for the future, not.to
assertion of rights claimed to have vested i n, the
past.

The second class, . however, contemplates the
existence of a collective agreement . alréady
concluded or, at any rate, a situation in which no
effort is made to br;ng,about a formal.change.in
terms or to create a new one. The dispute relates
either to the meaning or proper application of a
particular provision with reference to a -specific
situation or to an omitted case. In the lagter event
the claim is founded upon some incident of .the
employment relation, or asserted one,-independ-
ent of those covered by the collective agreement

Labor, Major Collective Bargammg Agreements; Gnevance Procedures, BLS
Bulletin 1425-6 (1964); -and :Arbitration Procedures, BLS Bulletin 1425-6
(1966). These studies are based on 1,717 agreements, each covering 1,000
workers or more, representing nearly all agreements of this size, exclusive of
railroad, airline, and government agreements. BLS has not included Jomt
councils, which have no impartial party, in the, arbitration statistics,

The Bureau of National Affairs substantiates the wxdespread use of
grievance-arbitration procedures, stating, “Almost all contracts now contain
provisions for arbitration.” Collective Bargammg——Npganatmns and Con-
tracts, Sec. 51.26 (BNA, Washington, D,.C.).

22 See Sec. 1 of the Act, the last paragraph of which reads m part, “Itis
hereby declared to be the policy of the United States 1o eliminate the causes
of certain substantial obstructions to the free flow of commerce and to
mitigate and elimmate these obstructions when they have occurred by
encouraging the practice and procedure of collective bargaming . . . .

23 United Steelworloers v. Warrior & Gulf Navigation Co., 363-U.S. 574,
578

24 325U.8. 711
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e.g., claims on account of personal injuries. In

- either case the claim is to rights accrued, not

merely to have new ones created for the future.
This distinction forms an integral part of ‘my
approach to arbitration and the Board.

In my view, arbitration properly serves the func-
tion of resolving differences about agreements
prewously réached,- and not as a means for the

“acquisition ‘of future rights”; for I do not view
arbitration as a-substitute for collective bargaining.
Thus, the Board should assure itself that “the
requested deferral to arbitration encompasses mat-
ters-which have been subjected to collective- bargain-
ing, The Board should not defer where the dispute is
not covered by the contract and, therefore; involves
the acq}usrt"ron of new rights.zs I would Teach a
different result where the contract is ambiguous.2 In
such a case a party may be exercising an accrued
right, and the _party’s action might be justified by the
ultimate interpretation ofthe contract Thus, T would
defer 'where a good-faith dispute over the interpreta-
tion or apPhcauon of a contract ex1sts, because it is
in such instances that deferral will encourage
collective bargammg

“Under this concept, it makes no difference whether
there has been an a:rbrtratron award or not. Deferral
in’ either casé will encourage collective bargaining,
Where there has been an award, as in Spielberg, 112
NLRB '1080; deferral téquires the parties to abide by
their agreement that disputes shall be settled by
grievance arbitration. If the Board were to decide
such a case on the merits, it would permit the parties
to ignore their agreement. This would ill serve the
statutory purpose of encouraging - collective bargam_
ing, especially where that part of the agreement the
parties could” ignore'is itself an mtegral part of the
bargaining process.. Likewise, failure to defer where
there has” been no award also would permit the
partres to cucumvent their arbrtratton agreement by
coming to the Board before pursuing their grievance.

The deferral policy should be applied to disputes
covered by ‘the coﬂectrve-bargammg agreement and
subject to arbitration whether the disputes involve
alleged v1olatlons of Section “8(a)(5), (3), or (1) or
whether brought by the employer the union, or an
employee. It is inconsistent with the statutory policy
favoring arbitration for the Board to resolve disputes
wlnch, Whﬂe cast as ‘unfair labor practlces, essentially

28 See, eig,, my separate opimons in Cloverleaf Division ofAdams Dary
Co., supra;and Leroy Machne Co., supra.

28 See, e, .8, Bemis Brothers Bag Company, 143 NLRB 1311 (1963 panel
of Meinbers Rodgers, Farining and Brown), citing United Telephone
Company ‘of the” West-and United Utilities, Incorporated, 112 NLRB 779, and
Consolidated  Aircraft Corporation, 47 NLRB 694, 706; and The Flintkote
Company, 149 NLRB 1561. |

27 Of course, an employee may oppose ‘acts of his union which are
violative of.its duly to fair fepresentation, as in Miranda Fuel Company, Inc.,
140 NLRB 181; Hughes Tool Company, 141 NLRB 1573. Cf. Black-Clawson
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involve disputes with respect to. the interprétation-or
application of the contract and which the ‘arbitrator
can put to rest. That .the employer-and union are
bound by their agreement is fundamental to collec-
tive ‘bargaining: I also believe that an employee ‘is
bound by the acts of his bargaining agent.?” If an
employee could initiate and repudlate the acts of his
duly “designated representitive at his whim, the
statutory objective of fostering voluntary ‘settlements
by parties to collective-bargaining agfeements can-
not be attained. This was not intended by Congress
and is contrary to the fundamental purposes of the
Act.28

In my opinion deferral would serve only a hrmted
purpose in representatron cases. I have  serious
reservations about applying the same standards to
representation cases as I would apply, to unfair labor
practices cases. For this reason I did not sign the
Raley’s case2? in which the Board applied Spielberg
principles to representation cases. Representation
proceedings generally involve the very questions of
whether there will be a collective-bargaining arrange-
ment and, if so, to what extent. The standards for
Board determinations of units are to assure employ-
ees the fullest freedom in exercising the rights
guaranteed by the Act. Public interest considerations
in the determination of the boundaries of the
bargaining unit- precludes, in my view, surrender of
this function to private parties. This:is not to say that
Board election procedures should completely ignore
the “availability of arbitration. In-Pacific Tile and
Porcelain Company;3° the Board deferred ruling on
challenges to the voting eligibility of two individuals
whose discharges . were the subject of pending
grievance action. This is an example of a situation in
which an arbitrator’s- determination piesents no
conflict with the Board’s essential fole in representa-
tion cases: Defemng mn representatlon cases in other
circumstances, in my -opinion, might frustrate the
purpose of encouraging collective bargaining.

One other area in which -I would not defer to
arbitration is'where there has been a’ repudlatlon of
the collectlve-bargamng process “In such a'situation
the desirability of encouraging Tesort to arbitration
must yield to the Board’s duty to protect the
bargaining process. Deferral, of course, would not
encourage bargaining where ‘the very process of
Company, Inc. v. International Association of Machinists, Lodge 355, 313 F.2d
179, 184-186 (C.A. 2).

28 Although Sec. 1 of the Act states that one of the Act’s purposes is to
protect workers, it is modified by language to the effect that the protectron
is for the purpose of permitting collective bargalmng. And, of course, where
there is arbitration there is° an established and: continuing collective-
bargaining relationship, to which an employee’s interest is subject.

2 Raley’s Inc., 143 NLRB 256,
3 137 NLRB 1358.
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bargaining; including grievance arbitration, has been
repudiated;and is, in effect, nonexistent.

Turning to.the instant case, the issue of deferral is
clearly presented Although neither party instituted
the contractual grievance procedure, Respondent at
the hearing ; and in its exceptions has raised the issue.
The record estabhshes, and the Trial Examiner
found, that the, collectrve-Bargammg agreement
contains’ provisions pertinent to the alleged unfair
labor practice. In my,opinion, the bargaining process
here can best be protected by deferral. Accordingly, I
would not consider the merits of this case but would
defer to the applicable grievance machmery, that
being the agreed upon method which the parties have
voluntarily bound themselves to use in resolvmg such
disputes. 1 would, therefore, dismiss the complamt
but retain Jurrsdlctlon for the purposes set forth in
the majority opinion.

MimBER FANNING, dissenting: ) :

As found by the Trial Examiner, Respondent’
changes, alleged by the General Counsel to be
violative of Section 8(a)(5) of the ‘Act, fall into two
categories: (1) changes in the incentive system as it
related ' to extruder operators; instituted by Respon-
dent on November 17, 1969, and Februaty 16, 1970;
(2) wage increases-of 20 cents per hour for skllled
employees in labor grades -3A,4B, and 5C, instituted
on November 17, 1969, and a related change,
effective November 12, 1969, whereby an extruder
operator and his helper substituted for a skilled
mechanic in' the change of the worm gear. With
respect to (1), the Trial Examiner found that these
changes were made in-accordance with past practice,
were not inconsistent with the collective-bargaining
agreement,. and, in any event, Respondent had
fulfilled its bargaining obligations as to these matters.
With respect to. (2), the Trial Examiner found that
such, changes were unilateral rather than the result of
collectlve bargaining and could not be justified in the
context of this case. His conclusron was based upon
the, hlstory of negotiations between the parties, the
collectlve-bargammg agreement, and the scope of the
substantial wage increase for a whole class of
employees. He pointed out that again and again
during negotiations for.the September 1969 contract
Respondent had attempted to secure from the Union
an agreement to include in the contract a negotiated
skill factor for the above skilled labor grades. The
Union was adamant in refusing to negotiate for a
special group . of -employees and took the firm
position that any reevaluation of pay rates for skilled
employees must be.accompanied by a reevaluation of
all jobs. Accordingly, while article IX, section 2, of
the' contract grants Respondent the right to make
“adjustments-in individual rates from time to time

. .7 it further provides that . . . no change in the

general scale.of pay now in existence shall be made
during the .term of . this agreement.” The Trial
Examiner concluded that the 20-cent-per-hour in-
crease for skilled- employees was more general than
individual and was not sanctioned by the contract in
terms of a special skill factor.

Following execution of the contract the Respon-
dent sought again, as it had during negotiations, to
secure the right to treat skilled employees on a
preferential basis. Again the Union . refused._ to
négotiate for a particular group, but mdlcated a
willingness to agree to additional wage adjustments
for all employees within the job evaluation system.
While Respondent agreed to reevaluate all jobs, it
insisted nevertheless on umlaterally establishing' an
immediate 20-cent-per-hour increase for labor grades
3A, 4B, and. 5C without bargaining with the, Union
and in derogation of the pay scale the part1es had
established for this group of - employees in the
controllmg collective-bargaining agreement. At
about . the same time Respondent ordered the
extruder operator and his ;helper, who would not
receive the added skill factor of the mechanics, to
take the place of a mechanic in the job of changing
the worm gear. In this manner, the Trial Examiner -
found that the. Respondent attempted umlaterally to
escape the basic frame, of the wage bargain struck
with the Union in their labor contract.

I agree with the Trial Examiner that the wage
increases for skilled employees only and the related
worm gear change were properly subjects for
collective bargaining and that Respondent. violated
Section 8(2)(5) and (1) of the Act by instituting these
changes unilaterally.

In'a novel decision with far-reaching implications a

majority of this Board in the instant case refuses even
to consider the alleged unfair labor practices’ con-
cluding merely that. the Board’s “obligation to
advance the purposes of the Act is best discharged by
the dismissal of 'this complaint. * The majority’s
refusal to assert the authority granted to it by
Congress under Sectlon 10(a) of the Act is based
solely on the ground that the collectwe-bargarmng
agreement between the Union and the Respondent
contains a standard grievance arbitration procedure,
culminating in binding arbitration.

Admittedly, the Union or any of its members had a
contractual right to institute grievance with” respect
to the Respondent’s changes and to secure the
benefit of an eventual ruling by an arbitrator. No
is no indication that the charging party or its
members voluntatily desire to do so. Contrary to the
majority, the arbitration provision does not make it
clear that the parties intended “to make the griev-
ance and arbitration machinery the exclusive forum
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for resolving contract disputes.” Section 1, article IV,
of the contract sets forth the procedure for “any
complaint-or dispute,” as noted by the majority, but
further provides that the grievance procedure. is
“subject to the rights of individual employees as
provided for in' the 'Labor-Management Act of
1947.” Under article 'V (arbitration) the parties
further agreed that “The arbitration shall be held
under the Voluntary Labor Arbitration Rules of the
American Arbitration Association and the parties
agree that the decision of the arbitrator shall be final
and binding upon the parties, providing such award
will not conflict with any rules or regulations or laws of
the Federal Government. . . .” (Emphasis supplied.)
Moreover, ‘section 3, article IV, of the contract
specifically provides that grievances not presented or
advanced within the time limits set forth in sections 1
and 2 “shall be deemed to be settled and shall not be
reprocessed.” The time limits for the resolution of
grievances with respect to -these unilateral changes
have passed and, so far as the collective-bargaining
agreement is concerned, those putative grievances
must be deemed to be settled.

Clearly then the effect of the majority’s decision is
a direction to the parties to arbitrate a .grievance
which is no longer contractually arbitrable. The
complaint is dismissed, but jurisdiction is retained,
presumably to give the Union an opportunity to file
a grievance under a time-expired contractual provi-
sion, with the implicit threat to the Respondent that
the Board will assert jurisdiction, upon a proper
motion, if Respondent is-unwilling now to submit to
arbitration. The majority’s insistence that the parties’
statutory rights cannot be adjudicated in this case
except through the authority of an arbitrator verges
on the practice of compulsory arbitration. Histerical-
ly, in this country voluntarism has been the ‘essence
of private ‘arbitration of labor disputes. Neither
Congress nor the courts have attempted to coerce the
parties in collective bargaining to resolve their
grievances through arbitration. Compulsory arbitra-
tion has been regarded by some as contrary to a free,
democratic society. Collective-bargaining agree-
ments, such as the one in the instant case, give
aggrieved parties the right to file grievances and to
present their disputes to an arbitrator. The element
of compulsion has been deliberately omitted. To
establish the principle, as a matter of labor law, that
the parties to a collective-bargaining agreement
must, in part, surrender their protection under this
statute as a consequence of agreeing to a provision
for binding arbitration of grievances will, in my view;
discourage rather then encourage the arbitral process
in this country. Many may decide they cannot afford
the luxury of 'such “voluntary” arbitration.
. This is not the first time the Board has attempted to

force the parties in collective bargaining to agree to
terms thought desirable by the Board for policy
reasons. In Local 357, Teamsters v. N.L.R.B:;; 365
U.S. 667, the Board attempted to regulate hiring halls
by prescribing nondiscriminatory standards for
referral of employees. The Supreme Court reversed,
holding ‘that the Board did not have the power to
compel the inclusion or exclusion of hiring halls in
collective-bargaining agreements’ or to impose upon
the parties more regulation than the Act affords. If
so, the Court held; “Congress not the Board is the
agency to do it.” Ibid, 677. In H. K. Porter Co. v.
N.LR.B, 397 U.S. 99, the Court of Appeals for the
District of Columbia had approved the Board’s.order
compelling an employer ‘to agree to the ‘Union’s
proposed checkoff clause in a collective-bargaining
agreement. Again the Supreme Court' reversed,
holding that the Act was based on the fundamental
premise of “private bargaining under government
supervision of the: procedure "alone, without any
official compulsion over the actual terms of the
contract.” Ibid, 108. The court.concluded that it was
“the job of Congress, not the Board or the courts
. . .” to consider the desirability of remedial power
for the Board, broader than the statute contemplat-
ed. Ibid, 109. . |

Similarly, I believe that the establishment of a
policy designed to force employees to.relinquish any
portion of their statutory rights is a matter for
Congress, not this Board, -to- decide.: Nor has
Congress been loath to express its legislative will in
designating a specific forum other than the Board for
the ‘resolution of labor disputes. In -Sections
8(b)@XD) and. 10(k) Congress specifically provided
that a “voluntary method” for the adjudication of
jurisdictional disputes was preferable to Board
intervention. No such preference has been indicated
by Congress or the Supreme Court for alleged
violations of Section 8(a).

I do not mean to suggest that the Board has no
discretion to give weight and consideration to an
arbitrator’s award in an appropriate case. Even an
unresolved minimal alleged unfair labor practice,
involving the interpretation of specific contractural
provisions, may not require the serious machinery of
the Board where the record indicates that the parties
are in the process of resolving their- dispute in a
manner sufficient to effectuate the policies of the
Act. The Spielberg (Spielberg Manufacturing Co.; 112
NLRB .1080) line of cases, with some variation, has
been settled Board law for the past 16 years. There
the Board held that it would recognize an arbitrator’s
award where “the proceedings appear to have been
fair and regular, all parties had agreed to be bound,
and the decision of the arbitration panel is not
clearly repugnant to the purposes and policies of the
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Act.” Subsequent decisions of the Board in this area
of labor law have relied primarily upon the above
rationale. In. Dubo Manufacturing, 142 NLRB 431,
the parties had been ordered by a United- States
district court to utilize their grievance and arbitration
procedure,. The Board deferred action on the
complaint .pending completion of the, arbitration
proceeding -and . notification. to the Board thereof.
The meshing of the Board’s processes with those of
arbitration is, as the Supreme Court noted in Carey v.
Westinghouse - Corporation, 375 U.S, 261, 271, “at
times closely brigaded.” Where the parties have
arbitration of a labor dispute available to them, the
Board’s' encouragement of the use of that process
does not begin in Washington after the case has been
fully litigated before a Trial Examiner.

. In practice, the Regional Offices when a charge h

- is pending and the grievance-arbitration proce-
‘dure is being actively pursued will defer-action on
the. charge pending completion of the grievance-
arbitration procedure and will encourage active
resort to the grievance-arbitration procedure if it
- appears that there is a substantial likelihood that
the utilization of the procedure will set the dispute

. at rest—Arnold Ordman, then General Counsel,
NLRB, Arbitration and the NLRB—A Second
Look, March 3, 1967, Speech before the National
Academy of Arbitrators, Twentieth Annual Meet-
ing, Fairmont Hotel, San Francisco, California,
page 20, mimeographed version. :

-Thus, it would seem clear that under current Board
law and:practice every effort is being made by the
General Counsel.and the Board, consistent with the
Congressional objective of eliminating: unfair, labor
practices, to encourage the parties involved in a labor
dispute voluntarily to resolve their differences w1thout
recourse to the Board.

The majority contends, however, that the Respon—
dent’s right to establish unilaterally-a 20-cent-per-
hour-increase for its skilled employees is a dispute
that “can better be resolved by arbitrators with
special skill and experience in deciding matters
arising under established bargaining relationship

. As indicated above, during negotiations-for
the September 1969 contract the Respondent had
sought aggressively to include in that agreement a
special skill factor for these employees; The Union
was adamant in its refusal to yield ito-this demand
and the contraet, as finally executed, makes'no such
provision, dropping a clause of this nature which had
been included in the predecessor contract. In these
circumstances 1 find it impossible to- accept the
majority’s assertion that an arbitrator rather than the
Board, with the help of its staff and Trial Examiner,
has more expertise and is more competent to judge
such a dispute.in a manner to effectuate the policies

of the Act. The law is perfectly, clear, that- an
employer’s unilateral action in granting nonautomat-
ic-wage inereases. without prior discussion or bar-
gaining with the Union is violative of Sectlon 8(a)(5)
of the Act. Such- conduct, the. Supreme Court ‘has
held, “must of necessity obstruct bargaining, contra-
ry to the Congressional policy.” N.L.R.B. v. Katz,
369 U.S. 736, 747.

‘None of the decisions cited in the ma_]onty s
opinion warrants the ultimatum -addressed to the
parties in this and 'similar cases. As.the Supreme
Court pointed out in N.L.R.B. v. Acme Industrial
Company, 385 U.S. 432, to construe, the Steelworkers
trilogy as a displacement of the- Board’s processes
where the parties  could have arbitrated -a dispute
under _their contract .is a .misreading:;of ' those
important- decisions. In that- case the ‘Court .of
Appeals for the Seventh Circuit-had ruled. that; the
existence of a provision for binding arbitration of
differences as to-the meaning of a collective-bargain-
ing agreement precluded the Board from. finding a
violation of Section 8(a)(5) in the Company’s refusal
to furnish the Union -with relevant  bargaining
information. The: Supreme Court-reversed, holding
that the.lower court’s reliance on the trilogy cases
was misplaced because “those cases dealt.with the
relationship of courts. to arbitrators when an-arbitra-
tion award is under review or when the employer’s
agreement to arbitrate is in question. The weighing of
the -arbitrator’s greater institutional A competency,
which was. so vital . to. those_ decisions, must be
evaluated in that context.” .Ibid, 436. The Court
further held:that the “relationship-of the Board to the
arbitration process:is of a quite different:order.” The
Court noted that: Section 8(a)(5),.as amplified by
Section 8(d) ..and Section 10(a), empowering the
Board to prevent unfair labor practices, gave the
Board clear authority to rule upon the alleged unfair
labor practice in that. case, despite the availability to
the partiess of private arbitration. Ibid, 436-437.
Notwnhstanding the availability. of arbitration, the

“‘superior authority of the Board may be invoked at
any. time” and if the Board should disagree:with the
arbltrator “the Board’s ruling would, of ‘course, take
precedence. . . .” Carey W. Westmghouse Electric
Corporation, 375 U.5.261,272. - -

The majority cites.two Board decisions as authonty
for deferring to the “arbitral process?” before arbitra-
tion -has occurred. The first is Consolidated Aircraft
Corporation, 47 NLRB. 694, and. the second, Joseph
Schiitz Brewing Company, 175 NLRB No. 23. In: the
former case, of the seven alleged unilateral actions
five were amicably settled by the parties by the tinie
the ‘matter had reached the Board and the remaining
two unsettled issues involved relatively 'minor mait-
ters. In. dismissing.the 8(5).allegation of .the com-
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plaint  the.Board carefully considered not only the
availability of arbitration, but the specific nature and
scope of - the alleged .unfair. labor practices. The
Respondent, the Board concluded; was not attempt-
ingto.undermine the Union or to evade its obligation
to recognize and deal with the Union as the
employees’ bargaining representative. It should be
noted, moreover, that this decision is 28 years old
and its over-broad rationale, cited by the majority,
has remained. buried in the Board’s history until
resurrected in the majority’s opinion in this case. The
recent decision of Joseph Schlitz, supra, has even less
significance. The alleged unilateral conduct in that
case involved a change in the relief man system
requiring all employees to take a break at the same
time rather than separately. A two-man majority of a
Board panel found that this was merely a question of
contract interpretation and the “situation was wholly
devoid of unlawful conduct or aggravated circum-
stances of any kind.” Member Jenkins concurred in
the dismissal solely on the g;ound that Respondent
had not commiited an unfair labor. practice.
The effect.of the majority’s decision in the instant
case is clearly a reversal of the established Spielberg
line of cases. In the future applicable standards for
review of arbitration awards will not be followed.
Neither the existence of an actual award, the fairness
of the arbitrator’s opinion or its impingement upon
the policies of .the Act will .be considered by the
Board in d1sm1SSmg complaints of this nature. Under
the majority’s. accommodation theory even consider-
ation of the nature and scope of the alleged unfair
labor practlces, as set forth in Consolidated Aircraft
and Joseph Schlitz, supra, will not receive the Board’s
attention. The impact of the majority’s decision may
be said to go beyond compulsory arbitration. For it
means that in the future the Board will not concern
itself with the faét or the regularity of the arbitral
process, but will strip the parties of statutory rights
merely on the avazlabzlztjv of such a procedure.
The majority does not frame the primary issue in
this case in terms calculated to resolve a patticular
dispute in a partncular case. Rather, a new standard
for the nomassertion of jurisdiction is announced,
embracing a whole class of employers who have
entered into contracts with unions containing a
grievance-arbitration clause. In the future, com-
plaints based upon such disputes, without regaxd to
the seriousness of the alleged unfair labor practices,
may not be litigated before this Board. The majority
rejects the Board’s policy of approving “dual
litigation of this controversy before the Board and
before an arbitrator.” As part, however, of the
Board’s. new “developmental step™ jurisdiction is

retained in the instant case to require the parties to
submit to arbitration. As indicated above, I believe
the majority’s policy is contrary to the intent of
Congress and, indeed, beyond the power of the
Board. Section 10(a) of the Act clearly states that the
Board’s power to prevent unfair labor practices

“shall not be affected by other means of adjustment

or prevention that has been or may be established by
agreement, law, or otherwise.” (Emphasis supphed)
Moreover, under Section 14(c)(1), Congress in the
amended Act specifically limited the extent to which
the Board may exercise its discretion to refuse
jurisdiction over any “class or category of employ-
ers” by providing: “That the Board shall not decline
to assert jurisdiction over any labor dispute over
which it would assert jurisdiction under the stand-
ards prevailing upon August 1, 1959.” ‘

Assuming arguendo the power of the Board to
refuse to entertain charges in cases of ' this type, the
policy of embarking upon such a program is opén to
serious question. Arbitrators are employed to inter-
pret and apply a specific collective-bargaining
agreement. Generally, they are loath to intrude into
the area of public rights or national labor pelicy.
These questions historically have been the prime
concern of the Board, which was established by
Congress exclusively for this purpose. Understand-
ably, an arbitrator, paid Jomtly by a union and'an
employer to adjudicate 'their private rights and
obligations, may be unwilling to suggest that one of
them is in violation of the National Labor Relations
Act and to direct a remedy appropriate to such a
finding. The function of good arbitration involves
not only the resolution of a particular dispute, but
the fostering of a harmonious relationship between
the parties to collective bargaining. To endow the
arbitrator’s award in all cases involving contract
interpretation with the prior imprimatur of Board
approval is, in my opinion, a disservice to the
arbitrator, the parties before him, and the ‘effectua-
tion of a sound national labor policy.

Congress has said that arbitration and the volun-
tary settlement of disputes are the preferred method
of dealing with certain kinds of industrial unrest.
Congress has also said that the power of this Board
to dispose of unfair labor practicés is net to be
affected by any other methad of adjustment. What-
ever these two statements mean, they do not mean
that this Board can abdicate its authority wholesale.
Clearly there is an accommodation to be made. The
majority is,so anxious to accommodate arbitration
that it forgets that the first duty of this Board is to
provide a forum for the adjudication of unfair labor
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_practices. We have not been told that arbitration is

the only method; it is one method:
We have recently been told by the Supreme Court
that preemption in favor of this Board still exists.3! It

-is therefore inappropriate, to say the least, for us to

cede.our jurisdiction in all cases involving arbitration
to a tribunal that may, and- often does, provide only a

. partial remedy. .

MBMZBER JENKINS, dlssentmg
 The majority, in a. complete reversal of Board

,precedent has declined to determine the merits of an

alleged - violation -of this Act, not because an
arbitration award of some type has been made
(whether -meeting, Spielberg standards or not), but
solely because the collective-bargaining agreement
establishes arbitration as -a- method for settling
disputes about 'that agreement. if and when both
parties to the agreement decide. to pursue that
course.32 They  are thus- refusing to decide the
statutory issue ;because of  the existence of the
arbitration process, not because the full litigation of

‘the issue has terminated in an arbitration, award.

\

I can see no warrant in the Act which will support
refusal of the Board to decide these issues concerning

unfair-labor practices which Congress has committed

to us. And even if the Act gave us discretion to refuse
to decide, I can see no reason of policy to refuse, and
substantial reason not to-do se- .

This principle of refusing to declde is -directly

contrary to the very recent.decision of the Supreme

Court in Motor Coach Employees v. Lockridge, 403

U.S. 274 (1971). Lockridge was discharged because

of an alleged arrearage in dues to the union, pursuant
to a valid union-security clause. He :denied the
delinquency, asserted his dues were sufficiently
current under union rules, and asserted further that
the union procured his discharge because. it errone-

ously regarded his dues to be delinquent or because

he had revoked a checkoff. Either action by the
union would be an unfair labor practice. Finally,
Lockridge made a claim, which the Court described
as “sounding squarely in contract,” that his suspen-
sion from union membership and consequent dis-

R ]
" 31 Amalgamated Assn. of Street, Electric Raitway & Motor Coach

Employees v. Lockridge, 403 U.S, 274, June 14, 1971,

32 In the, period 1960-70, the Board has often decided the mems in
“unilateral charige of contract” cases, despite the availability of arbitration:
See, e.g., Cloverleaf Division of Adams Dairy Co., 147 NLRB 1410; Leroy
Machine Co., Inc., 1471 NLRB 1431; Smith Cabinet Manufacturing Co, 147
NLRB 1506 I’uerto Rico Telephone Co., 149 NLRB 950; Humg Sash &
DoorCo,, 154 NLRB 811, enfd. 377 F.2d 964 (C.A. 8); Centiry Papers Inc.,
155 NLRB 358; ‘The Crescent Bed Company, Inc., 1571 NLRB 296; C & S
Industries, Inc., 158 NLRB 454; American Fire Apparatus Company, 160
NLRB 1318; The Scam Instrument Corp., 163 NLRB 284; Adelson, Im‘
d/b/a Food Fe Stores, Inc., 163 NERB 365; W, P. Iarie:d Sons, 165 NLRB

- 167; Gravenslund Operating Co., 168 NLRB 513; PPG Industnes, Inc, 172

NLRB No. 61; Unit Drop Forge Dwision, Eaton Yale & Towne, Inc., 171
NLRB No. 73; Wisconsin Southern Gas Co, 173 NLRB 480; Combined
Paper Mills, Inc., 174 NLRB No. 71; Boston Edison Co., 176 NLRB No.
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charge. violated :the constitution and general.laws of

“the union which constituted-a contract between him,

as a member, and the union; ‘and he demanded
damages for breach -of this contract. A state.court
awarded damages to Lockndge for the breach of
contract!

The Supreme Court held that under the pree;nptlon
doctrine which -is ' designed- to avoid :conflicting
regulation of 'conduct by -various .tribunals ‘which
might have some authority over the subject matter,
this Board had exclusive jurisdiction to decide the
case, and the state court was without- ]unsdlctmn
There it was urged as it is by the-majority here, that
the- complaint “was not subject to the exclusive
jurisdiction of the NLRB because it charged a breach

of contract rather: than an unfair labor practice

.. .7 The Court held this argument “is' not
tenable,” because “[i]t is:the conduict. bemg regulat~
ed, not the formal description of*governinglegal
standards, that is the ‘proper - focus of concern.
Indeed, the notion: that a relevant distinction exists
for such purposes between particularized and gener-
alized labor law was- explicitly reJected in Garmon
itself. 359 US. at 244” 403 "US. at 292.

The Court also tejected ‘an argument identical to
the majority’s ‘reasoning that we should relinquish

‘our Junsdlcnon to arbitrators heére because “the

dispute in its entirety arises from the ‘contract and
from the parties’ reIatlonshlp under that contract,”
"[t]he contract and its meamng lie at the center of
this dispute,” and “the Act is involved only if it is
determined that the collective bargaining agreement
did' not sanction' the employe; s right to make the
changes ” As the Court held:

The second’ argument, closely related to the
first, is that the state courts, in’ resolvmg this
controversy, did deal with different conduct, i.e.,
interpretation of contractual terms, than would
the NLRB which would be required to decide
whether the” Union dlscnrmnated against Lock-
ridge. At ‘bottom, of course, the Union’s action in
procuring Lockridge’s dismissal ‘from employ-
ment is the conduct which Idaho courts have

132; Zenith Radio Corp., 177 NLRB No 30. The average is less than two
such cases per year.

Contrary to the majority’s fn. 11 the early case of Comhdated Aircraft
Corporat«m, 49 NLRB 694, has been overruled by dxsregard if not by name,
The three cases' the majority cites as following Consolidated A:rcraft donot
do so, are readily distinguishable, and it was the distinguishing features the
Board relied on for its,decisions. Thus, in McDonnell Aircraft Corporation,
109 NLEB 930, there was a history of umon condonation of the employer’s
action and the union'had pursued the matter through all but the final step of
the grievance-arbitration procedure. In Bemis Brothers Bag Co, 143 NLRB
1311, the union had at one stage notified the employer that it wanted to
arbitrate, and these was substantial indication that the umonhad assented
to the employer’s action. In' Flintkote Company, '149 NLRB 1561, the issue
had gone through four steps of the grievance-arbitration process and was
ready for submission to the final step when the union filed the charge.
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sought to regulate. .Thus, this second point
demonstrates at.-best that Idaho defines different-
ly what sorts of such union conduct may
- permissibly. be prosctibed. This is to say either
that the regulatory schemes, state and federal,
- conflict: (in, which case preemption is clearly
called for) or that Idaho is dealing with conduct
" to which the federal Act does not speak. If the

latter .assertion was intended, it is not accurate.

As pointed out in Part II A, supra, the relevant
portions of the Act operate to. prohibit a union
from-causing or attempting to cause an employer
to discriminate against an employee because his
membership in the union has been terminated
“on some ground other than” his failure to pay
those dues requisite to membership. This has led
the Board routinely and frequently to inquire into
the proper construction of union regulatlons n
order to ascertam whether the union properly

_ found an employee: to have been derelict in his
dues-paying-responsibilities, where his discharge
was procured on, the asserted grounds-of non-
‘membership i in the union.

* - T * *

From' the’ foregomg, then, it would seem that
this case indeed represents one of the clearest
instances where' the Garmon principle, properly
undérstood, should operate to oust state court
jurisdiction. There being no doubt that the
conduct here involved was arguably protected by
§ 7 or prohibited by § 8 of the Act, the full range
of very substantial interests the -preemption
doctrine' seeks to protect are directly implicated
here. [403 U.S. at 292-293.]

Thus it is plain that the principal ground on which
the majority rests its remission of this alleged
violation of the "Act to a different and private
tribunal, namely, ' that - an “interpretation of the
contract is or may be necessary in resolving the issue,
is- explicitly and conclusively rejected by Lockridge.
Indeed, the substance and even some of the phrasing
in Mr. Justice White’s' dissenting discussion of the
role of arbitration under this Act are practically
identical to the argument of the majority here. 403
U.S. at 309. But the Court rejected this argument,
stating:

His position’ apparently i is'that Congress consid-
ered ‘any state tribunal equally capable, with the

33 Member Brown, whose separate concurrence creates the majority,
argues that arbitration is an integral part of collective bargaining, and that
in order to fostér collective bargaining, the Board should aflow it to work by
compellmg the parties to resort ‘i the proceduxe they have themselves set
up. This 'view, of course, 1gnores the’ fact that Section 8 of the Act,
prolnbmng unfair labor practices, ddes so, as stated iri Section 1, in order to
afford “protection by law of the right of employees to organize and bargain

Board, of assessing the appropriateness of a given

- remedy and was unconcerned about disparities in

the reactions of the States to unlawful union
behavior. This argument, too, seems incompatible,

. with the simple fact that Congréss committed

- enforcement of the federal law here involved to a
centralized agency.

For these reasons, Mr. Justice White’s analo-
gies do not persuade us. [403 U.S. at 288-289, fn.
5]

If the Supreme Court is unmllmg to glve to-state,
courts jurisdiction to decide suits which “arguably”
involve an unfair labor practice under the Act and at
the same time involve a contract interpretation issue,
this. Board can hardly relinquish its paramount
jurisdiction to a private tribunal or to an arbitrator
whose decision by definition has no precedential
value, whose determination may not.decide or touch
upon the statutory violation, and whose award may
not remedy present statutory violations and cannot
control future conduct, however unlawful the present
conduct ‘may have been. In yet another respect,
Lockridge was a far stronger case than this for
allowing the other tribunal to decide, for the state
court there had rendered a decision, and the decision
went only to the contract interpretation issue. Here,
in contrast, the Board majority is remitting an unfair
labor practice case to ‘another 'tribunal which no
interested party has sought to invoke, and it is doing
so simply because of the existence under the contract
of arbitration as a method of settling disagreements
over contract terms. Lockridge is conclusive authori-
ty that the Board lacks the power to take even the
first step toward relinquishing’or undermmmg its
jurisdiction, -

Lockridge cannot be distinguished from the present
case on any supposed greater concern of Congress
with closer and more uniform- regulation of the
union-security clauses -involved ‘there than-'of the
unilateral modifications of the contract which are
involved here. If there is any difference discernible, it
is/ that Congress was more corncerned with-empower-
ing the Board' to control and remedy unilateral
changes, which strike at the heart of collective
bargaining, than it was with union-security clauses.
Section 8(2)(5) of the Act, proscribing refusals “to
bargain collectively,” would seem fairly plainly to
include unilateral modification or términation of thé
collective-bargaining agreement,33 yét so intent was

collecuvely et (Emphasxs supplied.) That is, the collective bargaining must
take place free of the distortions of unfair labor practices, or it is not the free

collective bargaining which the statute contemplates.

Member Brown’s distinction between disputes about agreements previ-

ously reached, which he would defer to’ arbitration, and actions related to
aoqulsmon of future rights,” which he would not defer, does not seem to,
me' to be workable. In most of the cases which reach the Board, “it 1s sought
(Continued)



852 DECISIONS OF-NATIONAL LABOR RELATIONS BOARD

Congress on protecting agreements against unilateral
action ‘that it again spelled out specifically in Section
8(d) that “the duty to bargain-collectively shall also
mean that no party to such contract shall terminate
or modlfy such *¢ontract . . . .” Union-security
clauses, on - the - other hand, are ‘authorized in
specified circumstances as an exception to the
prohibition of encouragement or ‘discouragement of
uniion mémbership in Section 8(2)(3). In importance
to the statutory purpose and scheme, control and
regulation of unilateral changes in or terniination of
agreements, which vitiate the agreement and the
bargaining which preceded it, is, of course more
central to the viability of the national policy of
collective bargaining than is the item of union
security, Consequently, the preemption rationale of
Lockridge is a fortiori applicable to the present case.

But even prior to the teaching of Lockridge, it'was
clear that the Board is not free to refuse to decide
cases of this type because of some “policy” favoring
arbitration over our own decisions. An individual
employee has the right, under Section:9(a) of the Act,
to present his grievance individually to the employer
and have it settled individually, without the interven-
tion, of the union. Consequently, he has the right to
present to this Board, apart from  and without being
lmited by any-grievance-arbitration process, alleged
violations of the Act which have impaired those

ghts of his which the Act protects.3¢ This matter
was. settled by the Supreme Court in N.L.R.B. v.
Marine & Shipbuilding . Workers of America,
AFL~CIO, 391 U.S. 418.(1968), in which the Court
held unlawful a union’s imposition of a fine on a
member, in accordance with the union’s constitution
and bylaws for filing with the Board a charge against
the union. The Court rejected the views.of the lower
court that the union’s right, under Section 8(b)(1)(A),
“to, prescribe its own . rules with respect.to the
acquisition or retention of membership” permitted-it
to establish a valid rule which, by requiring exhaus-
tion of remedics within the union, -gives the union “‘a
fair opportunity to correct its own wrong before the
injured member should have recourse to the Board.”
The ,Gou:rt held that where unfair labor practices are
alleged, “other considerations of public policy.come
into play,” that “if the member becomes ‘exhausted,
instead of the remedies, the issues of p,ubhc policy
are never reached and an airing of the grievance
never had,” that a charge may implica;e both ‘the
union and employer so that “comprehensive and
coordinated remedies” become necessary and appro-

ta change the terms of one [existing agreement ]” and where sach change is
sought, this will confer or affect ‘acquisition of nghts for the future.” Elgm,
Joliet & Eastern'Ry. Co. v. Burley, 325 US.711,723. °

3¢ MoxeoVer the Board has the affirmative duty, under Séction lO(m) of
the Ac\, to process the individual’s charge of disciimination expedmously,
assngnmg to it pnorlty over other matters. Given this concern for the

priate, -that “[alny coercion used to dlscourage,
retard or defeat {the individual member’s] access [to
the Board] is beyond the legitimaté inierests of a
Jabor organizations,” and that “overriding ' public
interests makes ‘unimpeded access 6 the Board- the
only 'healthy alternative; except and -unless plainly
internal ‘affairs of the union are’ involved.”

Thus, internal rules and discipline established bya
union’s constitution and bylaws cannot impede an
employee’s access to the Board for a detérmination
of a violation of his statutory nghts despite the fact
that the individual has “assented” to' such tules  and
dlsclplme upon becoming a member: A fortiori, a
union’s and employer’s' agteement' to arbitrate
violations of the individual’s statutory rights, lacking
even the ostensible justification of ‘any substantive
clause of the Act; and “assented t0” by the individual
only through his bargaining representatlon by the
union instead of the more spec1f1c acqulescence in
internal union rules  which union membershlp im-
plies, cannot impede the individual’s access to the
Board. If the union and employer’ cannot Jlawfully
provide in the collective-bargaining agreement that
the employee must resort to arbitration -instead of
coming to the Board to remedy a violation of the
statute—and I understand my colleagues to agree
that such a provision could be. voided by the
Board—then under Marine & Sthbuzldmg Workers,
the Board cannot frustrate the “public interests”
involved by itself closmg the gate. ,

The Board majority is. imposing a sort of ‘waiver”
of statutory rights—the . nght ~of .access . to | the
Board—arising from a provision forg arbitration. ‘But
the courts have long and plainly ‘held' that such
statutory rights of the 1nd1v1dua1 employee cannot be
waived by agreement between the. upion and employ-
er. For example, in Lodge 743, IAM v. Umted,Atrcraft
Corp., 337 F.24.5 (C.A. 2), a panel of retired judges
of a state supreme court made an arburatlon award
which, by its terms and by agreement of the union
and employer, demed reinstatement to some 36
employees alleged to have been discriminated against
in"violation of Section 8(a)3) of this Act,-and further
barred the filing with. this Board of unfair. labor
practice charges seeking to remedy such violations.
In deciding that the award could not bar access to
the Board, the court held:

The standard rule in cases such as this, enunclat-
ed in numerous dec1smns of the Supreme Cour,
this court, and the courts of other circuits, is thac
the right to resort to the Board for relief against

mdmdual depnved of a paycheck as the result of an unfairlabor" practtce,
theéreis, in my opinion, no ground to sﬂpport the argument that the Board
may stay its hand merely becayse ‘arbitration 1s available. 105 Cong. Rec.
6044 (daily ed. Apr. 25, 1959), 11 Leg Hist. (LMRDA 1959), 1253 (quoted
remaﬂs of Senator Mundt)
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unfair labor practices cannot be foreclosed ‘by
pnvaie contract [Cltatlons omrtted 337F. 2d at
8] - .

and further, R
" This public interest in preventmg ‘unfair labor
practices cannot be’ entirely foreclosed by a

* purely privaie arrangement no matter how attrac-
- ‘tivei the arrangement may appear to:be to the
- individual participants. Moreover, as’ the ‘court
- “below pointed out, “The Board was des1gned to

prevent any unfair economic pressuré or expedi-

' ent -arrangements condoning unfair labor: prac-

tices.” 220 F.Supp. at 24. The aim of the act to
give special -protection to the economically

“vulnerable would-be defeated if contracts entered

‘into ‘becduse ‘of - that very vulnerability -were

* enough to pr eclude enforcement of the Act [337

F2dat9.] -

So far as Congress has expressed any view
concerning' the -desirability of shutting off access.to
the Board where arbitration is available, apart from
the enactment of statutory terms which prohibit it,
the view of - Congress -has plainly been against
denyingaccess. In 1959, Congress amended: Section
14¢c)(1) of the Act, empowering the Board to decline
jurisdiction over employers whose activities were
economically and financially too small to have any
substantial efféct.on commerce, so as to prevent the
Board.:from declining.jurisdiction over any -labor
dispute over which it previously would have asserted
jurisdiction. Thus Congress has evinced a_concern
for. the Board’s protection of statutory rights, and the
mg;_ntenance .of . access to the-Board, wholly at odds
with. any “policy” which my colleagues may have in
mind.35 The -Supreme Court has shown an equal
concern that - the: Board. actively. protect those
statutory rlghts committed to.its:care. In Vaca v.
Sipes, 386 U.S. 171 183, the Court commented on
the Board’s “tardy entrance” into the field of fair
representation, and considered such reluctance to
warrant, in pari, the Court’s refusal to apply the
preemption rule in such cases. Marine Shipbuilders
msured the mablhty of private arrangements to cut
off access to the. Board and Lockridge apphed the
preemption rule to cases mvolvmg both a breach of
contract and an, ‘unfair labor practice. And the Court
long’ ago” corrected .the Board’s unwﬂhngness to
declde Junsd1ct10nal drsputes N.L.R.B. v. Radio &

35 The majority mxsrea,ds the legislative hlstory of the Taft -Hartley
amendments in finding therein (fn. 8, supra, and accompanying text) a
suggestion that Congress. anticipated the Board would develop a policy of
entertammg only t those cases which cannot be settled by arbl!:ratlon The
Sehate’ Commities ‘Cosments‘ were directed to two proposed sections,
8(a)(6) and 8(h)(5), which would have made it an unfair Iabor practice to
breach a contract or-refuse to arbitrate pursuant to an arbitration clause. As
the Committee-acknowledged (S.Rept. 105; 80th Cong., Ist. Sess. 23, I Leg.
Hist. LMRA 1947, 426-427), the new provisions would -have- given the
Board jurisdiction over Section 30] suits. There was no mention made of

Television Broadcast Engineers Union, Local 1212
(Columbia Broadcasting System), 364" U.S. '573.
Indeed, it was uncertamty ‘about the Board’s dili-
gence'in performing its statutory duties which largely
caused ‘the dissents in Lockridge. 1In the face of the
Supreme Court’s plam and repeatéd command- that
the Board musr perform the duty of deciding unfair
labor practice cases, the ma]orlty s refusal to do so
approaches contumacy. -

To defeat the preemption doctrine and _]ustlfy their
refusal to decide this case and remitting ‘it to an
arbitrator, -the majority relies on Carey v. Westing-
house Electric Corporatton, Smithv. Evenmg News;
the Steelworkers Trilogy (supra);- and Boys Markets
(supra). The reliance is misplaced in every ‘case. In
none of these cases was an unfair labor practice
involved. Both Carey and Smith were suits under
Section 301 of the Act in which, as the Court held in
Lockridge, “Congress’ authorized federal courts to
exercise jurisdiction- over suits' brought to enforce
collective bargaining agreements” and “individual
union members may sue their employers—for breach
of a promise embedded in the collective bargaining
agreement,” but “[p]lamly, however, [Lockridge’s
suit] is not such a lawsuit,” and those cases have no
bearing on the issue. 403 U.S. at 298-299. Boys
Markets is equally irrélevant, for the same reasons; it
added to Carey and Smith only the proposition that'a
mandatory arbitration clause enforceable under
Section 301 plus a no-sirike clause is sufficient
ground for énjoining a strike which wolated the no-
strike clause.

The Steelworkers Trilogy is the prifary source of
the asserted “pohcy’ of remitting this case to
arbitration for decision 1nstead of dec1d1ng it
ourselves, but the Trilogy is as “irrelevant as ‘Carey,
Smith, and Boys Markets, for substant1a11y the same
reasons. None of the Trilogy cases involved any
alleged violation of rights. protected ‘under this Act.
Rather, the first two: of them were efforts by the
union to compel the employer to arbitrate in
accordance with the provisions of thé contract, and
the third was an effort to”enforce an arbitration
award already made without going into the merits a
second time before the courts. In all three cases, the
dispute was over whether the employer had the right,
solely under the ba,rgammg agreement and on the
face of its provisions, to take the action he did

deferring unfair, labor practxces to arbltratxon, the courts, or any other
forum. Thus the distinction drawn in Lockridge between Section 301 suits
(contract cases involving no breach of the statute, over which-the Board has
no jurisdiction) and unfair labor practice cases which may depend in part
on an interpretation of the contract (over which'the Board has preemptive
jurisdiction) is reinforced by this history. Since the pmposed sections were
not enacted, this bit of leglslatlve history is a further indication that
Congress considered that the Board, not arbitrators, should decide unfair
labor practice cases.
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respecting individual employees, for whom the. union
then sought to pursue the. gnevance-arbrtratlon
route. Many, perhaps most, of such disputes cannot
be. brought to or. determined by this Board,3 and the
manifest. desirability o£ settling them by arbitration
rather than by strikés.or lockouts is hardly relevant
here. The reasons .the Supreme. Court.gave, -most
exphcltIy in Warrior & Gulf, for fostering and
supporting arbitration in ‘the labor-management field
were several: (1) arbitration of disputes arising under
collectlve-bargammg agreements which are in great
part “only a generalized code” is “part and parcel.of
the - collective bargaining process -itself”; (2) the
arbitrator is familiar with “the industrial common
law—the practlces of the industry:and the shop;”

and (3) his; judgment will be informed by such
factors as its effects on productrvrty or tensions in the
shop. But. these very reasons all demonstrate the
differences in those cases and the one before_ us
where a v1olat10n of the statute is. alleged. These
reasons are not generally. pertment to violations of
the Act, and it is the Board, not an arbitrator, which
possesses expertise in the areas protected by the Act.
Indeed, the Court’ itself pomted out the. d:fference,
saying  that in those cases “arbitration is the
substitute for industrial stnfe” because .no~ other
remedy is avarlable, and in contrast in commercial
cases, (where Jud1c1a1 fostenng and support. of
arbitration is not the policy) as in this case,
arbitration is merely the substitute for litigation
before tribunals, with “established” ‘procedures or
even speclal statutory safeguards.

The majority have also advanced a new standard
of deference to an arbitiator’ s award under Spielberg,
supra, in stating that the Board will limit its review of
such an award “to whether the procedures were fair
and regular and the results not repugnant to the
Act” szelberg, however, imposed two additional
reqmrements for the Board’s hononng of the award:
all parties must have submitted to the arbitration,
and the, arbitrator must have dec;ded the issue which
ariseés under this “Act, ‘i.e., he must have ‘made a
determmatxon of the unfan' labor practice. szelberg
I resents a sort of res ]udzcata rule, deslgned to
prevent rehtlgatlon of issues and is unrelated to any
“policy” of favonng arbitration. Lockrzdge, with"its
preemption of a state court decision which on its face
declded only a contract question, raises a serious

36 The exception, of course, is a unilateral change in 4 contract which
amounts to a refusal tobargam, ‘and thus is'a violation of the Act. But most
contractual complaints arisebecause the bargaining agreement is ambigu-
ous or silent on; the issue, and the contentions of both sides have sufficient
support-in the facts or practices so as not to be-frivolous; it is these, and
only these, in which an arbitrator may be presumed to have greater
expertise than the Board

¥ See my dissent m Termmal Tramport Co, Tnc, 185 NLRB No. 9.

38 Kijlberg, “The FMCS and Arbitration: Problems and “Prospects,”
‘Monthly Labor Review, April 1971,p. 40,41.

question - whether even. the deference we. have
heretofore accorded arbm'atlon under Spielberg can
be continued; that deference ‘certainly cannot be
broadened, as the majority would do.

~Among Board decisions which assertedly su rt
their policy, my colleagues.rely largely. on. Schlztz
Brewing. Company, supra. The two-member majority
opinion; therein, subscribed to by one of the present
majority, ‘Member Brown,. does indeed provide such
support. However, that. opinion did not reflect the
views of the Board. I did not subscribe to it because
of my view that the Board should not defer to
arbitration; rather, I considered. the cas¢ on the
merits, and having considered them, concluded to
dismiss the case for lack of merit:37 The other two
members .agreed with my position. that ‘the case
should not :be deferred to. arbitration but should be
decided on the merits. They were unwilling however
to- dismiss on the merits. Thus, -on the issue of
arbitration, -the majority in. Schlitz. was. opposed. to
deferral, and. there was a majority only for the result
of dismissal.

. Even if T perceived any statutory grant of dlscre-
tlon to the Board to prevent access to it because the
arbitration route is available, I can see no policy
reason for doing so. To-do so does not prevent dual
litigation of the same ‘issue, for Spielberg already
accomplishes this. That to do so will result in any
economy of time ‘or money is hardly to be expected.

In 1970, arbitration’ required 164.2 days from filing
of “the grievance to issuance of ‘the arbitrator’s
award,38 and Board cases required 199 days from the
filing of a charge to issuance of the Trial‘Examiner’s
decision.3 Even'this rather'small time differénce ‘is
narrowing, as comparison with earlier yeafs
d1scloses4° The expense of - arbrtratlon is’ heavy,
attorneys’ fees, stenographers, wrt:nesses, and’ hearmg
room rental4! Because of this."high cost, as a
respected “'scholar pointed out to - ‘the National
Academy of Arbitrators:

Smiall unions' or financially weak firms may be
“arbitrated to death” and thus’ legmmate mterests
of 'individual ‘workers ‘or managers may be
bargained away because' of lack of ‘funds “to

‘process cases. That this is happening, frequently

by deslgn of the financially stronger ‘party; '1s

3 Testunony by iormer Chairman McCulloch on the Thompson bill, 77
LRR 42. ‘ ‘

0 Kllberg,op cit; Annual Report of FMCS, 1966.

4 Kr!berg, op. cit, sets thie figure at $539.88. The total expense, is
obviously -far greater; in 1971, themdusmalrelanons du'cctor at a large
plant of one of the nation’s largest corporations. esumated :the .cost ‘of
arbitration 1o, be about $1,800 per.day for the company and about $1,900
per day for-the union, with the extra cost to thé union. resulting from the
greater number of persons participating on the union side. *
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evident from -the many sources
profession.42
‘Both the time and expense may be mcreased by the
necessity of filing a charge with the Board within:6
months of the alleged violation in order to prevent
Section 10(b) from barring Board review of the
award under Spielberg. To this must be added the
time and expense of the Board proceeding if review
of the award is sought. And a further suit to enforce
the ' arbitration award is always ‘a possibility.
The “voluntary resolution” charactenstlc of arbi-
tration which my colleagfres rely on to establish that
the awards are effectlve and, lastmg solutlons seems,
at least in 'the cases which come to the Board, to be
more appearance than reality. The case arrives here
only because at least one Jparty, and usually both of
them (as in the present case), have not chosen the
arbitration route. and have chosen, or accepted the
Board procgss instead: Thus, the edge 'in
“voluntarlsm,” for whatever that is worth in assuring
acceptance and durability ‘of the determination,
plainly lies with the Board. Indeed, in such circum-
stances. to compel the parties to. return to the
arbitration route when they have chosen “another
seems to reduce the “woluntary” quality of the
arbitration to zero. The majority is, in fact, compel—
ltng the .parties to.use their “voluntary methods”
when the parties have voluntarily chosen not to do
so, a force-them-to-be-free approach. This can be
self-defeating, for:the result will be to encourage the
parties to eliminate arbitration and no-strike provi-
sions from their agreements:*3 Indeed, responsible
officials of -the- Steelworkers Union, whose espousal
and support of arbitration led to the Trilogy, have
publicly expressed their dissatisfaction with the high

in our

42 National' Academy of Arbitrators, Arbitration and Public Policy, 96
98-99.(1961) (remarks of Professor Irvin Sobel).

. 43 Such action was proposed by M. C. Weston, Jr., district director of Lhe
Steelworkers Union, i in‘a speech delivered at the University of Tennessee
November'-20, 1970, Daily Labor Report, Novémber-23, 1970 (BNA).

See ‘also a report, “Mihtant New Leaders: of Steel Union Locals
Challenge Old Policies,” by John V. Conu, Wall Street Joumal, March 2,
1971.

44" At the Steelworkers 1970 convention, Ben Fisher, director of contracts
administration of the. union and ome of the prime movers in the
development of the grievance and arbitration system, stated that the current
state of many private labor-ména, t grievance systems is “intolerable”
tecanse of sheer volume, an “absolute disgrace,” and that because of
interminable delays the system is not fulfilling its function. Union President
Abel was critical of costs, and stated “There’s quite a loss of faith in the
arbitration process” 75 LRR 89, at which an extensive summary of the
convention proceedings on arbitration is reported.

45 Sticber, Voluntary Arbitration of Contract Terms, paper del.wered to
National Academy of Arbitrators, Montreal, April 8, 1970, Dally Labor
Report, May 1, 1970, p. 7.(BNA):

Management complaints against arbitration made by both those
generally dissatisfied with the process and also by some who ‘expressed
satisfaction, singled out such faults as: & tendency to take the' “middle
road” and to render “split decisions” rather than given clearcut awards,

costs, delays, and massive “boggmg—down volume
of arbitration, all of which led to its use as a weapon
against the union.#* Management dissatisfaction with
arbitration is likewise substantial.45

Nor does arbitration provide an adequate remedy
for violations of the Act. It disposes .only of the
individual case, rather than settling a principle. It
cannot provide a “cease and desist” remedy, as the
Board can. It cannot provide other means of
effectuating the purposes:ofthe Act, such as posting
of notices, or other types of remedy. Unlike the
Board’s processes; it can be invoked omly by the
union, and not by an individual.46- Thus arbitration
cannot speak to or affect future conduct (which may
account for its “bogging; down” under sheer volume,
as noted earlier), it- cannot effectively protect the
public interest by providing adequate remedies for
violations, and it may sacrifice individual rights
guaranteed by the Act because it is not avaﬂable to
aggrieved individuals. ‘

The majority is reading-out of our Jlll'lSdlCtlon the
statutory protection against all unfair labor practices
which may involve in part, and perhaps distantly, the
interpretation of a contract provision,? where -the
contract contains an arbitration clause. Most -unfair
labor -practices’ can be connected somehow to
contract: terms- or ‘ existing- practices, by broad
construction of general clauses, by the -necessary
inquiry into existing practices, by “waiver,” or
otherwise. This decision will, of course, encourage
the creation of such clauses where they do not ‘now
exist. It will also permit unions and employers to
contract themselves'alnjost entirely out of the Act by
writing into their agreemments-a provision that neither
will violate any provision of the Act, and any alleged
such violation will be arbitrated.#®¢ Under this

which was mentioned most often; insufficient reliance on contract
language by arbitrators; prolabor bias, cluttering up the opinion With
inadmissible evidence; absence of effective review of:decisions which

“while not tainted by corruption, fraud, arbitrariness, caprice or abuse
of arbitral authority, are just plain wrong.”

48 In this aspect of arbitration, the majority’s decision conflicts in
principle with the Board’s long-settled position that the employer, as well as
the disputing unions, must b s party to the arbitration process to satisfy the
“agreed upon” requirement of Section 10(k) of the Act. This issue is now
pending decision in the Supreme Court. N.L.R.B. v. Plasterers’ Local Union
No. 79, Nos, 1184 and 1231. 1971 Term, certiorari granted March 22, 1971.

47 Not every breach of 2 contractiterm is sufficient in degree or scope to
amount to a repudiation of the contract provision and thus to constitute a
violation of Section 8(a)5). The dlspute here over rates and work

-assignment for the worm gear removal might, were we to reach the merits,

pethaps be held to exemplify this point. The problem is merely the familiar
one of drawing a line.

48 This possibility is hardly farfetched, for Member Brown states that he
would defer also in 8(a)(1) and 8(a)(3) cases, involving employer interfer-
ence and coercion, and d:scnmmatbry»dlscharge. ‘There is no way 1o relate a
discharge for union activity to a contract term except by a provision of the
kind we have mentioned. A “dlscharge for just cause” could not justify
deferral 'to arbitration, because “just cause” might exist ‘though the true
reason for the firing was union activity, which .insofar as protected by the

(Continved)
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approach, what is left to protect the public interest in
preventing retaliation against. employees for. giving
testimony or otherwise assisting the ‘Board in its
processes, retaliation. now forbidden by  Section
8(a)(4)? What remains to protect the public. interest
ot interest ‘of zthird parties in employer-dominated
union cases under Section 8(a)(2), in secondary
boycott cases under Section 8(b)4), or “het cargo”
cases under Section:8(e)? And if my colleagues would
not apply their principle in such cases, why not? The
result is that ‘the Board- here abdicates a major
portion of its statutory responsibility. It is small
wonder that one’ respected scholar has expressed
concern that “the major problem in this area is_the
reluctance of the NLRB to prevent attenuation of its
powers by a blind-and placid-acceptance of arbitra-
tion as-.an. altematlve .rather than subordinate,
forum.”4¢

‘Cases such as this are an 1n31gmf1cant part of the
Board’s workload, averaging only about two. per year
over the period 1960-70,5. though .the .Board’s
willingness to entertain them up to now may have
kept the number small by discouraging violations.
Thus it may well eventuate that the Board’s new
policy, while-reducing our workload a minuscule
amount, will largely increase the number of disagree-
ments and the work and expense of the parties.in
setthng them.

In my view, the law does not permit us to close our
door to violations of the Act which may  be
connected with ,oon\tracts whieh:eontain an arbitra-
tion clause. Even were we free to do: so, all the
reasons of logic,policy, pragmatism, and fairness are
against doing so. The only:policy reason apparent to
me .in the majority’s position is what a respected
scholar, Professor Theodore St. Antoine, defined
before the 1970 meeting of the Labor Law Section of
the American Bar Association as the “mystique of
arbitration.”

.For. the foregomg reasons, I would decide th1s case
on 'the ments

reason for the fmng was union acthty which insofar as protectedby the
Act, cannot be limited by the contract. -

49 Christensen, Labor Arbttrattan and Judicial Oversight, 19°Stan. L. Rev.
671, 683 (1967).

50 See fn. 32, supra.

APPENDIX

ARTICLE v
Grievance Procedure

Section 1. ‘

Paragtaph a. The following, procedure shall be
adopted for any complaint or dispute (hereinafter
called grievance) which may. arise between any
employee or group of employees and the Corpora-

tion, all subject to the rights of.individual employees
as provided for in the Labor-Management Act of
1947. ,For the .purpese- of Grievance Procedure, -a
grievance is defined to be any controversy, between
any employee, or group of employees, covered by
this - Agreement, and his Foreman or; unmedlate
supervisor concerning his wages, hours, or workmg
conditions, or between the Union and the Corpora-
tion, ,involving the mterpretatlon, application, or
violation of any provision. of this. Agreement or
supplement thereto. .

Paragraph b. Any 1nd1v1dual employee or group of
employees shall have the rlght, at any time, " to
present grievances tqQ their employer, prov1ded sa1d
grievances ‘are discussed in “the presence of the
Steward for that departmenf and’ further provrded
that any ad]ustment is ‘not_inconsistent ‘with' the
terms of the contract or Agreement then'in effect. In
the absencé’ of the Steward, the Biisiness' Ma geT
shall act as the Steward. for that. division.
' Paragraph c. If the: gnevance cannot be- ad_lusted
satisfactorily within twenty-four (24) hours’ by the
Depariment Foremin and the Steward; the” latter
shall ‘take it up with' the Business Manager of the
Union; who -in turn, shall- contact -the ‘Foreman
mvolved, afid attempt-to come to an agreeinent
within thenext twenty-four (24) hours. At this' stép,
the-alleged griévance shall be reduced to wntmg on
the forms provided for this matter; = -

- Paragraph d."Then, if the grievance is" stlll not
settled: 'within ‘twenty-four (24) hours, the: Business
Manager; together. with the' Steward, will takei the
grievance up with:the Personnel Director. ‘

“Paragraph -e...When. this. proceduré has - been
followed; and no agreement has been reached under
Article IV, Paragraph d, within three(3) workmg
days, the grievance, and the reply thereto, shall be
submitted immediately in writing to the Adjustment
Committee compesed of the Personnel Director, and
two other representatives. of Management,s -one:- of
whom"shall be the General Manager, together with
three (3) representatwes of the. Union, one-of.whom
may be a representative of the International Brother-
héod of Electrical Workers. Tt is understood that a
meeting. of -this. Committee shall be held not more
than seven (7) days after ‘a grievance has - been
submitted to it, except when expressly, extendecf by
either. party in the event the. UmonRepresentatwe or
the General ‘Manager are not’ available and -that
évery effort . will be. made by, both - parties to the
Agreement to arrive: at-a satlsfactory settlement
without delay;’ At the ‘option” of either ‘party, the
aggrieved employee or the Foreman 1 may be mvxted
to attend this meeting. ~ * "'

Paragraph f. If 'any gnevance mvolvmg a re-
timestudy : reaches: the final -stage and there .is no
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agreement among the members of the Adjustment
Committee, it is agreed that the Union may bring in
an Industrial Engineer, for the purpose of obtaining
facts and data relating to this particular re-timestudy
before it goes to arbitration. The Union will confer
with the: Corporation .before selecting an Industrial
Engineer. -

Section'2. .- i ’

Paragraph ‘a. “Any drscharge or suspension of an
employee is to ‘be reported promptly to the Business
Manager;- -and the employee may request the pres-
ence of a’ Umon representative upon notification of
his discharge ot suspension. Grievances involving the
discharge of an’ employee shall be processed immedi-
ately, -as > providéd “for-in -Article IV, Section 1,
Paragraphs b,7c, d;, and e; and shall be expedited in
advance ° of, and’ in’ * preférence- to, all pending
grievances, and shall'be reported in writing by the
Business™ Manager -of .the ‘Union, to the Personnel
Director within ‘three (3) workmg days after notifica-
tion to the Business Manager. If it is established that
the discharge is not justified, ' stich emponee will be
paid by the Corporanon for any loss of wages, for the
workmg days”durnfg ‘his: discharge, based on his
average hourly earmngs for the prevrous four (4)
weeks of employment

Paragraph b. Ti'the event that a Union employee is
déemed. physrcally unfit by -the Cor:poratron doctor
as'a result of a physrcal examination after*lay-off or
illnéss, or when he w1shes to claimh another job, the
Corporatron }wrll assume any additional medical
expense should it be* necessary to verify the opinion
of the Corporation doctor with that of a dully
qualified specialist. The Corporation will confer with
the Union in the selection of a specialist.

Section 3.

Grievances not presented ‘or advanced within the
time limits set forth in Section 1, Paragraphs b, c, d,
and e, and Section 2, Paragraph a, shall be deemed to
be settled, and shall not be reprocessed.

Section 4.

Grievances are ‘not to be considered if presented
later. than thuty (30) days after the cause thereof is
alleged to have occurred. This shall not preclude a
grievance . ifitis a contmumg condition, but liability
and retroactmty ‘shall not apply beyond the date the
grievance is processed

Section's.

The Business Manager may institute a_ Union
Grievance on any difference between the Corpora-
tion and-the Union .concerning the interpretation or
appllcatron of’ any of ‘the’j prov1s10ns of This Agree-
ment. In filing' such* a grievancé, the Business
Manager shall submit it in writing, and it shall be
submitted directly to the Personnel Director in the
third step of the Grievance Procedure.

ARTICLE V-
Arbitration

Any grievance, as defined in Article IV, if not
settled within ten (10) working daysafter submission
to the Adjustment Committee, shall be referred to an
arbitrator, who shall be designated ‘by the American
Arbitration Association from a Tist of names submn-
ted to the parties by the American Arbitration
Association in accordance. with their rules. The
arbitration shall be held under the Voluntary. Labor
Arbitration Rules of the Amerrcan Arbltratlon
Association and the.parties agree that the decision of
the arbitrator shall be final and binding upon the
parties, providing such award will not conflict with
any rules or regulations or laws of the "Federal
Government or of the State of . Rhode Island. The
designated arbitrator shall have.no power or authori-
ty to alter, modify, subtract from or. add to, the terms
of: this Agreement. The arbrtrator shall merely render
a decision applying to the grievance at hand
according to the terms.of this Agreement. Expenses
of the arbitration shall be shared .equally by the
Union and the Corporatron The. Busmess Manager
and President,-and the International Representatlve
shall be present at all arbitration cases.

o o* * * * *
- ARTICLE IX -
lRateskand Time $tu&m

Section 1.

The Management agrees to pay the same base or
hourly rate to all persons on the same job' competent
to perform the same work, and it agrees that no
special rates will be created for any employee on any

job.

Section 2. D

The Corporation agrees to establish rates and
differentials of pay for all employees according to
their skill, expenence and hazards of employment
and to review rates and dxfferennals from time to
time. The Corporatlon agrees to pay all’ operators
their average earnings for 'samples and unusual
processes; ‘untimed portions of ‘already rated jobs
will be paid for at an allowed pay hour of 8.8 and
adjustment in pay will be made after the rate'is fully
established. It is agreed that untimed portrons of
already rated jobs will be studied within a maximum
of one work week. In the event that this trme limit is
not met, the worker will receive his average hourly
rate startingas of the first day However, no change
in the general scale of pay now in existence shall be
made during the term of this Agreement This Article
IX is applicable to the general wage scale, but shall



858 DECISIONS OF NATIONAL LABOR RELATIONS BOARD

not be deemed to prevent adjustments in individual
rates from time to time to remove inequalities or for
other proper reasons.

Section 3.

Paragraph a. The Corporation agrees to trme-study
its* manufactunng operatlons, at any trme, on the
basis “of ' fairriess ‘and equity consistent with the
quahty ‘of workmanship and responsible working
capacitiés of normal operators.

Paragraph ‘'b. It 'is further. agreed that incentive
rates shall be determined by time-study on the basis
of 'a- normal’ man workmg at a normal rate, and,
when issued, 'are’ to be guaranteed as long as
eqmpnient matenals, process, and ‘conditions remain
unchanged.

Faragraph c. All incentive rates shall be kept on file
in the Foreman’s office, and readily available to the
workers upon apphcatron to the Foreman, and notice
to' that effect will ‘be posted in each department

Paragraph d: 'An’ extra copy of all incentive rates
will ‘be' given' to° “the - Business Manager, ‘with' the
understandmg“that his copy will remain in the Plant
at all'times, for the purpose-of making any rate
changes, and ‘whén such changes are made, the
Business Mangger will be notified.

*'Paragraph é. Employees will be notified 1 m advance
of any changes in rates and on new processes or on
processes on which incentive rates have not previous-
ly been set. Sheets will be posted showing how
production is recorded and'earnings computed.

Paragraph f. If the Corporation determines to re-
time any job, the Business Manager and employees
on such job shall be notified at the time, and the
reason for such re-timing.

Paragraph g Rates on new incentive pald jobs shall
not go into. effect untll after thé Business Manager
and employee involved have been notified and then
not until after twenty-four (24) hours, unless agree-
able to employee to start sooner. :

Paragraph h. The Corporation agrees, that it will,
through its own expenenced Time Study Men, from
time to time, re-study any partlcular operations upon
the written request of the Business Manager of the
Union after claim has been made to him that any
partrcular rate is unfair. If any such claim’ is
substantiated by such restudy, a fair adjustment in
the trme ‘shall 'Be made by the Corporatron to apply
on all operatrons after receipt of the request from the
Business’ Manager

Paragraph i. On productlon jobs that are untlmed,

and on which no incentive rates have been set, anew
operator ‘'shall be paid at a rate of 8. 8 pay hours after
he ‘has worked for a penod of six (6) weeks on the

machme w1thout the assrstance of an instructor, and

he shall be pa1d at a rate of 9. 2 pay hours after an
addrtronal six (6) weeks

* * ‘ *® * *
~ ARTICLE XI
Strikes and Lockouts

- During the term of this Agreement, the. Union
agrees that it will not authorize a strike or work
stoppage and the Corporation agrees that it will not
engage in a lockout because of any proposed. changes
in this Agreement or disputes over matters relating to
this Agreement, or for -any other: reasons not
provided for in this Agreement. The Union further
agrees that it will take every reasonable means which
are within its powers.to induce employees engaged in
a strike. or work stoppage .in  violation ,of this
Agreement to return to work. There shall be no
responsrbﬂrty on the part of the Umon, its officers,
tepresentatwes or affiliates, for - -any strike, or. other
interruption of work, unless specifically provided in
this paragraph. All questlons, disputes, or controver-
sies under this Agreement shall  be settled and
determined, solely and excluswely by the conciliation
and arbitration procedures provided in this Agree-
ment, except that the Corporatron reserves the right
to take such drscrplmary action as it see$ fit against
participants in any unauthorized stnke, stoppage. or
any other interference with production. HoweVer,
nothing in, this Agreement shall be interpreted as
mterfermg in_any way with the; Corporatlons right,
for business reasons, to limit or curtail its operations
or to shut down completely when, in-its sole
dlscretron, it ‘may deem it advlsable to do so.
Whenever feasible, however, reasonable notice of
any ' shut-down shall be.given, to.. the Umon

x % * %

ARTICLE  XIII
-Wag'es and Job Evaluat;lon

Section 1.

Paragraph a. The Corporation shall evaluate jobs
in accordance with Job, Evaluation, Plan as set forth
in the booklet entitled “Job. Ratmg;’ National Metal
Trades Assoclatlon, fourth. edition,, and. in ‘books
entitled. “Job Rating Survey,” Collyer Insulated Wire
Company, February, 1963, to be used as a guide
only, and any changes added thereto by mutual
agreement of both parties. y

Section 2. , )

Paragraph a. Effectrve Apnl 1 1969 the. Corpora-«
tion will add - twenty (20) cents per hour. to .the
schedule of rates for non-mcentrve _]obs and erghteen
(18) “cenits per hour 10" the schedule. of rates for
incentive jobs..

Paragraph b. The schedule of rates for jObS in the
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vdrious labor grades shall be as follows, effective

April 1, 1969.
Labor | Non-Ingen- Incentive’
Grade ., . tive Jobs Jobs
*34 2.88 .

" #%4B 2.80°

#5C 2.73‘,,
5 2,58 2.42
6 2.52 2.36
7 2,45 2,29
8 2.39 2,23
9 2,36 2,20
10 2,32 2,16
11 2, 23 2,07

#Skilled trades’
list in Memorandum of Undetstanding
Paragrach c. Effective April 1, 1970, the Corpora-
tion ‘will 'add 'eighteen (18) cents per hour to the
schedule of rates for non-incentive jobs and sixteen
(16) cents per hour to the schedule of rates for
incentive jobs.
Paragraph d. The schedule of rates in the various
labor grades shall be as follows, effective April 1,
1970:

Labor ~ Non=Incen- Iricentive
"Grade ' tive Jobs Jobs
*3A 3.06
*438 2,98
*5C ' 2.
5 - 2.76 2,58
6 .. 2,70 2.52 .
7 2.63 2445
8 2,57 2,39
9 2,54 2.36
10 2.50 2,32
n 2.41 2,23

*Skilled trades;
1ist in Memorandum of Understanding

Section 3.

Paragraph a. Each- employee ‘whose hourly rate of

y is above that of the rate of pay established for his
m:vor grade, will’ carry this rate as a personal rate
until such time when he is transferred to another job,
at- which time he, will .receive the rate of the job'to
which he is transferred. Employees carrying personal
rates above the rate of their job classification, will
carry this rate only when they are performing this
particular job.

Paragraph b. 'Additional or changed jobs will be
rated or re-rated by the Corporation according to the
said job rating plan. The Corporation shall give to
the Union a copy of the new rating of said.new or
changed job. The Union, during a period of seven (7)
days after receipt of the new rating will study and
make known any- objections during this period. If
there are any objections submitted by the Union
which are not acceptable to the Corporation, such
differences shall be submitted to the Adjustment
Committee in accordance with Article IV, Section 1,

Paragraph e, for their consideration and settlement.
In the event no settlement is reached, the matter shall
be subject to Arbitration under Article V of the
Agreement. In the event of a disagreement on a new
rate as established by ‘the Corporation in accordance
with the said job rating plan, and the ratingof the job
becomes subject to arbitration under Article V of this
Agreement, the Union will be permltted to introduce
other factors than those in the N.M.T.A: Job
Evaluation Plan to substantiate its casé. - '

Paragraph c. Learners assigned to occupational
classifications in which the established rate is greater
than the hiring rate will receive wage increases
periodically until the employee is able to meet the
Corporation’s standards of production, at which time
the employee will receive the established rate for that
occupational classification. Any new employee who
has served the allotted time specified in the experi-
ence factor of the Job Rating for his particular job,
shall receive the full amount in wages stipulated for
the labor grade of that particular job,

Paragraph d. Any transfer or change in classifica-
tion to a job in a higher labor grade will result in an
increase of wages for the employee to the rate of that
job, when he is able to meet the productlon standards
of that job; but not later than the time allowance in
the experience factor as written up in the official Job
Evaluation book entitled “Job "Rating ‘Survey”
Collyer Insulated Wire Company, February, 1963,
and any changes added thereto by mutual agreement
of both parties. Any transfer or change in classifica-
tion to a job in a lower labor grade will result-in a
reduction of wages for the employee to. the rate: of
that job. When there is- work available for an
employee in his own job classification and the
Corporation requests that he perform a job in a lower
labor grade, the employee shall carry the wage rate of
his original classification.

Paragraph e. Employees who retain seniority and
are re-hired after a lay-off will receive their personal
rates when they are recalled to,the job for which they
were carrying a personal rate. In the event that no
work is available on their particular job and’ they are
rehired for ' another job, - they- will - receive the
prevailing rate of the labor grade in which their new
job falls. Former employees without seniority will be
treated as new employees and their rates for any job
will be subject to Paragraph c of this section.

Paragraph f. The clause under Article IX, Section
1, of the original Agreement shall not apply in the
cases of employees carrying personal rates above that
of their job classification and labor grade; that. is,
new and transferred employees will receive the
prevallmg rate of their job classification’and labor
grade while other employees may be carrying a
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higher personal rate. for the same job classrflcatlon
and labor-grade. - . ‘ ‘

Section 4.

Minimum, hourly pay after nmety (90) days trial
period will be two- ,dollars_and twenty-three cents
(82.23) per hour. . . ﬁ

Section’5., - .

Employees r gularly assxgned to work on the
second and third shifts shall receive a bonus of flve
per cent (5%) of their regular earnings.

Section 6.

Miriinium rates, d not apply in cases of . those
handlcapped bya age or physical dlsabllrty, only when
such employees because ‘of their incapacity, are
‘unable to ‘accomplish as much as employees not so
handrcapped ‘

" TRIAL- EXAMINER’S DECISION

STATEMENT OF THE CASE s

|
JAMES M FITZPATRICK, Tnal Examiner: This proceedmg
under Section 10(b) of the ‘National Labor Relations Act,
as amended (the Act), was tried before me in Providence,
Rhode Island on April 13'and 14, 1970, upon a complaint,
supplemented by a bill of partrculars “alleging, and an
answei’ denying, that Collyer Insulated Wire, A Gulf and
.Western“Systems Co. (herein Collyer or Respondent), had
committed sunfair labor practices in violation of Section
8(2)(5) and (1) of the ‘Act by unilaterily changing certain
wage rates and the method for computing certain others.
The complaint was founded on charges filed November 19,
1969, by Local Union 1098, International Brotherhood of

Electrical Workers, AFL-CIO (the Union)."

Upon 'the entire record, my observation of the witnesses,
and consideration ‘of ‘the briefs filed by the General
Counsel and the Respondent 1 make: the followmg

' FiNDINGS oF. Facr
I THE wsm‘nss‘. OF_THE EMPLOYBR )

Collyer is 4 Delaware' corporation engaged at Lincoln,
Rhode Islind) in the manufacture and sale of insulated
wire ‘and cablé.’ In the conduct of its business it annually
receives at:its Lincoln plant from points outside’ Rhode
Island metals and other materials having a value in excess
of - $50,000, and annually ships from its Lincoln plant to
ﬁomts outside Rhode Island wire and cable products

aving a value in excess of $50, 000 ; \

1L’ THE LABOR ORGAN'IZATION INVOLVED
The ‘Uniom: is' a* labor orgamzatlon which. admits to
membership employees of Collyer and since 1937 has been
the exclusive ‘Tepresentative of Collyer’s production and

" 1 Respondént admits the bargammg it is appropriate for purposes “of
Section 9(b) 'of the Act.:The' umit  consists 'of all production and
maintenance, employees .of, Respondent employed at its Lincoln, Rhode
Island pla.nt, but excluding all ofﬁoe and cleneal employeu, umestudy

maintenance employees. There are now.about 360 employ-
ces in that bar, g unit! out of a total "employee
complement of about 500 at the Lincoln plant, The Union
and Collyer are parties to a current collectlve-bargammg
agreement (the most recent of a long series of ‘agreements)
covering these employees, the basic terms of. which were
agreed upon May 9, 1969, and eventually signed on
September 16, 1969, covenng the period April 1, 1969, to
July 2, 1971.

LI THE ALLEGED UNFMR‘I,ABOR PRACTICES
A. The Issues

It is undisputed that on November 17, 1969, Respondent
installed new wage rates for certain skilled labor grades
described as grades 3A,; 4B, and 5C, and a‘new'method of
computing.incentive wage rates for .operators. and helpers
on extruder machines. It made an. addmonal change with
respect to incentive rates for operator.s and. helpers..on
extruder machmes on’ February 16, 1970: The General
Counsel contends that these chianges were unilateral ‘and
unlawful. Respondent contends it did not act umlaterally,
that the changes were: proper sub_]ects which, the Uiiion
could have taken through' the grievance andvarbltratlon
procedure provided in the collective-bargaining agreemerit,
but did not; that with respect to the.changes in the rates for
skilled labor grades it had economic Justmcatlon for the
increases, discussed the problem with the Union, and had
reached an impasse on the matter before making the
changes; and that with respect to the changes: regardmg the
employees on the extruder machines, changes in the
incentive rates historically had been made unilaterally by
management, and in any case *the Union 'did not really
object to them.-

It is also undisputed that in the autumn of 1969
Respondent altered the procedures for changing the worm
gear in extruder machines. The General Counsel contends
these changes.were also unilateraland unlawful. Respon-
dent apparently does not take issue with the. contention
that they were unilateral. Its position is that, the changes
were msngmﬂcant matters thhm the .normal_ambit of
managenal discretion undér the extant co]lecnve-Bargam-
ing agreement, and, further, were matters whrch, if
objectionable to the “Utiion," could ‘hiave been’ ‘processed
under the grievarce and arbltratldn provrslons o"‘f the
contractbut werenot PR

» B The Changes

s

W

An unportant aspect of Respondents operatlon is the
applrcatlon of msu]atmg matefial, , usually, fubbe oraplastlc
to wire..This involves the use of machines called extruders
throtgh which preformed wire'is passed with-the-résult that
the msulatmg material is- formed around the: wire. Collyer
has from: 12 to |14: :such -extruder matchineés.in operation.
Each is, manned by- an operator and one helper (orin some
cases -one helper § for two machines) and is in use through

‘eilgmeers, chemrsts, engmeers, draftsmen, and- other technicians’ not
engaged. ' in. production * activities, professional *employees, ; watchmen,
guards, executives, superintendents, foremen, assistant.foremen, and other
supemsors as defmed in Secuon 2(1 l) of ‘the Act. A |



COLLYER INSULATED WIRE 861

thrée work shifts. To maintain the machines in working
order as well as to do other maintenance work in the plant
Collyer. employs maintenance mechanics, principaily ma-
chinists and electricians, who are generally referred to as
mechanics in the skilled trades.2 g

One part of the extruder, referred to as the worm gear,
feeds the rubber or plastic’insulating material into the head
of the extruder by means of circular motions, thereby
pushing the insulating material into the headso that it can
be wrapped around the wire. From time to time; particular-
ly when a change is made'in the type of insulating material
being.used, it is hecessary to remove the worm gear from
the machine.in order to clean it out. Several years ago the
practice- had- been- for the operator of the machine to
perform this function. But because of the difficulty and
risk in-removing,-handling, and reinstalling this heavy and
expensive -part,- Collyer' abandoned this procediire and
adopted the practice of - assigning’ two maintenance
machinists to perform the job. More recently it has
experienced a shortage' of skilled - craftsmen including
mdintenance machinists. In order to meet the problems
posed by this shortage it now-schedules éxtruder machiné
runs to allow for changing the worm gear less frequently,
about once a‘week. Previously the change had typically
beén made several timés a week. Starting November 12,
1969 only one maintenance machinist was assigned to the
job of pulling the worm gear and the extruder operator and
his helper -were- directed to-assist when ‘necessary.3 The
change in the procedure for worm pulls did not involve any
change in pay for extruder ‘operators or helpers.

Extruder operators are not paid just on the basis of

straight” time' ‘worked. They are paid' for time their

machifiés are produting (as distinguished from time during
which the machinés’ are not operating) according to a
formula called an incentive rate. Under this formula if they
keep the machine producing for certain minimum periods
set out in the incentive rate formula, they receive credit for
having run it for a longer period. Thus, if a machine runs
for 8 straight hours of what is-referred to as productive
time, the operator is given credit for more than the 8 hours.
The amourit of time thus -credited is called pay hours.
Incentive rates are alluded to, but the incentive formula is
not spelled out, in the collective-bargaining agreement. On
November 17, 1969, -Collyer changed the formula for
incentive rates. For operators on two types-of machines,
the D-44 and D-45, the pay hours in the formula for an 8-
hour ‘run were increased from® 10.0 to 10.6, and for
operators of- two ‘other types of machines, the D-10 and D-
11,"the pay hoursinthe formula were increased from 10.0
to 10.3. T /

In addition, in some operations D-44 and D-45 extruder
machines are equipped with an additional extruder head,
thus performing a double function called the tandem
operation. The operator and helper on such machines
teceive an added .premium over and above their regular

2 The skilled trades are those. classified as labor grades 3A, 4B, and 5C.
Included. in labor_grade. 3A are electricians, and tool and die maker;
included in labor grade 4B are electricians, mack maint
maintenance:men building, maintenance mechanics, pipe and steamfittefs,
sheetmetal  workers, and dic maker; included in Iabdr grade 5C are
machirists inaintenance, arc welders, maintenancemen; building; and pipe

and steamfitters. Carpenters are also included but the record does not-

pay. On November 17, 1969, Collyer increased this
premium from 5 percent to 7-1/2 percent of productive
time.

Operators of extruder machines are paid weekly. Prior to
November 17, 1969, their weekly pay was-an average of
their individual hourly rates for the week. Of the. three
shifts, however, the second fared best paywise becausé the
third shift which terminated operations at the enid of the
week "had to shut down and clean up, which ' was
nonproductive time and payed for at the lesser nonincen-
tive rate, and the first shift which had to set up and
commence operations on Monday mornings likewise
received the lesser nonincentive rate for that work. To meet
this apparent inequity Collyer directed-that as of Novem-
ber 17, 1969, the éarnings for all three shifts on each
machine be pooled on a weekly basis, and-that each shift
operator receive one third of such pooled weekly earnings.
These November 17 changes, namely the changes in
incentive rates, premium for the tandem operation, and the
pooling, were instituted for a trial period of 12 weeks with
a verbal guarantee from Collyer to the operators that they
would thereby experience no loss in earnings.

In addition on November 17, 1969, Collyer put into
effect a 20-cent-per-hour raise, called .a-skill factor, ‘over
and above the wage rate set out in the collective-bargaining.
agreement for mechanics in labor grades 3A, 4B, and 5C. It
accompanied this raise with- the offer to review together
with the Union. all jobs according to its job evaluation
system and reevaluate jobs based on changes in job
content, and to study the existing wage structure for the
various labor grades with the purpose of realigning wage
scales to provide for a more equitable wage structure for
the next collective-bargaining agreement. .

On February 16, 1970, because of-union complaints that
under the new incentive rates the operators on the D-10
and D-11 extruder machines were being disadvantaged by
the pay hour formula which provided for a 10.3 pay.hour
incentive rate, Collyer raised that pay hour rate to 10.5.

C. Pertinent Provisions of the Collective Bargaining
Agreement

The current collective-bargaining agreement contains
some provisions pertinent to a consideration of the alleged
unfair laber practices: Thus in article IX of the agreement,
entitled “Rates and Time Studies,” Collyer agrees to pay
the same rate to all employees doing the same work and,
“Agrees to establish rates and differentials of pay for all
employees according to their skill, experience and hazards
of employment, and to review rates and differentials from
time, to time.” Another part of the same provision provides,
“However, no change in the general scale of pay now in
existence shall be made during the term of this agreement.
This Article IX is applicable to the general wage scale, but
shall not be deemed to prevent adjustment in the

indicate in which labor grade.

3 Company directions to extruder operators in this connection were; “1,
Hold pipe for mechanic as pipe is being sledged. 2. Guide worm and head in
for hookup with cham-hosst and lower to truck. 3. After worm is cleaned
assist mechanic to’ hook up worm. Guide worm into cylinder, hold in any
way .possible. 4. Guide cooling pipe into screw. 5. If hopper has to be
removed help there also.
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individual rates from time to time to remove inequalities or
for other proper reasoms.” - : -
In other sections of the same article IX Collyer agrees
with’ respect to its manufacturing operations to conduct
time studies -at any time on the basis of “fairness and
equity,”*and incentive rates are to be determined by time
studies. Employees must be “notified in advance” of any
changes in rates and if Collyer determines to retime a job,
the Union: and the employees on such job must. “be
notified at the. ‘time”: together with. the reason for such
retiming. In - additioni- Collyer agrees to restudy any
particular operation upon a written request from the Union
that the rate is unfair and to adjust the rate if the
unfairness is substantiated-by such restudy. : '
.Article XTII, -entitled “Wages and Job Evaluation,”
réquires-Collyer to evaluate all jobs in accordance with an
established job evaluation plan. A schedule of hourly rates
is set out for the various-types of jobs. With regard to the
skilled' trades (labor grades-3A, 4B, and“5C), which are
classed-vas nonincentive -'jobs,” a nonincentive rate is
provided. There is, however, a provision in article XIII
applicable to all jobs including the skilled trades which
allows for altération in their pay scale.: This provides that
additional or changed jobs will be rated of rerated
according to the job evaluation plan. Collyer must give the
Union -a:copy of any such néw rating. If the Union has
objections which are not acceptable to Coliyer, they must
be * submitted through the grievance and arbitratio
procedures:established by the agreement.- -
- Grievance and arbitration procedures areset out in
articles:. IV. and 'V, ‘respectively. Article IV defines a
grievance. as “Any controversy between any employee, or
group of employees, covered by this: agreement 'and his
foreman or immediate supervisor concerning his wages,
hours, or working conditions or betwéen the Union and the
Corporation,’ involving -the interpretation, application, or
violation of any provision of this agfeement or supplement
thereto.” Article XI, to the effect that there shall be no
strikes and no lockouts, also provides, “All questions,
disputes. or-.controversies under this agreement shall be
settled and determined solely and exclusively by the
conciliation and arbitration procedures provided in this
agreement. . . .” ) . .
In addition article VIII of the agreement which deals
with subject of discrimination provides in part as follows,
“Subject. to the provisions of this agreement, it is agreed
that nothing herein shall affect the right of the Corporation

to plan, control and .direct plant operations .. ...
i ‘ D. Baclggroimcriﬂto the Changes/
1. ‘Skilled trades
a. Skill factor in past agreement

For several years the Union and Collyer have concerned
themselves with the need for additional compensation for
the skilled mechanics. As early as 1965 the Union asked
Collyer to réevaluate their jobs in order to take account of
their special skills. At that time Coliyer refused to do so. In
1966, however, when negotiating the collective-bargaining
agreement which preceded the one now in ‘effect, the

Union -bargained for an.increase in wages for skilled
mechanics to bring them up to the level of othér employees
with similar jobs in :other--industries in: the area, As
finalized that agreement included: what the parties now
refer to as a skill factor ‘wage increase for mechanics:

b. The sho;-tage in the skilled trades -

As of January 1, 1968, Respondent:employed about 40
skilled tradesmen, including 30 maintenance machinists, 7
electricians, and 3 carpenters. During 1968 it lost 13 of the
machinists, but was able to hire 7 new ones, resultingin a
net loss of 6. During the first 6 months.of 1969, which was
prior to Respondent’s 20-cent increase for the- skilled
trades, 'it. lost three more machinists: After, the ‘raise
however it was able:to hire three new ones. During 1968
seven. electricians left and. four new’ ones were: hired,
leaving a net loss of three. During early- 1969 two more
electricians left but after the 20-cent.increase was put into
effect - Respondent _was  able- to.:hire. two.. Although
Respondent advertised extensively to. obtain replacements
in the skilled-trades, sought -the assistance of the Rhode
Island Department, of Employment Security, and recruited
in .various. trade schools, its efforts.had little success..In
sum, during 1968 and much of 1969 its staff of skilled
tradesmen, particularly maintenance machinists and elec-
tricians, continued, to diminish, its efforts.to replace those
who left were not successful, and even after it instituted the
20-cent increase on November 17,1969, the number of new
skilled tradesmen it was able to hire was too small to make
up for the loss. During 1969 Respondent contracted out to
independent contractors. some 5,000 hours of piping and
maintenance work in its-plant and some 30 to. 100 hours of
electrical maintenance work. I find that at Jeast part of this
subcontracting was required by Collyer’s lack,of in-house
mechanical capability resulting from the shortage of -skilled
mechanics on its staff. ) .

The evidence, including an area wage survey of the
Bureau of Labor Statistics, U. S. Department of Labor, as
well as other data obtained directly and indirectly by
Respondent, shows that prior to. the increase granted such
skilled trades by Respondent.on November 17,.1969, other
manufacturing concerns in the.area which compete with
Respondent in, the labor market for employees. in: skilled
trades, and including some engaged in the same type of
manufacturing , as,, Respondent, paid such . .mechanics,
particularly. maintenance machinists and _ electricians,
substantially higher rates than those paid by;Respondent.
The. evidence further. shows that the 20-cent increase given
the skilled trades by Respondent on November 17 was
insufficient to overcome this differential. .-

2. Incentive rates—past practice

Historically Collyer has maintained a system of incentive
rates for operators of extruders. The system, however, has
not been-spelled out in past collective-bargaining agree-
ments nor is it spelled’in the current one. As pointed out
earlier the incentive system is one whereby an operator, if
he keeps his machine in operation for a certain number of
productive hours;is given credit for operating it ' for a
greater number of hours as an incentive. The size of this
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fictitious time-override is referred to as the incentive rate.
From time  to time in the past it has been changed for
various reasons including the introduction of new material,
or a change in the size of the wire reel or type of reel. In
some instances such changes were arrived at by agreement
between the Union: and Collyer. Ordinarily, however, they
followed as the result of a management timestudy showing
the need for a revised formula, and were generally
established on a trial basis by management posting the new
formula in the plant for the information of the operators in
addition to advising the Union of the change Agreement
of the Union to such a change was not obtained in

adv ce. Respondent’s personnel director,Harold Stanzler,

ibly testified without contradiction that the incentive
changes involved in-the present matter were carried out in
the same manner as in the past except that management

carried on more d1scuss10ns about: them with the Umon‘

than it usually did. The testimony of John R. Donahue,
Union president, a also indicates that historically Collyer put
such -changes into effect unilaterally, and if the Union

objected to them, it did so after the fact. I so find.

3. Contract negotlatlons

In December 1968 the Union and Collyer began

negotiating - for ‘a “collective-bargaining agreement to

succeed the one then in effect which was due to expire’
April 1, 1969. These negotiations continued through the:

balance of the term of the old contract and for some time
thereafter. With the expiration of the old agreement the
employees on April 2, 1969, went on strike in support of
the Union’s bargaining demands, In the meantime negotia-

tions for a new agreement continued and on May 9 the.
parties- agreed-in principle on economic terms for a -new

contract:subject to final agreement on wordmg On May 12
the employees ended, -their strike. Divergent views on the
wording. eventually were resolved and on September 16,
1969, a-formal 3-year collective-bargaining agreement was
executed. retroactive. to April 1, 1969, a.nd to remain in
effect until July 2, 1971. - !

In January. early in- the negotlatlons the Union com-
plained to Collyer that the existing incentive formula for
compensating extruder operators was inadequate and
unfair. More partmularly the Union complaints were: first,
that the then existing formula of 5 percent extra pay for
operators of tandem extruders was unsatisfactory; second,
that the basis for compensating third shift-operators who
were required to clean up the machine at the end of their
shift on Saturday was’ unfair in that they were not credited
with productive time for such cleanup period and were
therefore penalized; and, third, that the ﬁrst*shlft operators
who started up on Monday smorning were similarly
penalized because they were losing productive time during
the- startup. ‘The Union again raised these complaints in
May around the time Collyer and the Union agreed upon
economic terms for the new collective bargaining. The
Union at that time wanted management to reevaluate the
jobs to show the inequities, and Personnel Director
Stanzler agreed to study the matter for the purpose of
eliminating unfairness: The contiact terms which were then
agreed upon, however, did-not take account of these union
complaints regarding the incentive pay system. A short

timelater Collyer’s chief industrial engineer retired and a
replacement was hired who was unfamiliar with the
incentive system, anv, according to Stanzler, was unable to
immediately carry out the promised reevaluation. Stanzler
advised the Union that they would need more time to carry
out the studies.

During negotiations the parties also talked about a skill
factor for- the skilled tradés. Thus.during the earlier
negotiations prior to the strike in the course of making a
wage proposal of an across-the-board increase for every-
one in the plant, Collyer also proposed an additional skill
factor for the skilled trades. Management thereafter raised
the skill factor proposal several times, giving its economic
justification therefore. The reasons. for offering the sepa-
rate skill factor was to encourage new help to accept
employitient with Respondent. -After submitting the pro-
posal to its membership, the Union notified Collyer in
early April that the membeérs had rejected it and that from
thereon the Union would only bargain for the entire plant
with no special increases for any particular group.

The new collective-bargaining agreement did not provide
for the additional compensation as a skill factor for the
skilled craftsmen proposed by Collyet However, the
subjéct in a sense remamed open in that the Union
indicated its willingness to approve additional wage
adjustmerits if such could be- arranged i in dccordance with
the job evaluation system The precise position of the
Union in this regard is a matter of dispute. Stanzler’s
understanding of the Union’s position as recapitulated in a
company letter to the Union of November 13, 1969, was_
that the Union would agree to an additional - wage
adjustment for craftsmen if such could be arranged ‘in
accordance with the job evaluation system According to
Union President- Donahue, the-union position was that it
would agree’ to an additional -wage ‘adjustment for
everybody if it could be arranged in accordance with the
job evaluation system. The testimony of Union Business
Representative Joyce tends to corroborate that of Dona-
hue. Also Donahue’s version is consistent with the Union’s
position that it would not bargain for-a special -group but
only for the employees as a whole. On:the otlier hand, until
the hearing herein no one from the Union ever indicated.
that the recapitulation in Stanzler’s letter of November 13
was inaccurate. Also, cross-examination of Donahue
showed him to be in many respects a confused witness. On
the other hand-Personnel Director Stanzler, who-authored
the November .13 letter,' was not present. at two of the
negotiating sessions in Boston on May 6 and 7 during
which the problem of a skill factor for the skilled trades
according to Donahue was discussed in the.context of a
general job evaluation for all employees. In the circum-
stances I find there-were differing understandings of what
the union position was. I'also find, however, because
Stanzler was not present at the Boston meeétings, that
Donahue’s version more accurately reflects the position
taken by the Union.

4. Autumn 1969 d1scuss1ons )
In mld-September, during the procedure for signing the

collective-bargaining agreement as finally -settled upon,
Collyer raised ‘with the Union the matter of increasing the
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rates for the skilled trades. Again on‘ September 29 when
they met for. the first of a series of monthly meetings to
discuss mutual problems, management brought -up its
problem regarding the’ skilled "trades. It claimed it ‘was
unable to -recruit maintenance machinists or -electricians
because of its unfavorable wage rates, and that although
pursuant to the Union’s suggestion it had attempted to
recvaluate the skilled jobs under its reevaluation system,
the established wage structure was such that any“increase
which could be worked out for them would be too small to
alleviate the problem

Pursuant to the Union’s earlier complaints regardmg
rneqmtres in _the extruder operatrons, the new timestudy
engineer had eventually completed his study and made his
tecommendation for changes in the incentive system. At
the September meeting management suggested - these
changes to the Union. These were, as notéd heremabove,
ultimately put into effect on November 17 There is no

evidence that at the September meeting the Union ob_]ectedi

to the proposed incentive changes.

About October 21 the second nmonthly meeting was held.
Management again brought up the matter of the rates for
the skilled trades and asked the Union for its comments
and cooperatwn in atmeMg 1o work out some method of
allevratmg the problem. The Union, however, was unwrll-

ing to negotiate the matter unless Respondent undertook a.

complete reevaluation of all jobs.
At this meeting Respondent also explained that it was
going‘.to put into effect the nmew incentive system for

extruder operators which it believed would bring up the.

earnings of both;.operators and helpers and benefit ail
concerned. The Union. then suggested that the operators

and helpers be ‘brought together in a meeting so the new

plan could be_ explained to them. The record does not
establish that the.Union then objected to these proposed
changes. . o , : ‘
There is also evidence that by the time of this second
monthly meeting extruder operators had already been
asked to partially assist-in the changing of the worm gears.

There is evidence to indicate, and I find, that Respondent-

and the Union discussed this at their second monthly
meeting: The Union did not at that time object to the
added .duties because all that was involved was assisting in
taking out the worm and' putting it down. However, when
the operators were later directed as of November 12 to
hold the pipe, help >the maintenance men disassemble the

4 The text of the letter 1s as follows:
. During the past ‘month, at "several of the meetings between the
Company and the’ Umon Executive Board, we have discussed the

“situation of the inequitable rates for skilled craftsmen in Labor Grades_

. 5C, 4B and' 3A. We have repeatedly pointed .out that unless some
adjustments were. made, we, would lose some of. these men to other
industries paying higher rates and that 'we would be unable to hire

" craftsmen to replace them. The loss of any of our craftsmen at ‘this-time
would seriously affect our machine maintenance program and would
result in a curtailment of production and business,-and aui'eductionjn
working hours for the rest of the employees in the shop.

During the recent negotiations of our new contract, the Board
indicated that 1t would agree to an ‘additional wage adjustment for
craftsmen, if it could be arranged in accordance with our current job
evaluation system. Since the present system.cannot provide for :this
adequately, the Company is taking the initiative to, adjust these rates
now as a temporary measure, and desrgnatmg it a special skill factor:
At the same ‘time, we are offering to carry out, with representatives of

machine, .and clean the- gear and -then return it to.the
machine, they complained to the*Union. The record .does.
not establish if or. when; the Umon conVeyed such
complaints to.Respondent. -

In accordanice with the Union’s suggestron management
called the extruder operators and helpers: tdgether for”a
meeting"on November 12 to ‘éxplain to them and-t6 the
union officials who ‘were also present the planned changes
in the incentive system. The Union at that time indicated if
was not in‘accord with the planned changes, but there isno
evidence.that it particularized ifs objection:

On November 12 after’explaining the incentive system
change to the extruder employees, management and: uion
officials continued their meeting without the employees -At
this time management informed the' Union it was going to
put into effect a special skill factor for'the skilled trades of
20 cents per hour effective November 17. The Union
protested and asked that Respondent put its position in’
writing. “Stanzler agreed to do'so and in 'a letter to the
Union dated November 13 (G.C. Exh. 9)° stated Oollyers
position.# The Union wanted a reevaluation of all jobs in
the shop, mot just the skilled trades. Stanzler agreed to
consider reevaluating all ‘jobs on the condition that the
Union agree to the increase for. the, skilled trades. 1 infer
from the circumstances that he sought union agreement to
an immediate rafse for..the skilled.trades. The Union did
not agree.

5. Discussions after -the changes

£

Two -days later on Novembér 19 the . Union filed the'
charges herein. On January 22, 1970, at-a meeting sought
by management in an- effort to settle, thecharges, the
Union restated its position-that it wanted a'completejob
reevaluation and: that if Respondent was willing, ‘they
would open the contract for the purpose of renegotiating
wages generally. This portion of their discussion apparent-
ly related only to the ‘problem of the skill factor instituted
on November 17. With respect to the changes'put into
effect i the incentive system for extruder operators, ‘the
Union indicated only that the operators were not satisfied
with thé pooling 'system, and-in accordance: with . the:
Union’s ‘suggestion Respondent agreed to meet'again with'
the operators in order to learn more particularly how they
felt about the poolmg There is no evidence that thé Union
at-'this time protested any other aspect of’ the changed

the Union, a complete revrew of the Job Evaluanon System, together
with the wage structure for the various labor grades, as provided for in
our present agreement
Accordingly, s indicated in the discassion held wrth the Executrve
Board' on Wednesday, Nov.' 12,1969, we wrll**proéeed wrth “the
following méasures: -
‘1. - Effective Monday, Nov. 17, 1969, allcraftsmen in labor Grades
5C, 4B, and 3A will receive an increase of 20 cents an, hour as a;special
-skill factor added to these labor grades. I
2, Review all jobs aceordmg to om'1 present job evaluatron system,
with the aid of an engmeermg consultant, and’ re-evaluate Jobs based
on changes injob content since our last 1 revrew '
+3, Undertake to'study our presentv’Wage structure’ wrth the purpose
of re-aligning the wage scale of the various labor-grades to y provide for a-
. more equitable wage structure.for our next.contract, We propose this as
_a_joint venture, for a commlttee of four, two to be, selected by the
Executive Board and two t0 be selected by the Company
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added duties in changing the worm gears.

In early February 1970 the Union objected to the
incentive-plan for extruder operators on the D-10 and D-11
machines on the grounds' that their pay hours under the
formula were too-low compared with those for the other
extruder machines. Management’s information from its 12-
week trial period with the new incentive system bore out
this contention. - + . o

Pursyant to the Union’s suggestion Respondent-called a
meeting.of extruder operators and helpers, as well as union
officials, for. February 16 for the purpose.of discussing the
incentive system. Management announced that it was
adjusting the formula for extruder operators on the D-10,

incentive system or that anything was said regarding the

and D-11.machines. by raising the pay hour figure from

10.3, tq‘, 10.5,: The. Union voiced no objection, to this. The
evidence indicates that the increased earnings for extruder
operators under the new incentive system were not an issue
between the parties. "According to Union President
Donahue the Union continued to object to the pooling but
in"'ther ' regards ‘didi-not complain about the incentive
system. " He ‘lso festified, and I find, there was no
discussion about the increase for the skilled trades: There
was, however, according to Business Representative Joyce,
whom F éredit, discussion about the increased amount of
work for -extruder operators involved in their assisting-in
the pulling oftthe wormrgear. . -~

In March Collyer 'and the Union met twice. At the first
of  these meetings on March 10, according to Business
Representative . Joyce; .the skill factor question was dis-
cussed. Stanzler-offered to abolish the 20-cent skill factor
instituted -on_November 17 if -the Union would agree in
writing to -an: immediate, special-job evaluation for the
skilled trades in a manner which would justify immediately
reestablishing the 20-cent skill factor. The record does.not
indicate specifically what if any response the Union made
to this proposition but I infer from the absence of any
evidence that it was accepted as ‘well as from other

evidence in the record that the union position regarding the

skill factor,has remained substantially unchanged, namely,
that it would not negotiate for a special group but was

amenable_ to ‘a_general reevaluation of ‘all jobs and was

willing to open the contract for renegotiation of all wages,
and ‘that it did not accept Respondent’s proposition.

On ‘March 31 the ‘parties met again and discussed the
pooling aspect of the incentive plan to which the Union
continued to object. Stanzler indicated willingness to drop

pooling if the Union so desired. But'the Union deferred -

taking any definitive position because it hiad a membership
mheeting’ coming' up. on’ April-5 and 'desired to place the
issue of ‘pooling before its members. The Union also
indicated that-the extruder operators were dissatisfied ‘with
the réquitement that: they perform maintenance ‘work
(assisting: in' ‘pulling the worm' gear) while not receiving
additional compensation:in the form of a skill factor as did
the mechanics, . andalso - that they were not adequately
compensated: for working ‘the - tandem operation. The
Union:expressed willingness‘to bargain about a skill factor
for extruder operators. ~_. - ‘
At its April 5 meeting the union membership rejected
pooling. The next day the Union advised management of

the membership’s rejection, but it refused to state whether
a return to the prepooling system would be agreeable. .

E. ' -Conclusions
1. Incentive system

With respect to the incentive system I find that
historically Collyer, management from time-to time has -
made changes on its own without negotiationis and. with
only notice thereof to the. Union and- the:employees
involved. The existing collective-bargaining agreement
does not specifically prohibit changes in the incentive
system. In fact it provides in article IX that incentive rates
are to be determined by timestudies which may be .
conducted at any time with the requirement that the Union
and the employees: involved -be notified. If ;the Union
requests, restudy of a particular operation because . of
unfairness, management  must restudy it, and -if the
allegation of unfairness is substantiated, must adjust the
rate. In Januvary and again in May 1969 the Union
complained about incentive system inequities and Stanzler .
agreed to restudy the matter in order to‘eliminate the
unfairness. Such.a study was-made and the .incentive
system changes of November 17, 1969, were a direct.
product of the union complaint followed by the company
study. The further changes on February-16, 1970,  were
similarly the result of further union: complaint of*inequity -
and further reevaluation by management. With respect to.
both -the November 17 and-the February 16 incentive
changes the Union and employees involved were "timely
advised of the changes. Thus the incentive system changes.
were in accordance with past practice, were not inconsis-
tent.with the current collective-bargaining agreement, and
did not require further negotiation with.the Union' before
they were put into .effect. I- conclude,  therefore,  that
Respondent did ‘not engage in an- unlawful -refusal to-
bargain in violation .of Section' 8(2)(5) and (1)-of the Act
when it made the incentive system changes.: See American
Busline, Inc., 164 NLRB 1055. In any case the discussions
between management and the Union in-.advance of the -
November - 17 .changes and -those. at the:time of -the
February 16 changes were broad enough to allow of
bargaining if such were required or desifed by the Union.
According to the testimony of Personnel Director. Stanzler,
which I credit, much more. discussion accompanied these
incentive system-changes than was usually the case in the
past. Accordingly I conclude-that even if Collyer was
obligated to bargain about theincentive system chahges; it .
fulfilled its obligation inthis-matter. Moreover, with regard -
to the specifics of the incentive changes, the Union has had
no-objection to the change in the pay hours nor to the idea
of an increase in the premium for the tandem operation. As
to the 'tandem premium, the union: position was-that-the
increase was too small.. With regard to the pooling of
weekly earnings, which .management offered -as. the
solution to .specific union complaints, Respondént was
willing. to revoke the pooling and return to.the individual
pay basis if-the Union would indicate its willingness, but’
the Union refused to take a position on a-return to the .
prepooling system. The Union cannot have it both ways, In
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the. .circumstanceés: 1°.conclude that, in effect. it has
acquiesced in the incentive:system changes ’

2. The skill factor

In the current collective-bargaining agreement Collyer
agrees to establish rates.‘and differentials of pay for all
employees according to skill, experience, and hazards, and
to -review ' rates’ and differentials from time to time.
However, no change in the-existing:-general pay scale can
be -made- during “the term ‘of :the agreement with the
exception: of. ‘adjustments -in" individual rates for the
putpose’ of removing™inequalities or “for other proper
reasons.”’ The agreement thus “allows -of changes ‘in
individual pay scale but forbids change in the general pay
scale. The skill‘factor. change for the skilled tradesin labor -
grades 3A, 4B,'and 5C altered the pay'scale for a whole
class®of employees’ and was “more general than it was.
individual..I find it-was not-a:change in individual rates as:
contemplated in artlcle IX of the collecuve-bargammg
agréement,

The' predecessor collectlve-bargammg agreement be»
tween':the. -parties. includeda. negotiated-skill factor for
these labor.grades. During the extended negotiations which
resulted .in :the now ' current-collective-bargaining -agree--
ment, 'Collyer again and'again sought to incorporate a-new
and.enlarged skill factor, “a proposition which the Union
categorically rejected. oni’ the ‘basis: that it. would . not .
negotiate for a special.group.but only for the employees:as..

a whole, It was'the:Union’s position that there should be a .

general.reevaluation of‘all jobs, not just thosein the skilled
trades. ‘Considered in the:light of precontract negotiations
as well:‘as:postcontract efforts of Stanzler in regard-to a
skill factor, ‘the ‘conclusion.is inescapable-that the rates set
out.in.the contractfor labor grades 3A, 4B, and 5C'do not.
include’ a+skill factor. Although. the collective-bargaining
agreement as finalized did not include the skill factor, the:
matter was not.completely foreclosed by the Union. When
management- again: raised the sskill factor question in-the
discussions -‘during’.the "autumn.- of 1969, -the Union
indicated:that it-would agree to additional wage adjust-
ments’.for allemployees if such could'be arranged-in
accordance with the jobevaluation system. Collyer agreed-
to-do. this. On November-12.:it'advised the Union it would
review all jobs and:reevaluate them. Further, it proposed a:
study of the wage ‘structure. of the various labor grades for’
the purpose.of providing a‘mdre. equitable wage structure
for.the next collective-bargaining agreement. These steps
would have satisfied' the: Union’s requirements.-However, -
Respondent did not’stop ‘there; ‘it stated in addition it
would ina te a 20-cent-an-hour special skill factor for
the-skilled tradés. effective November 17. This skill factor,’
therefore; was limited to-labor grades 3A, 4B, and 5C; was.
to be in advance of a-general job reevaluation rather than
the result -thereof,” ahd” was determined 'unilaterally- by
management rather thanias the product of agreement with
the Union.: Thiis management ‘in making- the skill factor
change: altered the pay scale of ‘the skilled trades which
formed part of the bafgain it had struck with the Union in-
the” colleéétive-bargaining: agreement. Its economic prob-
lems to the contrary notwithstanding, Collyer was obliga- -
ted to:that bargain even as the Umon was entitled to' what it

construed. as the benefits of that bargain. See Section 8(d)
of the Act; The Standard oil Company (Ohw), 174 NLRB‘
No.-33.

In later discussions. after the skill factor was mshtuted
the Union indicated willingness to:reopen the contract for,
renegotiation of all -wage .scales. There.is no- evidence;
however, that management was willing to:do this during
the term of ‘the present contract. Respondent, having
instituted the skill factor without the agreethent -of. the.
Union, did so unilaterally, an action’ which, even'if an
impasse existed between it and the Union on this topic, it
was not entitled to take because there ‘was an outstanding
collective-bargaining agreement . which - controlled the
subject. The, Standard Ol Company (Ohio); supra. 1 find,
therefore that ‘this' unilateral change* was a 'refusal ‘to
bargam in v101at10n of Sectnon 8(a)(5) and (1) of’ the Act.

3. The worm gea:r "

-Collyer admmedly acted umlaterally when on November
12, 1969, it directed extruder operators and helpers to assist
in changing the worm gear. It defends that this changem
duties was insignificant and.in any event was within the
legitimate rights of management to‘make. Considering that
duties of extruder- operators are :not spelled-out in the.
collective-bargaining agreement -and that. past; practice
supports and the agreement permits the exercise-of some
managerial discrétion, one might be inclined.to agree with
Respondent’s position. However, an employee’s duties are”
a bargainable matter. Factually the-worm: gear question
here-is-part of the skill factor question.: This is so-becausé
the immediate past practice had been toassign the work: of
changing ‘the worm gear to two’ mechanics (skilled
craftsmen) who' were not assisted by the extruder operator
or his' helper. During the worm gear change the operator
and* belper performed other duties.  Faced ‘with an
mcreasmg shortage of skilléd mechanics because of its low
wage’scale, Respondent proposed and eventually unilatér-
ally 'instituted, the skill factor wage faise, for such
mechanics. A few days earlier, and almost coméldently, it
commenced assngnmg only ‘one skilled mechamc to the )ob
of changing the worm gear. and _directed 'the extruder
operator and helper to assist. Thuis the extruder operators,
who would not receive the added skill factor of the
mechamcs, were reqmred to perform part of the dutles‘
prev;ously performed by mechanics. Collyer continues to
uhpose these added. duties, ‘giving.no mdtcatlon of
willingness to renegotlate wage scales generally, a.lthougb
the. Union.is willing to do so, and dt the saime time;in the
face of union ob_pectmn, paying-an added skill factor to its
mechanics. The worm- gear change, therefore, is an added
aspect of the skill factor problem. Like the skill factor raise,
it_is another 'way in which Respondent. is. umlatetally
escaping the basic frame of the wage bargain struck in the
collective-bargaining, agreement. I find, therefore, that in
the- particular. circumstances here present, the - unilateral
worm gear change, like the skill factor change, constituted .
a, refusal to bargain by Raspondent i vxolatlon of Sectlon
8(2)(5)-and (1) of the Act. -
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4. Additional defense

~ Respondent urges that the Union could have and should
have used. the grievance and arbitration procedures
provided in the collective-bargaining agreement to resolve
any objectlons it had to any of the changes made.
However, the existence of contractural rights and obliga-
tions to use grievance and arbitration procedures do not
divest parties- of their rights and duties under the Act nor
oust the Board of jurisdiction to determine whether unfair
labor practices have occurred and to remedy them if they
have; This is particylarly so where, as here, the issues
involved are not primarily ones of interpretation and where
no grievance and. arbitration proceeding has even been
started. Sec Section 10(a) of the Act; Zenith Radta
Corporanon, 177 NLRB No. 30; T?wr Power Tool Company,
148 NLRB 1379, enfd. 351 F.2d 584 (CAT;C&S
Industries; Inc., 158 NLRB 454. Aocordmgly Respondent’s
defense in this regard is without ment

IV. THE EFFECT OF THE UNFAIR LABOR PRACTICES -
UPON COMMERCE

The activities of Respondent set forth in section IlI,
above, occumng in connection 'with its o erations de-
scribed in section I, above, have a close, intimate, and
substantial relation to ‘trade, traffic; and’ ‘commerce aniong
the several States, and those fourid to be unfair labor
practices -tend to .lead .to" labor disputes burdening -and
obstructmg commerce and the free flow of commerce.

Coucwsxons OF Law

1. Respondent is an employer. within the meaning of
Section 2(2) of the Act and is engaged in commerce within
the meaning of Section 2(6) of the Act.

2. 'The Umion is a- labor organization w1th1n the
meaning of Section 2(5) of the Act.

3. Al productnon and maintenance employees of
Respondent employed at its Lincoln, Rhode Island plant,
excluding all office and clerical employees, timestudy
engineers, chemists, engineers, draftsmen, and other
technicians not engaged in production activities, profes-
sional employees, watchmen, guards; executives, superin-
tendents, foremen, assistant foremen,-and other superwsors
as defined in Section 2(11) of the Act, constitute a unit

appropriate for ' the purposes of collective . bargaining
within the meaning of Section. 9(b) of _the: :Act.

4. The Union is the exclusive bargaining representative
of the employees in the aforesaid appropriate unit within
the meaning of Section 9(a) of the Act.

5. By the unilateral changes set forth in section III,
above, and found to be unfair labor practices, Respondent
has refused to bargaln collectively with the Union as the
exclusive representative of the employees in the -aforesaid
appropnate unit, has interfered with, Testrained, and
coerced its employer in the exercise of rights guaranteed
them by Secuon 7 of the Act, and has thereby engaged in
unfair labor practices within the meamng of’ Sectlon 8(a)(5)
and (1) of the Act.

6. Such unfair labor practices efféct commerce within
the - meaning of Section’ 2(6) tand (7) of the Act

Tms RBMBDY

Having found that Respondent éngaged in unfair labor
practices in violation of Section 8(a)(5) and (1) of the Act,
it should-cease and desist therefrom, or from any like or
related conduct, and:-should take -affirmative-.action
designed to effectuate the-policies of the Act. Because of
the long-established bargaining- relatlonshlp between the
parties and because Respondent. has not questioned its
duty to recognize and bargain with_the, Union, an order
requiring Respondent to generally. ‘recognize 'and bargam
with ‘the Union is not warranted. The Standard Oil
Company (Ohio), supra: However, Respondent should be
required to forbear from unilaterally, without. agreement
with the Union, altering wage-scales set by ‘the ~collective-
bargaining agreement:for skilled trades’or in conjunction
therewith' assigning ‘worm gear change: duties to. éxtruder
operators: and- helpers, and should’be required to bargain
about- these- matters if the Union so requests. In order to
avoid Respondent having the benefit of its. unfau' labor
practices, I will require that it reinstate.the wage s sca,ies for
labor grades 3A, 4B, and. 5C as set out in the collective-
bargaining agreement, prodeed the Union $0 requésts in
writing. Manor Research Inc., 165 NLRB 909; Montgomei_-y
Ward & Co., 162 NLRB' 369. However, nothmg i’ such
order is to be constfued as requiring'Respofident to recoup
from employees wages already paid them.

. '[Recommended - Order omltted from pubhcatxom]
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