VISITAINER CORP. 257

Visitainer Corp. and Amalgamated Industrial Union.
Local 76B-92-76, United Furniture Workers of
America, AFL~CIO, Petitioner. Case 29-RC 4120

August 3. 1978
DECISION ON REVIEW AND ORDER

By MEMBERS JENKINS, MURPHY. AND TRUESDALL

On May 2. 1978, the Regional Director for Region
29 issued his Decision and Direction of Election in
the above-entitled proceeding. finding that the con-
tract between the Emplover and the Intervenor ' was
not a bar to the petition herein. Thereafter. in accor-
dance with Section 102.67 of the National Labor Re-
lations Board Rules and Regulations. Series 8. as
amended. the Employer and the Intervenor filed re-
quests for review asserting that their contract hax
been substantially enforced and therefore is a bar to
the election. The Board granted the requests for re-
view by telegraphic order dated June 1. 1978.

Pursuant to the provisions of Section 3(b) of the
National Labor Relations Act. as amended. the Na-
tional Labor Relations Board has delegated its au-
thority in this proceeding to a three-member panel.

The Board has considered the entire record in this
case with respect to the issue under review and
makes the following findings:

The Employer has had contractual relations with
the Intervenor since 197!, The current contract be-
tween the Employer and the Intervenor has a 3-vear
term extending from July L 1977, to June 30. 1980. It
contains provisions convering wages. hours of work.
vacations, holidays. seniority and layoff. grievance
and arbitration procedures, probation period. and
union security, among others.

The Reglonal Director found that the contract had
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been complied with regarding paid holidays and va-
cations. and that there had been successful resolution
of employee grievances concerning inadequacies in
the physical environment at the plant without resort
to the arbitration procedure established by the con-
tract.

However. the Regional Director also found that
because of the failure of enforcement of certaun other
provisions, as set forth below. the contract “does not,
as administered. chart with uduqualc precision the
terms and conditions of employment™ of the unit em-
plovees and therefore 1s not a bar to the petinon. We
disagree.

About half of the unit emplovees were paid S cents
less than the contractual mmimum hourly rate. al-
though some were paid more. Also. night-shift em-
p]o_\u.\‘ were not paid a 15-percent contractual bo-
nus. mplo\cu who worked on Thanksgiving Day
were not paid tme-and-a-half wages as the contract
required but were mstead given the following day off
with pav. The Regional Director attached undue sig-
nificance to the fact that during the life of an antece-
dent contract five emplovees negotiated a pay raise
directly with the Emplover. He also regarded ax s1g-
nificant the fact that the Intervenor had been lax in
ulfurung the contract’s unmn-sc(.urlt_\ prmxslon.

On the basis of the record as a whole, we are un-
able to find that the contract has been abandoned or
that the actual wages. hours, and working conditions
at the plant are so at variance with the contract terms
as to remove the bur quality from the contract. On
the contrary, it is clear that there has been compli-
ance with many of the contract terms and substantial

compliance with others, and that any breaches may
be subjects of the grievance procedures which the
Intervenor has suuusfull) used before.

ORDER

It 1s hereby ordered that the petition filed heremn
be. and it hereby 1s. disnmussed.



